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PREFACE  TO  THE  THIRD  EDITION. 


Since  the  last  edition  of  this  work  several  statutes 
of  great  importance — the  Conveyancing  Acts,  the 
Married  Women's  Propei-ty  Act,  and  tlie  Settled 
Land  Acts — ^have  come  into  operation.  Iteference 
Las  been  made  to  these  statutes  wliere  they  hear  uj»'->n 
the  subject  of  wills.  The  cases  have  been  broi:;^l.t 
down    to    October,    1885.      The    cfeneral    arrantrement 

'  CO 

of  the  book  remains  tmaltered. 


10,  Old  Square,  Likcolx's  Inn, 
October,  1SS5. 


PREFACE  TO  THE  FIRST  EDITION. 


The  fact  that  the  last  comprehensive  treatise  on 
the  Construction  of  Wills  is  now  fifteen  veara  old, 
might  alone  be  a  sufficient  justification  of  a  new  work 
on  the  subject.  Whether  it  is  a  sufficient  justifi- 
cation of  the  work  now  offered  to  the  profession, 
experience  alone  can  show.  My  object  has  been  to 
produce  something  more  compendious  than  Jarman's 
classical  work — ^the  scheme* of  which,  involvinof  the 
statement  of  cases  at  len«:th,  would  now  be  verv 
cumbersome,  in  consequence  of  the  large  accumulation 
of  cases  since  the  last  edition  of  his  work;  and  on  the 
other  hand,  something  more  detailed  and  elaborate 
than  Mr.  Vaughan  Hawkins'  useful  little  book.  I 
may  say  at  once  that  without  Jannan  s  book,  my 
own  would  probably  never  have  been  written.  But 
I  have  throughout  used  his  work  rather  as  a  guide 
than  a  key  to  the  authorities.  In  details  I  have 
consulted  Mr.  Vaughan  Hawkins  only  incidentally, 
though  the  general  scheme  of  his  book  has  served  in 
the  main  as  the  model  for  my  own. 

The  value  of  authority  in  questions  of  testamentary 
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construction  has  so  frequently  been  called  in  question 
of  late,  that  it  may  perhaps  be  allowable  to  say  a  few 
words  as  to  the  point  of  view  from  which  the  present 
work  has  been  written. 

No  two  wills  are  alike,  it  is  said;  it  is  therefore 
useless  to  cite  a  decision  upon  one  will  as  governing 
the  interpretation  of  another;  one  mans '* nonsense" 
affords  no  clue  to  the  meaning  of  another  man's 
"nonsense." 

Such  expressions  as  these  are  very  natural,  and  as 
a  protest  against  hard  and  fast  rules  of  construction, 
very  valuable.  The  stream  of  English  law  is  so 
continuous,  and  the  mass  of  reported  decisions  so 
enormous,  that  very  few  points  arise  in  practice  upon 
which  it  is  not  possible  to  cite  some  more  or  less 
appropriate  authority.  Counsel,  in  their  anxiety  to 
omit  nothing  which  may  support  their  client's 
interests,  overlay  their  .  argument  with  cases,  the 
majority  of  which  have  no  more  than  a  superficial 
resemblance  to  the  point  in  question.  It  is  no 
wonder  that  judges,  wearied  with  the  citation  of 
irrelevant  cases,  have  sometimes  gone  so  far  as  to 
object  to  the  citation  of  cases  upon  the  construction 
of  wills  altogether.  And  often  the  argument  from 
authority  is  carried  further.  It  is  contended  that 
there  is  some  hard  and  fast  rule  which  is  to  be 
applied  regardless  of  the  words  of  the  will  and  the 
intention  of  the  testator.  The  assumption  of  rules 
of  construction  in  this  sense  is  an  almost  unmixed 
evil.  It  tends  to  divorce  law  from  common  sense, 
and  to  reduce  it  to  a  set  of  technicalities  which  none 
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but  the  initiated  can  understand.  Unfortunately 
this  point  of  view  has  not  been  without  its  influence 
upon  English  law.  The  most  striking  instance  of  it 
is  perhaps  the  doctrine  of  general  and  particular 
intention.  As  now  interpreted  in  the  sense  that 
technical  words  must  have  their  leofal  effect,  this 
doctrine  would  be  identical  with  the  modern  doctrine 
that  a  testator  must  mean  what  he  has  said,  were 
it  not  for  the  survival  of  the  older  doctrine  in  the 
so-called  rule  in  Shelley's  case.  In  this  application  of 
it,  the  rule  is  not  simply  that  technical  words  must 
have  their  legjil  effect,  but  that  technical  words  must 
have  their  effect  notwithstandinfif  the  strongest  and 
clearest  expression  of  intention  on  the  part  of  the 
testator  short  of  an  express  interpretation  clause,  that 
the  words  were  not  used  technically.  That  a  devise 
to  a  man  for  hfe  with  remainder  to  his  heirs  should 
give  the  ancestor  the  immediate  fee,  must  always 
remain  incomprehensible  to  common  sense,  however 
siitisfactorily  the  learned  may  be  able  to  trace  the 
origin  of  the  rule  in  a  state  of  things  long  gone  by. 
The  rule  in  Shelley  s  case  is  in  fact  a  disgrace  to  the 
rational  spirit  of  English  law,  and  it  is  to  be  hoped 
that  it  may  soon  be  abolished  by  the  Legislature,  as  it 
luis  long  since  been  in  America. 

Another  and  more  recent  instance  of  an  attempt  to 
establish  hard  and  fast  rules  of  construction  may  be 
found  in  the  rules  laid  down  in  Edwards  v,  Edwards. 
In  all  probability  Lord  Romilly  only  intended  those 
rules  to  be  convenient  heads  for  arranging  decided 
cases,  and  so  far  as  they  accurately  extracted  the  ratio 
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decidendi  of  those  cases,  they  were  very  valuable. 
But,  in  course  of  time,  they  came  to  have  a  value 
independently  of  the  cases  upon  which  they  were 
based,  and  there  can  be  no  doubt  that  the  so-called 
fourth  rule  which  was  laid  down  in  terms  more 
general  than  decided  cases  justified,  came  to  be 
applied  to  new  cases  ab  extra  without  much  con- 
sideration of  the  language  of  the  particular  testator. 
The  consequence  was  the  sacrifice  of  the  wishes  of  the 
individual  to  the  certainty  of  the  law  ;  and  had  not  a 
decision  of  the  House  pf  Lords  intervened  to  reduce 
the  rule  within  its  proper  limits,  there  would  have 
been  another  instance  of  language  meaning  one  thing 
to  a  layman  and  a  totally  different  thing  to  a  lawyer. 

So  far  then  it  may  be  said  there  are  no  rules  of 
construction  but  only  decided  cases.  A  testator  can 
only  mean  what  he  has  said,  and  his  meaning  is  to  be 
gathered  by  a  careful  study  of  the  language  he  has 
used.  On  the  other  hand,  admitting  all  this,  it  does 
not  therefore  follow  that  the  construction  of  a  will  is 
to  be  left  entirely  to  the  discretion  of  the  individual 
judge,  unfettered  by  precedent  or  authority,  though 
occasional  dicta  of  judges  might  be  cited  in  support  of 
such  a  position. 

The  principles  of  law  applicable  to  the  construction 
of  wills  must  be  the  same  as  those  applicable  to  other 
matters. 

Law  is  no  more  than  the  expression  of  the  meaning 
of  the  acts  of  men  in  their  relations  with  one  another, 
wlien  viewed  by  the  most  enlightened  common  sense  of 
the  day.     There  is  no  abstract  law  to  be  applied  like  a 
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foot  rule  to  facts;    but  law  is  the  facts  viewed  in  their 
natural  bearinjrs  with  reference  to  each  other.    It  follows 
that,  if  the  facts  are  the  same,  the  same  coii&eijueuces 
ought  to  be  deduced  fix>m  them.     Tlie  difficulty  consist i? 
in  discovering  whether  the  £icts  are  the  same  or  not. 
In  one  sense,  no  doubt,  the  facts  never  are  aljscJutelv 
identical      There  must  at  least  be  a  diiterenoe  of  tlnie, 
and  this  in  itself,  considerinor  the  continuous  chanire 
in  social  life,  is  an  important  factor.     But  the  question 
is  not  whether  the  facts  are  absolutelv  identiaJ,  but 
whether  a  fresh  set  of  facts  can  Le  fairlv  distinfruicshe^l 
from  an  earlier  set.     If  not,  judges  have  always  con- 
sidered themselves   bound    by  the  interpretation  put 
u[>on  such  fiicts  by  their  predecessors;    and  when  there 
have  been  repeated  adjudications  upon  similar  sets  of 
fitcts,  by  a  proce^ss  of  analysis  and  classification,  rejecting 
immaterial  distinctions  and  selecting  essential   points 
of  similarity,  what   may  be  called  a  rule    of  law    is 
established.     But   rules    of  law   in  this  sense  as  dis- 
tinguished from  rules  of  policy,  or  from  rules  c»f  law 
established  by  legislative  enactment,  only  mean   that 
tlie  Courts  have  taken  a  particular  view  of  a  certain 
set  of  fiicts,  and  will  do  so  again  if  similar  facts  aiise. 
This  process  is  inevitably  subject  to  a  twofold  danger; 
a  strong  judge  will  be  more  likely  to  distinguish  cases, 
he  w^ill  look  upon  precedent  as  a  guide  and  not  as  a 
master.     A  judge  of  a  less  independent  spirit  ^\all  dwell 
more  upon  resemblances,  he  will  be  more  anxious  to 
shelter  himself   under  authority.      The  inclination  of 
the  one  to  adapt  the  law  to  the  changing  conditions 
of  life  has  the  accompanying  disiidvantage  of  unsettling 
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it,  while  the  other  tends  to  make  the  law  antiquated, 
though  he  leaves  it  certain. 

No  doubt  in  the  case  of  wills  there  is  this  distinction. 
The  facts  here  are  the  words  employed  by  the 
testator,  and  since  language  is  a  much  more  adequate 
instrument  for  conveying  subtleties  of  meaning  than 
any  other  form  of  expression,  the  facts  are  of  necessity 
exceedingly  complex.  It  is  more  unlikely  that  undis- 
tinguishable  sets  of  facts  have  already  been  adjudicated 
upon  in  the  case  of  wills  than  in  any  other  branch  of 
law  ;  but  if  they  have  been  the  subject  of  decision,  a 
Court  of  co-ordinate  jurisdiction  is  as  much  bound  by 
those  decisions  in  the  cases  of  wills  as  in  any  other 
branch  of  law.  The  frequent  dicta,  therefore,  to  be 
found  in  the  reports  against  citing  cases  upon  the 
construction  ^f  wills  only  come  to  this,  that  it  is  use- 
less to  cite  cases  which  have  no  application,  and  that  in 
all  probabiUty  the  cases  cited  will  be  found  to  have  none. 
Even  with  regard  to  this  latter  point  it  will  not  be 
safe  to  be  too  confident.  Cases  of  construction  are  so 
numerous,  originality  even  in  "nonsense"  is  so  rare, 
that  there  will  nearly  always  be  similar  cases,  or,  at  any 
rate,  cases  instructive  even  by  their  distinguishability. 

The  present  work  has  been  written  from  the  point 
of  view  which  I  have  thus  endeavoured  to  indicate. 
Wherever  rules  of  construction  are  spoken  of  in  the 
following  pages,  the  meaning  is,  that  certain  words 
have  received  a  particular  interpretation  by  the  Courts, 
and  that  words  not  reasonably  distinguishable  will 
receive  the  same  interpretation  when  they  occur  again, 
or,  in  other  words,  that  certiiin  rules  of  construction 
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will  prevail  in  the  absence  of  an  intention  to  the 
contrary.  The  rules  of  construction  here  discussed  are, 
in  fact,  no  more  than  a  collection  of  arguments  for  or 
against  the  different  constructions  which  may  suggest 
themselves  in  the  interpretation  of  the  meaning  of 
testators. 

JVoretulter,  lis 7 6. 
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A  CONCISE  TREATISE  ON  WILLS. 


CHAPTER  I. 

BY    WBAT   LOCAL    LAW   WILLS   ARE   REGULATED. 

A  WILL,  SO  far  as  it  relates  to  immovable  property,  must  be      Chap.  L 
made  ia  accordance  with  the  formalities  required  by  the  law  of  wiii  of 
the  land  where  the  immovable  property  is  situated.  unmovablet. 

Immovable   property  for  this  purpose  includes   leaseholds ;  LeasehoIdB. 
the  validity  and  construction,  therefore,  of  wills  so  far  as  they 
affect  leaseholds  in  England,  must  be  governed  by  English  law. 
Freke  v.  Lord  Carbery,  16  Eq.  461 ;  In  bonis  Gentili,  I.  R  9 
Eq.  541. 

Wills  of  personalty  made  in  execution  of  powers  are  valid,  if  Will  under 
made  in  accordance  with  the  instrument  creating  the  power 
without  reference  to  the  domicile  of  the  testator,  subject  of 
course  to  section  .10  of  the  Wills  Act,  which  enacts,  that  no 
appointment  shall  be  valid  unless  executed  in  accordance  with 
the  Act. 

Thus,  a  will  executed  according  to  the  Wills  Act  is  a  good 
execution  of  a  power,  though  the  will  would  be  invalid  according 
to  the  testator's  domicile.  TatnaU  v.  Havkey,  2  Moo.  P.  C. 
342 ;  In  bonis  Alexander,  6  Jur.  N.  S.  354 ;  29  L.  J.  P.  93 ; 
1  Sw.  &  T.  454,  n. ;  In  bonis  HcUlyburton,  1  P.  &  D.  90 ;  over- 
ruling on  this  point,  Crookenden  v.  Fuller,  1  Sw.  &  T.  441, 
454. 

It   is  doubtful   whether  a  testamentary  power  to   appoint 
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CJiap*  I-  personalty  can  bo  exercised  by  a  will  valid  according  to  the  law 
of  the  testator's  domicile,  but  not  executed  according  to  the 
Wills  Act. 

In  D'Huart  v.  Harkness,  34  L.  J.  Ch.  311 ;  11  Jur.  N.  S. 
633 ;  34  B.  324,  it  was  held  that  such  a  power  might  be  exer- 
cised by  any  valid  will,  whether  executed  in  accordance  with 
the  Wills  Act  or  not 

But  in  In  re  Kirwan's  Trusts,  25  Ch.  D.  373,  Kay,  J.,  was 
of  opinion  that  section  10  of  the  Wills  Act  makes  an  appoint- 
ment by  will  invalid,  if  not  executed  in  accordance  with  the 
Act,  though  the  will  may  be  valid  according  to  the  law  of  the 
testator's  domicile.  It  may,  perhaps,  be  possible  to  contend 
that  the  wills  rendered  invalid  by  section  10  are  those  con- 
templated by  section  9,  and  throughout  the  Act,  namely,  the 
wills  of  domiciled  Englishmen. 

By  24  &  25  Vict.  c.  114,  which  extends  only  to  testamentary 
instruments  made  by  persons  dying  after  the  6th  August,  1861, 
it  is  enacted — 
WUls  made         1.  Every  will  and  other  testamentary  instrument  made  out  of 
kiiH^om  to  be  the  United  Kingdom  by  a  British  subject  (whatever  may  be  the 
miSo^ accord-   domicile  of  such  person  at  the  time  of  making  the  same,  or  at 
'"ifJ^*^®^^  the  time  of  his  or  her  death)  shall,  as  regards  personal  estate, 
where  made,    be  held  to  be  well  executed  for  the  purpose  of  being  admitted 
in  England  and  Ireland  to  probate,  and  in  Scotland  to  confirma- 
tion, if  the  same  be  made  according  to  the  forms  required 
either  by  the  law  of  the  place  where  the  same  was  made,  or  by 
the  law  of  the  place  where  such  person  was  domiciled  when  the 
same  was  made,  or  by  the  laws  then  in  force  in  that  part  of  Her 
Majesty's  dominions  where  he  had  his  domicile  of  origin.     See 
In  bonis  De  la  Saussaye,  3  P.  &  D.  42 ;  In  bonis  Donaldson, 
3  P.  &  D.  45  ;  In  bonis  Lacroix,  2  P.  D.  94 ;  In  bonis  Oatti, 
27  W.  R  323. 
WilUmi^ein      2.  Every  will    and   other  testamentary  instrument    made 

the  kingdom         •  i_  •        i       tt   •      j    t  • 

to  be  admitted  withm  the  United  Kingdom  by  a  British  subject  (whatever 

accordfng  to     ^^7  ^  ^^^  domicile  of  such  person  at  the  time  of  making  the 

local  usage,      game,  or  at  the   time  of  his  or  her  death)  shall,  as  regards 

personal  estate,  be  held  to  be  well  executed,  and  shall  be 

admitted  in  England  and  Ireland  to  probate,  and  in  Scotland 
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to  confirmation,  if  the  same  be  executed  accordino:  to  the  forms      ChMip,  I. 
required  by  the  laws  for  the  time  being  in  force  in  that  part  of 
the  United  Elingdom  where  the  same  is  made.     See  In  bimis 
GaUy,  1  P.  D.  438. 

3.  No  will  or  other  testamentary  instrument  shall  be  held  to  Change  of 
be  revoked  or  to  have  become  invalid,  nor  shall  the  construction  to  ixivaiid»to 
thereof  be  altered,  by  reason  of  any  subsequent  change  of  ^^ 
domicile  of  the  person  making  the  same. 

The  Act  applies  to  British  subjects  only,  and  neither  this 
Act  nor  the  Naturalisation  Act,  1870  (33  Vict.  c.  14),  enables 
an  alien  domiciled  abroad  at  the  time  of  making  his  will  and  of 
his  death,  to  make  a  will  in  English  form.  In  bonis  Von 
Buseck,  6  P.  D.  211 ;  8.  C,  Bloxam  v.  Favre,  8  P.  D.  101 ; 
9  t6. 130. 

It  is  doubtful  whether  the  will  of  a  British  subject  made  in 
Scotland,  where  a  will  is  not  revoked  by  marriage,  would  be 
revoked  by  the  subsequent  acquisition  of  an  English  domicile 
and  the  marriage  of  the  testator.     In  bonis  Reid,  1  P.  &  D.  74. 

The  validity  of  wills  of  personal  property,  except  in  the  case  Domidku 
of  British  subjects  dying  after  August,  1861,  is  governed  by 
the  law  of  the  testator's  domicile  at  the  date  of  the  death. 
Anstrutiier  v.  Chalmer,  2  Sim.  1 ;  Stanley  v.  Bernes,  3  Hagg. 
373 ;  Price  v.  Dewhurst,  8  Sim.  279 ;  4  M.  &  Cr.  76 ;  Preston 
V.  MelvUl,  8  CL  &  F.  1 ;  Craigie  v.  Levdn,  3  Curt.  435;  De 
Zichy  Ferraris  v.  Lord  Hertford,  3  Curt.  468;  Bremmer  v. 
Freeman,  10  Moo.  P.  C.  306 ;  Enohin  v.  Wylie,  10  H.  L.  1 ; 
see  Eames  v.  Haxion,  16  Ch.  D.  407. 

Legislative  changes  in  the  law  of  the  country,  where  the 
deceased  was  domiciled,  made  after  his  death,  though  with 
express  reference  to  his  will,  cannot  be  considered  in  deciding 
upon  the  right  to  have  the  will  proved  in  this  country.  Lynch 
V.  Provisional  Oovemment  of  Paraguay,  2  P.  &  D.  268. 

The  administration  of  the  personal  property  of  a  deceased  Domicile 
person,  whether  a  British  subject  or  not,  including  the  con-  niitraSfon  and 
struction  of  his  will,  is  governed  by  the  law  of  the  testator's  ^"^^*^*^^'' 
domicile  at  the  time  of  his  death.    Enohin  v.  Wylie,  10  W.  R. 
467 ;  10  HL  L.  1 ;  see  Ewing  v.  Orr-Evring,  9  App.  C.  34 ;  In 
re  Hernando ;  Hernando  v.  SawteU,  27  Ch.  D.  284. 
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Chap.  I. 


Domicile 
independent 
uf  allugiance. 


Domicile 
of  orgin  of 
children. 


Of  lunatic. 


Of  married 
woman. 


In  matters  of  procedure,  such  as  payment  of  interest  on 
legacies,  the  Court  follows  its  own  practice.  HamiUon  v.  Dallas, 
38  L  T.  N.  S.  215. 

The  question  of  domicile  is  independent  of  naturalisation 
and  allegiance.  Udny  v.  Udny,  L.  R  1  H.  L.  Sc.  441 ;  Haldane 
V.  Echford,  8  Eq.  631 ;  Brwnd  v.  Bmnd,  12  Eq.  299 ;  Douglas 
V.  Douglas,  12  Eq.  617.  The  following  cases  on  this  point  are 
oveTTuled—Moorhoibse  v.  Lord,  1 0  H.  L.  272 ;  In  re  Capdevielle, 
2  H.  &  C.  985 ;  A.-O.  v.  Countess  de  Wahlstatt,  3  H.  &  C.  374; 
Jopp  V,  Wood,  34  B.  88;  13  W.  R.  481 ;  Maltass  v.  Maltass, 
1  Rob.  67. 

According  to  English  law  every  person  has  a  domicile.  If  a 
domicile  of  choice  has  not  been  acquired,  the  law  attributes  to 
him  a  domicile,  which  may  be  called  his  domicile  of  origin. 

The  domicile  of  origin  of  a  legitimate  child  is  that  of  its 
father,  of  an  illegitimate  child  that  of  its  mother.  Dalhousie 
V.  MacdouaU,  7  Gl.  &  F.  817 ;  Mwnro  v.  Munro,  7  CI.  &  F. 
842 ;  Be  Patten,  6  Jur.  N.  S.  151. 

After  the  death  of  their  father  the  domicile  of  infant  children 
is  the  domicile  of  the  mother  as  long  as  she  remains  a  widow. 
Potinger  v.  Wightman,  3  Mer.  67 ;  see  Johnston  v.  Beattie,  10 
CI.  &  F.  42,  66. 

It  is  unsettled  whether  the  capacity  of  the  widow  to  alter 
the  domicile  of  her  infant  children  is  not  lost  on  her  second 
marriage.  See  Dicey  on  Dom.,  102,  citing  ByaU  v.  Kennedy, 
40  N.  Y.  Sup.  Ct  347,  where  it  was  held  that  upon  remarriage 
of  the  widow  the  domicile  which  infants  had  immediately  before 
the  mother's  remarriage  remained. 

The  domicile  of  a  person,  who  is  a  lunatic  when  he  attains 
his  majority  and  so  remains  up  to  the  time  of  his  death,  changes 
with  that  of  his  father  in  the  case  of  a  legitimate  child  and  with 
that  of  his  mother  in  the  case  of  an  illegitimate  child,  when 
there  is  no  committee  of  the  person.  Shxiiye  v.  Crispin,  1  P. 
&  D.  611. 

It  is  doubtful  whether  a  guardian  can  change  an  infant's 
domicile.     Douglas  v.  Douglas,  12  Eq.  617,  625. 

The  domicile  of  a  married  woman  at  any  given  time  is  the 
domicile  of  her  husband  at  that  time.     Warrender  v.  War- 
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render,  2  CI.  &  F.  488 ;  DaUvousie  v.  Mdcdouall,  7  CL  »&  F.      Ch*p.  L 
817  ;  Whiicamh  v.  Whitcomb,  2  Curt.  351 ;  Dolphin  v.  Robins, 
7  H.  L.  390 ;  BeU  v.  Kennedy,  L.  R.  1  H.  L.  Sc.  307.. 

A  married  woman  living  apart  from  her  husband  under  an 
agreement  for  a  separation  has  no  power  to  change  her  domicile 
by  her  own  act  Warrender  v.  Warreiuler,  2  CI.  &  F.  488. 
In  re  Dai^fa  Settlevicnt,  25  B.  456. 

After  a  decree  for  a  divorce  the  wife  can  select  her  own 
domicile.     WiUiains  v.  Dormer,  2  Rob.  505. 

It  would  seem  that  the  same  rule  should  apply  after  a  judicial 
separation.  See  Dolphin  v.  Robins,  7  H.  L.,  pp.  416,  420  ;  Le 
Sueur  Y.  Le  Sueur,  1  P.  D.  139 ;  2  P.  D.  79. 

Persons  entering  the  militaiy  service  of  any  state  acquire  the  Military 
domicile  of  that  state.     President  of  United  States  v.  Drum,'  ^''''*^*'' 
mond,  12  W.  R  701 ;  33  B.  449. 

But  the  domicile  of  a  person  domiciled  within  the  United 
Kingdom,  for  instance  in  Jersey,  is  not  changed  by  entering  the 
military  service  of  the  Crown.  Re  Patten,  6  Jur.  N.  S.  151 ; 
Broivn  v.  Smith,  15  B.  144;  YelveHon  v.  Yelverton,  29  L.  J.  P. 
34 ;  1  Sw.  &  T.  574 ;  Ex  pai'te  Cunningham  ;  In  re  Mitcltell^ 
13Q.B.  D.  419. 

Entry  into  the  service  of  the  East  India  Company  formerly  E«8t  India 
effected  a  change  of  domicile.    Bruce  v.  Bruce,  2  B.  &  P.  229,  n.;  ^^"^  ** 
6  B.  P.  C.  566  ;  Munroe  v.  Douglas,  5  Mad.  379  ;  Forbes  v. 
Forbes,  Kay,  341 ;  Craigie  v.  Lewin,  3  Curt.  435. 

The  Court  does  not  recognise  an  Anglo-CLinese  domicile.  Ancjio-Chioese 
In  re  Tootcd's  Tmstsy  23  Ch.  D.  532.  ^^'^""*^- 

The  domicile  of  origin  endures  until  an  actual  change  is  made 
by  which  another  domicile  is  acquired.  Bell  v.  Kennedy,  L.  R. 
1  H.  L  Sc.  307 ;  Omnianey  v.  Bvngham,  cit.  5  Ves.  757  ;  Sonter- 
viUe  V.  Lord  Somerville,  o  Ves.  749,  780  ;  Mooi^e  v.  Budd, 
4  Hag.  346 ;  Munro  v.  Munro,  7  CI.  &  F.  842, 876 ;  Countess  of 
DalhovMe  v.  Macd<maU,  7  CI.  &  F.  817 ;  A.-G.  v.  Dunn,  6  M.  & 
W.  511 ;  De  Banneval  v.  De  Bonneval,  1  Curt.  856. 

A  domicile  of  choice  is  acquired  by  a  person  who  fixes  hi»  Domicile  of 
sole  or  principal  residence  in  a  country  which  is  not  his  country  ^  ****^ 
of  origin  with  the  intention  of  residing  there  for  a  period  not 
limit€<i  as  to  time.     King  v.  Foxwell,  3  Ch.  D.  518 ;  Drevon  v. 
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aap.L 


Chios  and 
Turlcqr. 


seiUeiDeiitB. 


DittOiifitj 
to  acquire 
domidUe  of 
choice. 


AmbaaBidor 
or  peer. 


Compulsory 
residence. 


Residence  for 
sake  of  health. 


Drevan,  12  W.  R.  946 ;  J%«  Harmony,  2  Rob.  AA  322 ; 
Bempde  ▼.  Johnstone,  3  Ves,  198. 

Every  presumption  is  to  be  made  against  the  acquisition  by 
an  Englishman  of  a  domicile  of  choice  in  sach  countries  as 
China  and  Turkey,  where  there  is  a  total  difference  of  religion, 
customs,  and  habits.  The  Indian  Chief,  3  C.  Rob.  Adm.  22, 29 ; 
Maltass  v.  Maltass,  1  Rob.  Ecc.  67  ;  In  re  TootoTa  Trusts,  23 
Ch.  D.  532. 

Persons  domiciled  in  trading  settlements  in  countries  like 
China  and  Turkey  acquire  the  domicile  of  the  country  under 
whose  protection  the  settlements  are  established.  The  Indian 
Chief,  3  C.  Rob.  Adm.  22 ;  In  re  TootaVa  Trusts,  23  Ch.  D.  fi32. 

A  person  may  by  the  duties  of  his  position  or  by  his  profes- 
sion be  disqualified  from  acquiring  a  domicile  of  choice. 

Thus  it  seems  that  an  officer  holding  a  commission  from  the 
Crown  cannot  acquire  a  new  domicile  unless  he  is  on  half-pay. 
Craigie  v.  Lewin,  3  Curt  436;  Hodgson  v.  De  Beauderc,  12 
Moo.  P.  C.  286 ;  Cochrell  v.  Cockrell,  25  L  J.  Ch.  730 ;  Re 
Macreight;  Preston  v.  Macreight,  53  L.  T.  147. 

But  there  is  nothing  in  the  position  of  an  ambassador  or  peer 
of  the  realm  to  prevent  the  acquisition  of  a  domicile  of  choice. 
Heath  V.  Samson,  14  B.  441 ;  A.-G.  v.  Kent,  1  H.  &  C.  12 ; 
Hamilton  v.  Dallas,  1  Ch.  D.  257. 

A  domicile  of  choice  can  only  be  acquired  by  choice,  therefore 
a  compulsory  residence  abroad  as  a  refugee,  or  to  avoid  creditors, 
will  not  effect  a  change  of  domicile,  unless  followed  by  voluntary 
adoption  of  the  new  domicile.  De  Ban/neval  v.  De  Bonneval, 
1  Curt.  864 ;  PiU  v.  Pitt,  1 2  W.  R  1089. 

Similarly  residence  abroad  in  the  performance  of  a  public 
duty,  such  as  that  of  judge,  military  officer,  or  consul,  does  not 
in  itself  confer  a  foreign  domicile.  A.G.  v.  Rotve,  1  H.  &  C  31 ; 
A.-O.  V.  Napier,  6  Ex.  217 ;  Sharpe  v.  Crisinn,  1  P.  &  D.  611. 

A  person  compelled  to  go  abroad  for  the  sake  of  his  health 
would  probably  not  acquire  a  foreign  domicile.  See  Johnston 
y.BeaUie,  10  CL  &  F.  42,  p.  138. 

But  where  a  foreign  country  is  selected  as  a  residence  in  the 
hope  or  opinion  that  it  may  be  better  suited  to  the  health  or 
constitution,  a  domicile  of  choice  may  be  acquired.  Hoskins  v. 
Matthews,  8  D.  M.  &  O.  13. 
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Domicile  of  choice  is  a  mixed  question  of  intention  and  fact ;  CbM,p.l. 
there  must  be  an  intention  to  reside  permanently  in  a  particular  Domicile  of 
country,  followed  by  actual  residence.  Where  the  intention  is  sutated  by 
clear,  length  of  residence  would  be  immaterial  ^t^tioof 

Where  there  is  no  direct  evidence  of  intention,  length  of 
residence  is  material  as  showing  what  the  intention  was. 

Thus  a  fixed  intention  to  adopt  a  certain  place  as  a  domicile, 
followed  by  arrival  at  that  place,  would,  it  seems,  at  once  con- 
stitute that  place  a  domicile.  Bell  v.  Kennedy,  L.  K  1  H.  L. 
Sc.  307. 

The  fact  of  residence  in  a  particular  place  will  not  constitute  Qu<rrens  r^uo 
that  place  a  domicile  of  choice  so  long  as  the  person  residing  is  * 
in  search  of  some  permanent  place  of  residence,  and  has  not 
made  up  his  mind  where  it  shall  be.     Bell  v.  Kennedy,  L.  li. 
1  H.  L.  Sc  307 ;  Whicker  v.  Hume,  7  H.  L.  124 ;  Be  Patience; 
Patience  v.  Main,  29  Ch.  D.  976. 

By  permanent  residence  must  be  understood  residence  to  Permanent 
which  no  definite  limit  of  time  can  be  assigned. 

Thus  residence  abroad  with  a  view  to  making  a  fortune  wil 
efiect  a  change  of  domicila    Lyall  v.  Paion,  25  L.  J.  Cb.  746  ; 
AUardice  v.  Onslow,  33  L.  J.  Ch.  434. 

So  an  intention  to  reside  in  a  country  as  long  as  another 
person  lives  is  in  effect  an  intention  to  reside  permanently. 
Jnderaon  v.  LaneuviUe,  9  Moo.  P.  C.  325. 

Where  a  person  has  in  fact  taken  up  a  permanent  residence  Intention  to 
in  a  country,  that  country  will  be  his  domicile  notwithstanding 
an  intention  to  retain  his  domicile  of  origin,  or  some  other 
domicile.  A.-G,  v.  Kent,  1  H.  &  C.  12  ;  A.-G.  v.  Fitzgerald,  3 
Dr.  610 ;  In  re  Steer,  3  R  &  N.  594 ;  Doiicet  v.  Geoghegan,  26 
W.  R  825 ;  9  Ch.  D.  441.  See,  too,  Stanley  v.  Beimes,  3  Hag. 
373;  Anderson  v.  Laneuville,  9  Moo.  I*.  C.  325;  In  bonis 
Saffenel,  3  Sw.  &  T.  49 ;  Stevenson  v.  Masson,  17  Eq.  78. 

Where  a  person  has  two  residences,  the  place  where   he  Two 
usually  resides  with  his  wife  and  family  will  be  considered  his 
place  of  domicile.    Forbes  v.  Forbes,  Kay.  341 ;  Aitcheson  v. 
IHxon,  10  Eq.  589 ;  PlaU  v.  A.-G.  of  New  South  Wales,  3 
App.  C.  336. 

Where  a  domicile  of  choice  is  abandoned,  the  domicile  of  Revival  of 
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C*»p.  I.      origin  is  revived  until  a  fresh  domicile  of  choice  is  acquired. 

domicile  of      The  Indian  Chief,  3  Roh.   Adm.   12;   In  bonis  Bianchi,  3 

*'"^"-  Sw.  &  T.  16 ;  Udny  v.   Udny,  L.  R.  1  H.  L.  Sc.  441 ;  King  v. 

Foxwdl,  3  Ch.  D.  518 ;  overruling  Munroe  v.  Douglas,  6  Mad. 

379,  405,  80  far  as  inconsistent. 

By  24  &  25  Vict  c.  121,  where  a  convention  has  been  entered 
into  with  a  foreign  state  willing  to  adopt  the  provisions  of  the 
Act,  an  order  in  Council  may  direct  that  no  British  subject 
resident  in  such  state  shall  acquire  a  domicile  there  unless  he 
shall  have  been  resident  there  for  a  year,  and  shall  have  made  a 
declaration  of  his  intention  to  become  domiciled  there ;  and  the 
subjects  of  the  foreign  state  are  to  acquire  a  British  domicile 
only  after  the  same  formalities  have  been  gone  through. 
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CHAPTER  11. 

GENERAL   CHARACTERISTICS   OF   TESTAMENTARY 

INSTRUMENTS. 

A  GIFT  intended  to  be  testamentary  can  only  be  effectually     Chap.  ir. 
made  by  an  instrument  duly  executed  as  a  will.     Thus,  a  direc-  T^umentaiy 
tion  to  give  property  to  a  person  after  the  donor's  death,  where  ^^ 
the  donor  retains  full  control  of  the   property  in  his  life,  is 
invalid.     Pixwell  v.  HeUicar,  2G  B.  261 ;  Fletcher  v.  Fletcher, 
4  Ha.   79 ;  Hughes  v.  Stubbs,  1  Ha.  481  ;  Mayuire  v.  Dodd, 
9  Ir.  Ch.   452 ;  Farquharson  v.  Cave,  2  Coll.  556 ;  Gough  v. 
Findon,  7  Ex.  48. 

In  the  same  way  a  deed  not  intended  to  have  any  effect  till  "^^^  ^  ♦»^« 

effect  ftitijr 

the  settlor's  death   is  testamentary.     Consett  v.  Bell,  1  Y.  &  death. 
C.  C.   569;  Rigden  v.   Vallier,  2  Ves.  Sen.  253;   Dillon  v. 
Coppin,  4  M.  &  Cr.  647;  In  bonis  Morgan,  1  P.  &  D.  214; 
Fielding  v.  Walskaw,  27  W.  R.  492  ;  /w  re  Robson ;  Emley  v. 
Davidson,  30  W.  R.  257. 

A  voluntary  settlement,  though  reserving  to  the  settlor  a  life  Voluntary 
interest  and  containing  a  power  of  revocation,  is  not  testa-  **  ^^^^ 
mentary.  Thompson  v.  Browne,  3  M.  &  K.  32.  The  case  of 
-4.-G.  v.  Jones,  3  Pr.  368,  is  overruled;  see  Majoribanks  v. 
Hovenden,  1  Dm.  11,  27,  29  ;  Sheldon  v.  Sheldon,  1  Rob.  83 ; 
Biwyii  v.  Adv.-G,,  1  Macq.  79 ;  see  too  Hope  v.  Harnian,  11 
Jur.  1097 ;  Hope  v.  Hope,  10  B.  581. 

Similarly,  an  instrument  coming  into  operation  immediately, 
and  of  which  no  part  is  revocable,  more  especially  if  it  involves 
anything  in  the  nature  of  consideration,  cannot  take  effect  as  a 
will.  In  bonis  RoHnson,  1  P.&  D.  384;  see  In  bonis  Hglpiifi, 
1.  R  8  Eq.  567;  Thorncroft  v.  Lashvuir,  10  W.  R.  783. 
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Chap.  II.         On  the  other  hand,  if  a  deed  is  in  pari  clearly  testamentary, 

Deed  in  part    such  part  may  take  effect  as  a  will,  though  other  parts  are  not 

tesumentary.  testamentary.    Doe  d.  Cvo^  v.  Cross,  8  Q.  B.  714;  see  Pea- 

cocke  V,  Monk,  1  Ves.  127 ;  Belt  82 ;  Hogg  v.  Lashiey,  3  Hagg. 

415,  note ;  BagnaU  v.  Downing,  2  Lee  3. 

What  may  Any  instrument  executed  in  the  manner  required  by  the 

a  will.  Wills  Act  may  take  effect  as  a  will,  provided  the  intention  was 

that  it  should  not  operate  till  after  the  death  of  the  donor. 

Thus,  the  following  instruments,  being  properly  executed, 
have  been  allowed  to  take  effect  as  testamentary  dispositions: — 

Orders  on  a  savings  bank,  and  on  a  banker.  In  bonis 
Marsden,  1  Sw.  &  T.  542 ;  Jon£S  v.  Nicolay,  2  Rob.  288. 

A  cheque  to  take  effect  after  death.  Bartholomew  v.  Henley, 
3  PhiUim.  317. 

A  letter.  Denny  v.  Barton,  2  Phillim.  575;  In  bonis 
Mundy,  2  Sw.  &  T.  119;  9  W.  R  17L 

A  paper  containing  wishes  and  a  dying  request.  In  bonis 
Lowry,  5  N.  of  C.  619 ;  In  bonis  Mundy,  2  Sw,  &  T.  119. 

A  deed  of  gift  to  take  effect  at  death.  Habergham  v. 
Vincmt,  2  Ves.  J.  204 ;  4  B.  C.  C.  355 ;  Th<yrold  v.  Thorold, 
1  Phillim.  1 ;  Shergold  v.  Shergold,  cit.  ib.  10 ;  In  bonis 
Montgomery,  5  N.  of  C.  99  ;  In  bonis  Morgan,  1  P.  &  D.  214 ; 
Fielding  v.  Walshaw,  27  W.  R  492. 

An  instrument  to  take  effect  two  years  "after  my  wife's 
death  if  she  survives  me."    In  bonis  Neivns,  7  Jur.  N.  S.  688. 

Where  there  is  nothing  to  show  that  an  instrument  has 
reference  to  the  death  of  the  person  executing  it,  it  cannot 
have  effect  as  a  will.  Glynn  v.  Oglander,  2  Hagg.  428 ;  Kin^s 
Proctor  V.  Dailies,  3  Hagg.  218;  Shingler  v.  PeTnberton,  4 
Hagg.  359 ;  MajoribanJcs  v.  Hovenden^  1  Dru.  11. 
Evidence  of  But  evidence  is  admissible  to  show  that  a  deed  or  other 
inte^on!*^  instniment  of  gift,  which  on  the  face  of  it  is  not  testamentary, 
was  not  intended  to  operate  till  the  death  of  the  person 
executing  it.  Cock  v.  Cooke,  1  P.  &  D.  241;  Robedson  v. 
Smith,  2  P.  &  D.  43 ;  In  bonis  Coles,  2  P.  &  D.  362 ;  In  bonis 
Webb,  3  Sw.  &  T.  482  ;  10  Jur.  N.  S.  709  ;  In  bonis  Englisli, 
3  Sw.  *;  T.  586. 

And,  conversely,  evidence  is  admissible  to  show   that  an 
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instrument  on  the  face  of  it  testamentary  was  not  intended  to     ^^P*  ^^ 
be  a  will,     NichoUs  v.  N,,  2  Phillim.  183  ;  Lister  v.  Smith,  3 
Sw.  &  T.  282 ;  Trevelyan  v.  21,  1  Phillim.  149 ;  Tn  bonis  Nos- 
worthy y  11  Jur.  N.  S.  570. 

An  instrument,  expressing  merely  an  intention  of  instructing  Intention  to 
a  solicitor  to  prepare  a  testamentary  instrument  with  a  view  to       ®  ^   • 
make  a  particular  legacy,  will  not  take  effect  as  a  testamentary 
instrument,  where  there  is  no  extraneous  evidence  of  testa- 
mentary intention.     Coventry  v.  Williavis,  3  Curt.  787. 

A  duly  executed  instrument  described  as  instructions  for  a  inBtmctions 
will  may  have  effect  as  a  will  if  it  appears  that  it  was  intended  ' 

to  take  effect  in  the  absence  of  a  more  formal  instrument. 
Bone  v.  Spear,  1  Phillim.  345 ;  Torre  v.  Castle,  1  Curt.  303 ; 
2  Moore  P.  C.  133 ;  Baimnck  v.  MulUng^,  2  Hagg.  225 ; 
HattaU  V.  Hattatt,  4  Hagg.  211 ;  Whyte  v.  Pollok,  7  App.  C. 
400. 

Since  the  Wills  Act,  section   10,  an  appointment  by  will  wm  imder 
insufficiently  executed  cannot  be  aided.   In  re  Kinoan's  Trusts,  P®^"* 
25  Ch.  D.  373. 

A  will  may  be  made  contingent  upon  the  happening  of  an  Contingent 
event,  so  that  if  the  event  does  not  happen  the  will  has  no 
effect    Roberts  v.  Roberts,  2  Sw.  *  T.  337 ;  31  L.  J.  P.  46. 

Thus,  if  the  testator  makes  his  will  conditional  upon  his 
death  during  a  particular  period  which  he  survives,  the  will 
does  not  take  effect  In  bonis  Porter,  2  P.  &  D.  22 ;  In  bonis 
Robinso7i,  2  P.  &  D.  171 ;  In  bonis  Lindsay,  2  P.  &  D.  459. 
See  In  bonis  Thome,  4  Sw.  &  T.  36 ;  34  L.  J.  P.  131. 

On  the  other  hand,  if  the  possibility  of  death  during  a 
particular  period  is  given  as  the  reason  or  motive  why  the 
testator  makes  his  will,  it  is  not  contingent  upon  the  happening 
of  the  death  during  that  period.  In  bonis  Dobson,  1  P.  &  D. 
88;  In  bonis  Martin,  1  P.  &  D.  380;  In  bonis  Mayd,  6 
P.  D.  17. 

A  testator  may  give  to  a  third  person  the  option  of  deciding 
whether  a  testamentary  instrument  executed  by  him  shall  take 
effect  as  a  will  or  not.    In  bonis  Smith,  1  P.  &  D.  717. 

A  will  is  in  all  cases  revocable,  even  though  the  testator  may  wiUrevocable. 
declare  it  to  be  irrevocable.     Vynior's  Case,  8  Co.  82a. 
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Clutp.  II.         A  covenant  not  to  revoke  a  will  is  a  binding  covenant,  for 

Covenant  not  breach  of  which  an  action  will  lie,  though  it  cannot  be  speci- 

to  revoke.        g^jj^  enforced.    Robinson  v.  Ommanney,  23  Ch.  D.  285. 

Joint  wills.  Persons  may  make  joint  wills,  which  are,  however,  revocable 

at  any  time  by  either  of  them  or  by  the  survivor.     Hobaon  v. 

Blnckbuim,  1  Add.  274 ;  In  bonis  Stracey,  Dea.  &  8.  6;  In 

bonis  Lovegrove,  2  Sw.  &  T.  453  ;  In  bonis  Fletclier,  11  L.  R 

Ir.  359. 

A  joint  will  may  be  made  to  take  eflFect  after  the  death  of 
both  testators  ;  and  if  the  joint  will  is  not  a  disposition  by  each 
testator  of  his  own  property,  but  a  disposition  of  joint  property 
after  the  death  of  the  survivor,  the  will  cannot  be  proved  till 
the  death  of  the  survivor.     In  bonis  Baine,  1  Sw.  &  T.  144. 

In  ordinary  cases  a  joint  will  is  looked  upon  as  the  will  of 

each  testator,  and  may  be  proved  on  the  death  of  one.    In 

bonis  Stvdcey,  1  Jur.  N.  S.  1197;  Dea.  &  S.  6;  /n.  bonis  Mis-- 

kelly,  I.  R  4  Eq.  62,  where  In  bonis  Raine  is  disapproved. 

Mutual  wills.       It  seems  that  two  persons  may  agree  to  make  mutual  wills, 

which  remain  revocable  during  the  joint  lives  by  either  with 

notice  to  the  other,  but  become  irrevocable  after  the  death  of 

one  of  them  if  the  survivor  takes  advantage  of  the  provisions 

made  by  the  other.     Dufour  v.  Pereira,  1  Dick.  419 ;  2  Harg. 

Jur.  Arg.  272 ;  2  Harg.  Jur.  Ex.  101 ;  see  3  Yes.  416 ;  Lord 

Walpole  V.  Lord  Orford,  3  Ves.  tOl ;  Denyssen  v.  Mostert,  L.  R. 

4  P.  C.  236 ;  Dias  v.  De  Lievera,  5  App.  C,  123,  P.  C. 

Promise  to  For  the  effect  of  a  promise  to  leave  a  person  property  by  will, 

see  Maddison  v.   Alderson,  8  App.  C.  467;   Humphreys  v. 

Qveen,  10  Q.  B.  D.  148. 
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CHAPTER  III. 


TESTAMENTARY   CAPACITY. 


A  TESTATOR  must,  at  the  time  of  making  his  will,  have  an    Chap.  m. 


understanding  of  the  nature  of  the  business  in  which  he  is  General 
engaged,  a  recollection  of  the  property  he  means  to  dispose  of,  ^P**^'^^- 
of  the  persons  who  have  a  claim  to  be  the  objects  of  his  bounty, 
and  the  manner  in  which  it  is  to  be  distributed.     Harwood  v. 
Baker,  3  Moo.  P.  C.  282 ;  Longfoi^d  v.  Purdov,  1  L.  R.  Ir.  75. 

The  question  of  sanity  is  a  question  of  fact,  and  there  is  no 
presumption  that  a  testator  is  sane  till  the  contrary  is  shown. 
Sutton  V.  Sadler,  5  W.  R.  880 ;  3  C.  B.  N.  S.  87 ;  Symea  v. 
Green,  1  Sw.  &  T.  401  ;  Cleare  y.  Cleare,  1  P.  &  D.  655. 

Where  a  testator  is  subject  to  delusions  with  regard  to  Deluaiona. 
persons  who  would  be  the  natural  objects  of  his  testamentary 
bounty,  his  will  made  while  he  is  under  the  influence  of  such 
delusions  is  invalid.  Dew  v.  Clark,  3  Add.  79 ;  5  Russ.  163 ; 
Waring  v.  WaHng,  6  Moo.  P.  C.  341  ;  Smith  v.  Tehbitt,  1  P.  & 
D.  398  ;  Baughton  v.  Knight,  3  P.  &  D.  64. 

Where  a  testator  is  subject  to  delusions,  which  leave  the 
general  power  of  understanding  unaffected  and  are  wholly 
unconnected  ^ith  his  testamentary  dispositions,  such  delusions 
do  not  affect  his  capacity  to  make  a  will.  Banks  v.  Goodfellow, 
L.  R.  5  Q.  B.  549 ;  Smee  v.  Smee,  5  P.  D.  84 ;  see  Jenkins  v. 
Morris,  14  Ch.  D.  674. 

A  will  made  by  a  testator  after  he  has  been  insane  must  be 
shown  to  have  been  made  after  his  recovery  or  in  a  lucid 
interval.  Groom  v.  Thomas,  2  Hagg.  433 ;  A,'G.  v.  Parnther, 
3  B.  C.  C.  443;  Hall  v.  Warren,  9  Ves.  611  ;  WaHng  v. 
Waring,  6  Moo.  P.  C.  341. 
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^*P*  ™*  _      Upon   the    question  whether   a   will   was   made   during  a 
Lnoid  lucid  interval,  the   rational   character   of  the   will,  where   it 

is  prepared  by  the  testator  without  assistance,  is  evidence 
to  show  that  it  was  made  in  a  lucid  interval,  CaHwright 
V.  CaiiioinglU,  1  Phillim.  90,  100;  White  v.  DHver,  1 
Phillim.  88  ;  Brogden  v.  Broxmi,  2  Add.  445 ;  Ayrey  v.  Hill, 
2  Add.  210. 

Every  person  of  sound  mind  and  not  under  some  special 

disability  may  make  a  will. 

Infants.  A  will  made  by  a  person  under  twenty-one  (unless  he  is  a 

soldier  in  actual  military  service,  or  a  mariner  or  seaman  at  sea) 

is  invalid.     1  Vict.  c.  26,  s.  7 ;  Sugd.  R.  P.  Stat.  330. 

Married  Under  the  Married  Women's  Property  Act,  1882,  section  1  (1), 

Women's  .    ,  j*  ■!_         -n       i»  i  i 

Property  Act,  &  mamed  woman  may  dispose  by  will,  of  any  real  or  personal 
^^^'^'  property  as  her  separate  property,  as  if  she  were  a  feme  sole. 

Appointment       Under  this  Act  it  has  been  held  that  if  a  married  woman 

of  executora.  ,  mi  i  i  •    ^  .  i     .      • 

makes  a  will  under  a  power  and  appoints  executors,  probate  is 
not  to  be  limited  to  the  property  subject  to  the  power,  the  effect 
of  the  Act  being  to  give  her  all  the  powers  of  a  feme  acle^ 
including  the  power  to  appoint  an  executor.  In  re  Jevera^ 
13  L.  R.  Jr.  1. 
Powers  of  Before  the  Married  Women's  Property  Act,  1882,  a  married 

women  before  woman  had  uo  power  to  make  a  will  except  in  the  following 

the  Act.  ^«„,  «    ■ 

cases: — 

1.  Might  A  married  woman,  who  was  an  executrix,  could  make  a  will 
representation  ^^^  appoint  an  executor  for  the  purpose  of  continuing  the 
to  an  estate,     representation  to  the  original  testator.    Scammell  v.  WUkii/ison, 

2  East  552;   Birkett  v.   Vandercom,  3  Hag.  750;  In  btmia 
Richards,  1  P.  &  D.  156. 

2.  Win  under  A  married  woman  might  dispose  by  will  of  the  legal  estate 
P®''®''  and  the  equitable  interest  in  lands  and  of  personal  estate  in 

exercise  of  a  power.     Driver  v.  Thompson,  4  Taunt.   294; 
WiUock  V.  Koble,  L.  R.  7  H.  L.  580. 

A  will  made  by  a  woman  during  coverture  in  exercise  of 
a  power  given  to  her  by  the  settlement  made  on  her  first 
marriage,  might  be  exercised  during  that  or  any  subsequent 
coverture.  Burnett  v.  Mann,  1  Yes.  Sen.  156;  Hawkdey  v. 
Barrow,  1  P.  &  D.  147. 
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In   the   case   of   realty,  where   a  married    woman    having    Chap.  m. 
appointed  by  will  under  a  power  survived  her  husband  and  took  whether 
a  conveyance   to  herself,  the   conveyance   has   been   held   to  §^%yed  hy 
execute  the  power  and  to  revoke  the  will.     Lavn^ence  v.  Wcdlis,  conveyance. 

2  B.  C.  C.  319 — the  decision  may  have  been  influenced  by  the 
old  doctrine,  that  a  will  of  lands  is  revoked  by  an  alteration  of 
the  estate  of  the  testator  in  the  lands,  but  the  judgment  does 
not  refer  to  this  doctrine. 

In  the  case  of  personalty,  however,  it  has  been  held  that 
where  a  married  woman  having  made  a  will  under  a  power 
survived  her  husband  and  took  an  assignment  of  the  fund  over 
which  the  power  extended  from  the  trustees,  the  will  was 
nevertheless  valid.  Dingwell  v.  Askew,  1  Cox.  427;  Clough  v. 
Clough,  3  M.  &  EL  296.  These  cases  are  probably  open  to 
reconsideration. 

A  married  woman  could  dispose  by  will  of  personal  estate  and  3.  Will  of 
of  the  beneficial  interest  in  real  estate  when  settled  to  her^^tel 
separate  use.     Taylor  v.  Meads,  10  Jur.  N.  S.  1G6  ;  34  L.  J.  Ch. 
203  ;  4  D.  J.  &  S.  597;  Pride  v.  JSu66,  7  Ch.  64;  Hall  v. 
Waierhcmse,  10  Jur.  N.  S.  361 ;  5  Giff.  64  ;  see  Dye  v.  Dye,  13 
Q.  B.  D.  147. 

Though  the  married  woman  had  no  separate  estate  at  the  After-aoqnired 
date  of  the  will,  the  will  took  effect  as  regards  after-acquired  ^^^^ 
separate  estate.     Charlerrumt  v.  8pencei\  11  L.  R  Ir.  347,  490. 

The  l^al  estate  not  being  affected  by  the  separate  use  could 
not  be  disposed  of  by  will. 

The  accumulations  of  property  belonging  to  a  married  woman  Savings, 
for  her  separate  use,  made  during  coverture  whether  by  herself 
or  a  trustee  for  her,  are  separate  estate ;  accumulations  made 
after  the  husband's  death  are  not  separate  estate,  and  would, 
therefore,  not  pass  by  a  will  made  during  coverture.  In  re 
Wilson  ;  Menteith  v.  Campbell,  26  W.  R.  848.    In  bonis  Tliarp, 

3  P.  D.  76. 

In  an  Irish  case  it  has  been  said,  that  a  married  woman  had  Separate  use 
no  power  of  disposition  over  property  given  to  her  for  herj.^^^^cy^ 
separate  use,  where  the  separate  use  was  only  to  arise  in  certain 
events.     See  Bestall  v.  Bunbury,  13  Ir.   Ch.  318,  following 
ifara  v.  Manning,  8  Ir.  Eq.   218.    Both   these  cases  were. 
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Chap.  m.    however,  cases  of  contract  and  not  of  wills.     See  too,  Flxnver  v. 
BuUer,  15  Ch.  D.  6G5 ;  Pilc^  v.  FitzGibbon,  17  Ch.  D.  454. 

Where  a  mamed  woman  had  a  power  to  appoint  if  she 
should  not  survive  her  husband,  and  an  absolute  interest  to  her 
separate  use  if  she  survived  him,  a  will  made  during  coverture, 
expressed  to  be  in  virtue  of  the  power  and  of  every  other  power 
enabling  her,  took  effect  upon  the  separate  estate  if  she  survived 
her  husband.  Bishop  v.  Wall,  3  Ch.  D.  194. 
4.  Will«  ^  married  woman  might,  with  her  husband's  assent,  dispose 

by  will  of  personal  property  not  settled  to  her  separate  use  and 
over  which  she  had  no  power  of  appointment.  Willock  v. 
Noble,  L.  R.  8  Ch.  778 ;  7  H.  L.  580. 

It  was  necessary  that  the  assent  of  the  husband  should  be 
given  to  the  particular  will  with  knowledge  of  its  contents. 

It  was  said  in  Noble  v.  Willock,  8  Ch.,  p.  790,  that  the 
husband  might  withdraw  his  assent  until  he  had  either 
assented  to  probate  or  had  acted  upon  the  will. 

However,  in  Maas  v.  Shejjvdd,  1  Rob.  364,  it  was  held  that  a 
husband  having  given  his  assent  in  writing  to  his  wife's  will 
after  her  death,  but  before  probate,  could  not  revoke  it.  The 
case  is  probaby  open  to  reconsideration. 

Where  a  husband  after  his  wife's  death  assented  to  probate 
of  her  will,  but  died  before  probate  was  granted,  the  will  was 
held  entitled  to  probate.     In  bonis  Cooper,  6  P.  D.  34. 
A»ieDtrevo1ced      The  wiU  of  a  married  woman  requiring  her  husband's  assent 
^  ^  becomes  invalid  by  his  death  in  her  lifetime,  whether  he  has 

assented  to  it  or  not  Price  v.  Parker,  15  Sim.  198  ;  THmmell 
V.  Fdl,  16  B.  537 ;  Willock  v.  Noble,  L.  R  7  H.  L.  580 ;  In  re 
Wilson ;  Menteith  v.  Campbell,  26  W.  R.  848. 

The  law  upon  this  point  is  not  altered  by  the  Married  Women's 
Property  Act,  1882.  InrePrice;  8taffordy,Stafford,28Ch,D,709. 
6.  Wife  of  The  wife  of  a  person  banished  for  life  by  Act  of  Parliament  (a), 

'  or  attainted  (6),  and  the  wife  of  an  alien  enemy  (c),  and  of  a 
convict  transported  for  life,  though  he  has  received  a  conditional 
pardon  (d),  is  for  testamentary  purposes  a  feme  sole  as  regards 
property  vested  in  her  after  her  husband's  disability  has  been 
incurred. .  Countess  of  Portland  v.  Prodgers,  2  Vern.  104  (a) ; 
Netvsome  v.  Bmvyer,  3  P.  W.  37  (&) ;  Deerly  v.  Mazarine,  1  Salk. 
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116   (c);    Re   Martin,  2  Rob.  405;  15   Jur.    UBG;    In   bonis     Chap.  m. 
Coward,  11  Jur.  N.  S.  569 ;  24  L.  J.  P.  120  (rf). 

The  wife  of  a  convict  transported  for  years  would  seem  to  be 
in  the  same  position  notwithstanding  Cooitihs  v.  Queens  Proctor, 
2  Bob.  547,  which  was  not  decided  on  the  ground  that  the 
sentence  was  only  for  3'ear8  and  is  inconsistent  with  Re 
Harrington  Trusts,  29  Beav.  24;  Atlee  v.  Hook,  23  L.  J.  Ch. 
776. 

A  married  woman  who  had  obtained  a  protection  order  could  6.  Protection 
make  a  will  as  if  she  were  a  feme  sole,  and  the  order  related 
back  to  the  date  of  the  desertion.     In  bonis  Elliott,  2  P.  &  D. 
274. 

But  the  husband  might  oppose  grant  of  probate  on  the 
ground  that  the  protection  order  was  obtained  by  fraud.  Madge 
V.  Adams,  6  P.  D.  54. 

By  the  Naturalization  Act,  1870  (33  Vict.  c.  14),  which  is  not  Alien*, 
retrospective,  real  and  personal  property  may  be  taken,  acquired, 
held,  and  disposed  of  by  an  alien  in  the  same  manner  in  all 
respects  as  by  a  natural  bom  British  subject.     See  Shaiy  v. 
St,  Sauveur,  7  Ch.  343 ;  De  Geer  v.  Stone,  22  Ch.  D.  243. 

There  appears  never  to  have  been  any  testamentary  incapacity  Traitors, 
as  such,  affecting  traitors,  felons  or  suicides.     They  were  not  g^cidea!'* 
incapable  of  making  wills,  they  were  only  incapable  of  disposing 
of  such  property  as  was  forfeited  for  their  offence. 

Thus  a  felo  de  se  could  make  a  will  of  realty  which  was  not 
forfeited,  and  could  also  appoint  an  executor  by  will.  Norria 
V.  ChamJyi^es,  7  Jur.  N.  S.  59;  In  bonis  Bailey,  2  Sw.  &  T. 
156. 

By  33  &  34  Vict.  c.  23  forfeiture  and  escheat  for  treason  and  Forfeiture 

aboliBhed. 

felony  is  abolished,  and  section  8  enacts  that  every  convict  shall 
be  incapable  during  the  time  while  he  shall  be  subject  to  the 
operation  of  the  Act  of  alienating  or  charging  any  property,  or 
of  making  any  contract.  See  Ex  parte  Graves  ;  In  re  Har^'is, 
19  Ch.  D.  1. 

Sections  9 — 17  contain  provisions  for  the  administration  of 
the  convict's  property  by  administrators,  and  section  18  provides 
that  the  property  shall  be  invested  and  accumulated  for  the 
benefit  of  the  convict  and  his  heirs  and  legal  personal  represen- 

c 
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Chap.  m.  tativcs,  and  shall  revest  in  the  convict  upon  his  ceasing  to  be 
subject  to  the  operation  of  the  Act,  or  his  heirs  or  legal  personal 
representatives^ 

The  Act  appears  to  leave  the  testamentary  power  of  a  convict 
untouched,  and  it  would  seem  therefore  that  a  convict  may  now 
dispose  of  his  property  by  wilL 
OatUwiy.  By  42  &  43  Vict.  c.  59,  s.  3,  outlawry  in  any  civil  proceeding 

is  abolished. 
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CHAPTER  IV. 


REQUISITES   FOR   A   VALID   WILL. 


No  will  can  be  valid  of  which  the  testator  does  not  know  and     ^^'^P-  ^• 


approve  the  contents.     IJairy  v.  Butlin,  2  Moo,  P.  C.  480  ;  In  Knowledge  of 
bonis  I>iian€,  8  Jur.  N.   S.  752 ;  31  L.  J.  P.  173 ;  Sutton  v.  '^"^''**- 
ScLdler,  3  C.  R  N.  S.  87 ;  26  L.  J.  C.  P.  284 ;  Hastilow  v.  Stohie, 
1  P.  &  D.  64;  Cleave  v.  Cleave,  ib.  655;  In  bonis  Hunt,  23 
W.  R.  553  ;  8  P.  &  D,  250 ;  overruling  Curdiffe  v.  Cross,  3  Sw. 
&  T.  37  ;  32  L.  J.  P.  68. 

A  testator  cannot,  therefore,  delegate  his  testamentary  power  Delegation  of 
to  another  person;  that  is  to  say,  he  cannot  adopt  and  execute  power. 
a  win  made  for  him  without  knowing  its  contents.     Hastilow 
V.  Stable,  1  P.  &  D.  64 ;  Cleave  v.  Cleave,  ib.  655.     See  ante, 
p.  11. 

But  a  will  prepared  in  accordance  with  the  testator's  instruc- 
tions is  valid,  though  at  the  time  of  execution  the  testator 
remembers  only  that  he  has  given  instructions  and  believes  the 
will  to  be  in  accordance  with  them.  Pavkev  v.  Felgate,  8  P.  D. 
171. 

Where  a  person  writes  or  prepares  a  will   under  which  he  Legatee 

preparing  wiU 

takes  a  benefit,  it  lies  upon  him  to  show  that  the  will  or  the  must  prove 
particular  clause  under  which  he  takes  a  benefit,  expresses  the  "**^  ®  ^®* 
true  will  of  the  testator.  The  evidence  of  the  beneficiary  alone 
is  insufficient.  Paske  v.  Ollatt,  2  Phillm.  323;  Ivgram  v. 
WyoU,  1  Hagg.  388  ;  BiUinghuvst  v.  Viclcevs,  1  Phillim.  187  ; 
Bakev  v.  Batt,  2  Moo.  P.  C.  317  ;  Scott/^r  v.  Plowvight,  5  VV.  R. 
99;  10  Moo.  P.  C.  440 ;  Fulton  v.  Andretv,  L.  R.  7  H.  L.  448 ; 
HcgaHy  v.  King,  5  L.  R  Jr.  249 ;  7  ib.  18. 

But  the  influence  of  a  person  standing  in  a  fiduciary  relation  ^^^^^^ 

c2 
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Chap.  IV.  to  the  testator  may  lawfully  be  exerted  to  obtain  a  will  or 
legacy,  so  long  as  the  testator  thoroughly  understands  what  he 
is  doing  and  is  a  free  agent ;  and  the  burden  of  proof  of  undue 
influence  lies  upon  those  who  assert  it.  Hindson  v.  Wetlteinll, 
6  D.  M.  &  G.  301 ;  Walk^  v.  Smith,  29  B.  394 ;  ParfiU  v. 
Lawless,  2  P.  &  D.  462. 

The  rules  therefore  applicable  in  the  case  of  gifts  inter  vivos 
to  persons  standing  in  a  fiduciary  relation  to  the  donor  do  not 
apply  to  wills.  In  the  case  of  gifts  inter  vivos,  such  persons 
have  to  show  not  only  that  the  donor  intended  to  give,  but  that 
his  intention  was  not  influenced  by  the  donee,  a  burden  of  proof 
which  in  most  cases  it  is  practically  impossible  to  discharge,  at 
any  rate  so  long  as  the  fiduciary  relation  subsists. 
Sfloence.  ^^  establish  a  case  of  undue  influence,  it  must  be  shown  that 

fraud  or  coercion  has  been  practised  on  the  testator  in  relation 
to  the  will  itself,  not  merely  in  relation  to  other  matters  or 
transactions.  Boyse  v.  Rossborovgh,  6  H.  L.  2 ;  Hall  v.  Hall, 
1  P.  &  D.  481.     See  Longford  v.  Purdon,  1  L.  R  Jr.  75. 

If  a  testator  is  prevented  by  threats  from  altering  his  will, 
the  Court  of  Probate  may,  if  the  case  is  proved,  declare  the 
persons  exercising  the  coercion  trustees  of  the  benefits  they  take 
under  the  will.  Betts  v.  Doughty,  5  P.  D.  2d. 
WiU  read  over.  A  will  which  has  been  read  over  to  the  testator,  or  the  con- 
tents of  which  have  been  brought  to  his  notice  before  execution, 
must,  in  the  absence  of  fraud  or  coercion,  be  presumed  to  have 
been  approved  by  him.  Guardhouse  v.  Bluckbuim,  1  P.  &  D. 
109 ;  Ooodacre  v.  Smith,  ib,  359 ;  Atter  v.  Atkinson,  ib.  665  ; 
Rhodes  v.  Eliodes,  7  App.  C.  192. 
Fraud  and  Clauses  introduced  into  a  will  by  fraud,  accident  or  mistake, 

mistake.  .  i  i      i  i 

Without  the  knowledge  of  the  testator,  will  be  struck  out  of  the 
will,  unless  perhaps  the  sense  of  the  remaining  words  would  be 
altered  thereby.  In  bonis  Wray,  I.  R.  10  Eq.  267  ;  In  bonis 
Diuine,  2  Sw.  &  T.  590;  31  L.  J.  P.  173;  In  bonis  Oswald, 
3  P.  &  D.  162 ;  Mon^eU  v.  Morrell,  7  P.  D.  68 ;  Rhodes  v.  Rhodes, 
7  App.  C.  192. 

But  where  a  testator  has  executed  a  will  with  knowledge  of 
the  contents,  nothing  can  be  added  or  omitted  from  it  after  his 
death  on  the  ground  of  mistake.    In  bonis  Davy,  1  Sw.  &  T. 
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262;  Guardhouse  v.  Blackburn,  1  R  &  D.  109;  Harter  v.     Ch>p,  TV. 
Barter,  3  P.  &  D.  11. 

Where  a  residuary  legatee  prepares  the  will  and  is  directed 
to  give  further  legacies  which  he  purposely  omits,  and  at  the 
time  when  the  will  is  read  over  and  executed  the  further  legacies 
are  not  present  to  the  mind  of  the  testator  as  the  residuary 
legatee  knows,  the  will  will  nevei'theless  be  admitted  to  probate. 
Mitchell  V.  Gard,  3  Sw.  &  T.  75. 

The  remedy  in  such  a  case  would  appear  to  be  to  have  the 
residuary  legatee  declared  a  trustee  so  far  as  regards  the  legacies 
omitted.  As  to  whether  such  a  declaration  must  be  obtained 
in  the  Probate  Division  at  the  time  when  the  will  is  proved, 
see  post,  p.  65. 

The  Court  has,  it  seems,  power  to  direct  a  passage  containing  Omiiwion  of 
a  gross  libel  to  be  omitted  from  the  probate  copy  of  the  will,  pjwsagea. 
though  it  wiU  not  exercise  the  power  merely  on  the  ground 
that  the  charge  is  oflFensive  and  untrue,     hi  bonis  Wartnaby, 

1  Kob.  423 ;  and  Marsh  v.  Marsh,  1  Sw.  &  T.  528,  536,  passages 
omitted.     Curtis  v.  Curtis,  3  Add.  33 ;  and  In  bonis  Haayivood, 

2  P.  &  D,  251,  omission  refused. 

By  the  Wills  Act  (1  Vict.  c.  26),  section  8,  it  is  enacted  that  WiUs  Act, 
no  will  shall  be  valid  unless  it  shall  be  in  writing  and  executed 
in  manner  thereinafter  mentioned. 

The    requirements  as  to  execution  are  as  follows: — in  the  1.  Signature 
first  place  the  will  must  be  signed  at  the  foot  or  end  thereof  by 
the  testator,  or  by  some  other  person  in  his  presence  or  by  his 
direction. 

The  signature  of  the  testator  must  be  intended  as  an  act  of  intention  to 
execution  of  the  will.     A  signature  to  each  page  of  the  will,  ^^^^ 
where  the  last  page  is   left  unsigned,  is  not  primd  facie   a 
sufficient  execution.     Sweetland  v.  Sweetland,  4  Sw.  &  T.  6  ; 
Burke  v.  Moore,  I.  R  9  Eq.  609 ;  In  bo7iis  Maddock,  3  P.  &  D. 

169. 

The  mark  of  the  testator  is  a  sufficient  signature,  whether  he  Mark, 
can  write  or  not     Baker  v.  DeniTig,  8  A.  &  E.  94 ;  Wilson  v. 
Beddard,  12  Sim.  28 ;  In  bonis  Bryce,  2  Curt.  325 ;  In  bonis 
Amiss,  2  Rob.  116 ;  In  bonis  Douce^  2  Sw.  &  T.  593 ;  In  bonis 
Clarke,  1  Sw.  &  T.  22. 
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Chap.  IV.        A  stamped  name  is  sufficient    Jenkyna  v.  Oaisfordy  3  Sw.  & 

T.  93 ;  11  W.  R.  854. 

Assumed  Signature  in  an  assumed  name  is  sufficient.     Tn  bonis  Glover, 

°*"®'  6  N.  of  C.  553 ;  In  bonis  Ridding,  2  Rob.  339;  In  bonis  Clarke, 

I  Sw.  &  T.  22 ;  Jn  bonis  Daiice,  2  ib.  593. 

Seal  A  seal  is  not  sufficient.    Smith  v.  Evans,  1  Wils.  313;  Oray- 

son  V.  Atldnson,  2  Ves.  Sen.  459 ;  Ellis  v.  Sraith,  1  Ve«.  J.  13, 

15  ;  Wright  v.  Wakeford,  17  Ves.  459.     The  case  of  Lemayne  v. 

Stamley,  3  Lev.  1 ;  1  Freem.  538,  is  overruled. 

But  a  seal  with  the  testator's  initials,  and  acknowledged  as 

his  hand  and  seal,  is  sufficient.    In  bonis  Emerson,  9  L.  R  Ir. 

443. 
Dry  pen.  Passing  a  dry  pen  over  a  written  signature  is  not  enough. 

Casement  v.  Fulton,  5  Moo.  P.  C.  130 ;  Playne  v.  Scu^iven,  1  Rob. 

772 ;  see  Kevil  v.  Lynch,  I.  R.  9  Eq.  249. 
Signature  by        Another  person,  though  he  may  be  also  an  attesting  witness, 
**^^"  may  by  the  testator's  direction  sign  the  testator's  name,  or 

impress  a  stamp  with  the  testator's  name  engraved  on  it,  or 

sign  his  own  name  on  behalf  of  the   testator.      Jenkyns   v. 

Qaisford,  11  W.  R.  854 ;  3  Sw.  &  T.  93 ;  Clarke's  Case,  2  Curt, 

329 ;  In  bonis  Bailey,  1  Curt.  914 ;  Smith  v.  Harris,  1  Rob. 

262. 
Connection  of       The  sheets  of  which  a  will  consists  need  not  be  severally 
wST^        signed  by  the  testator  nor  be  connected  together,  but  they  must 

be  in  the  same  room  where  the  execution  took  place.     Oregory 

V.  Queens  Proctor,  4  N.  of  C.  620 ;  Marsh  v.  Marsh,  1  Sw.  &  T. 

528 ;  B(md  v.  Seawell,  3  Burr.  1773. 

But  the  signature  must 'be  physically  connected  with  the 

will.     In  bonis  Ilorsford,  8  P.  &  D.  211 ;  Jn  bonis  MKey,  I.  R 

II  Eq.  220. 

Position  of  By  the  Wills  Act  Amendment  Act,  1852  (15  &  16  Vict.  c.  24), 

Biguature.  gection  1,  it  is  provided  that  a  will  shall  be  valid  if  the  signature 
shall  be  so  placed  at  or  after  or  following  or  under  or  beside  or 
opposite  to  the  end  of  the  will,  that  it  shall  be  apparent  on  the 
face  of  the  will  that  the  testator  intended  to  give  eflTect  by  such 
his  signature  to  the  writing  signed  as  his  will  (a),  and  no  will 
shall  be  aflfected  by  the  circumstance  that  the  signature  shall 
not  follow,  or  be  immediately  after  the  foot,  or  end  of  the  will 
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or  by  the  circumstance  that  a  blank  space  shall  intervene  CUp^l9^ 
between  the  concluding  word  of  the  will  and  the  signature,  or 
by  the  circumstance  that  the  signature  shall  be  placed  among 
the  words  of  the  testimonium  clause,  or  of  the  clause  of  attesta- 
tion (6),  either  with  or  without  a  blank  space  intervening,  or 
shall  follow  (c)  or  be  after,  or  under,  or  beside  the  names  or  one 
of  the  names  of  the  subscribing  witnesses,  or  by  the  circum- 
stance that  the  signature  shall  be  on  a  side  or  page  or  other 
portion  of  the  paper  or  papers  containing  the  will  whereon  no 
clause,  or  paragraph,  or  disposing  part  of  the  will  shall  be 
written  (d)  above  the  signature,  or  by  the  circumstance  that 
there  shall  appear  to  be  sufficient  space  (e)  on  or  at  the  bottom 
of  the  preceding  side  or  page,  or  other  portion  of  the  same 
paper  on  which  the  will  is  written  to  contain  the  signature. 
In  bonis  Janes,  34  L.  J.  P.  41 ;  4  Sw.  &T,1;  In  bonis  Wil- 
Hams,  1  P.  &  D.  4 ;  in  bmis  Coombs,  1  P.  &  D.  302  (a) ;  In 
bonis  Walker,  2  Sw.  &  T.  354 ;  In  bonis  Casmore,  1  P.  &  D. 
653 ;  In  bonis  Peam,  1  P.  D.  70  (b) ;  In  bonis  Puddephatt, 

2  P.  &  D.  97 ;  In  bonis  Horsford,  3  P.  &  D.  211  (c) ;  In  bo^iis 
Wright,  34  L.  J.  P.  104  ;  4  Sw.  &  T.  36 ;  Hunt  v.  Hunt,  1  P. 
&  D.  209  ;  In  bonis  Archer,  2  P.  &  D.  252 ;  In  bonis  Wotton, 

3  P.  &  D.  159  {d) ;  In  bonis  Williams,  1  P.  &  D.  4  (e). 

The  same  section  enacts  that  no  signature  shall  be  operative  Words  ander 
to  give  effect  to  any  disposition  or  direction  which  is  under- 
neath or  which  follows  it,  nor  shall  it  give  effect  to  any  dis- 
position or  direction  inserted  after  the  signature  shall  be  made. 
See  In  bonis  Oreator,  2  Jur.  N.  S.  1172;  In  bonis  DaUow,  1 
P.  &  D.  189 ;  In  bonis  Ainsworth,  2  P.  &  D.  151 ;  In  bonis 
Dearie,  39  L.  T.  N.  S.  93 ;  In  bonis  Arthur,  2  P.  &  D.  273. 

If  the  signature  of  the  testator  intended  to  be  in  execution  of 
the  will  is  followed  by  words  intended  to  form  part  of  the  will, 
effect  may  be  given  to  the  part  of  the  will  preceding  the  signa- 
ture, if  that  part  in  effect  constitutes  the  whole  of  the  dis- 
positive portion  of  the  wilL    Keating  v.  Brooks,  2  Curt.  421 ; 

4  N.  of  C.  260;  In  bonis  Davis,  3  Curt  748;  In  bonis 
Cotton,  0  N.  of  C.  307  ;  1  Rob.  658 ;  see  In  bonis  Tapham,  7 
N.  of  C.  272 ;  2  Rob.  189 ;  Sweetland  v.  Sweetland,  4  Sw.  &  T. 
6  (in  which  case  the  question  was  whether  there  was  a  due 
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Chap.  IV.     execution  of  any  paxt  of  the  will) ;  In  bonis  Wray,  31  W.  R. 

476. 

Tho  same  rule  applies  if  the  words  following  the  signature 
contain  unimportant  bequests  or  appoint  executors  only.  In 
bonis  Standley,  7  N.  of  C.  69 ;  1  Rob.  755 ;  In  bonis  Amiss, 
7N.  ofC.  274;  2  Rob.  116. 
2.  Signature  In  the  second  place^  the  signature  shall  be  made  or  acknow- 
witneased.  ledged  by  the  testator  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time. 

The  signature  of  the  testator  must  be  written  or  acknow- 
ledged by   the    testator  in   the   presence  of   both   witnesses 
together,  before  either  of  them  attest  and  subscribe  the  will. 
In  bonis  Alien,  2  Curt.  331 ;  In  bonis  Olding,  ib.  865 ;  In 
bonis  Byrd,  3  ib.  117;  Moore  v.  King,  ib.  243;  Pennant  v. 
Kingscote,  ib,  643 ;  In  bonis  SuniTners,  2  Rob.  295  ;  Cooper  v. 
Bockett,  3  Curt.  648  ;  4  Moo.  P.  C.  419 ;  Hindmarsh  v.  Charl- 
ton,  1  Sw.  &  T.  433 ;  8  H.  L.  160. 
Will  not  void       The  Wills  Act  (1  Vict.  c.  26),  s.  14,  provides  that  if  any 
potency  of       person  who  shall  attest  the  execution  of  a  will  shall,  at  the  time 
witneas.  ^^  ^j^^  execution  thereof  or  at  any  time  afterwards,  be  incom- 

petent to  be  admitted  a  witness  to  prove  the  execution  thereof, 
such  will  shall  not,  on  that  account,  be  invalid. 

Section  15  enacts  in  effect  that  a  will  attested  by  a  beneficiary 
under  the  will  is  valid,  though  the  gift  to  the  attesting  witness 
is  void. 

Section  16  enacts  that,  in  case  by  any  will  any  real  or  per- 
sonal estate  shall  be  charged  with  any  debt  or  debs,  and  any 
creditor,  or  the  wife  or  husband  of  any  creditor,  whose  debt  is 
so  charged,  shall  attest  the  execution  of  such  will,  such  creditor, 
notwithstanding  such  charge,  shall  be  admitted  a  witness  to 
prove  the  execution  of  such  will,  or  to  prove  the  validity  or 
invalidity  thereof 

Section  17  enacts  that  no  person  shall,  on  account  of  his 

being  an  executor  of  a  will,  be  incompetent  to  be  admitted  a 

witness  to  prove  the  execution  of  such  will'or  a  witness  to  prove 

the  validity  or  invalidity  thereof. 

o.  Signature        Where  the  testator   writes   something  on  the  will  in  the 

presence  of      presence  of  the  witnesses  summoned  to  attest  the  will,  it  will 

wituenses. 
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be  presumed  that  he  wrote  his  signature,  though  the  witnesses     ^P-  ^' 
may  not  see  the  signature  and  may  not  know  that  the  document 
is  his  will     Smith  v.  Smith,  1  P.  &  D.  143. 

If  the  will  bears  a  proper  attestation  clause,  it  may  be  upheld, 
though  neitherof  the  attestingwitnesses  can  positively  say  that  the 
testator  signed  in  their  presence.   Wright  v.  Sanderson,  9  P.  D.  1 49. 

The  acknowledgment  may  be  by  gestures.     In  bonis  Davies  \i^^°^\ 
2  Eob.  337 ;  In  bonis  Owston,  10  W.  R  410.  rignataw "" 

Acknowledgment  by  a  third  person  in  the  hearing  of  the 
testator,  and  acquiesced  in  by  him,  is  an  acknowledgment  by  the 
testator.     In  bonis  Jones,  Dea.  &  Sw.  3 ;  In  bonis  Bosanquet, 

2  Rob.  577 ;  Faulds  v.  Jackson,  6  N.  of  C,  supp.  12 ;  Inglesant 
V.  Inglesant,  3  P.  &  D.  172 ;  In  bonis  Bishop,  30  W.  R  567. 

It  is  clear  that  if  the  will  is  acknowledged  to  be  the  testator's  ^*^  ^'    , 

.    knowledged; 

will,  and  the  witnesses  see  the  signature  of  the  testator,  that  is  sigaatnre  seen, 
sufficient.    In  bonis  Dinvuyi*e,  2  Rob.  641 ;  In  bonis  Philpot, 

3  N.  of  C.  2. 

There  is  no  sufficient  acknowledgment,  if  the  signature  of  Wfllacknow- 
the  testator  is  covered  up,  so  that  the  attesting  witnesses  do  not  turo  not  seen, 
see  it.     Hudson  v.  Parker,  1  Rob.  14 ;  In  bonis  Gun^tan ; 
Blake  V.  Blake,  7  P.  D.  102,  overruling  GtcilliTn  v.  Gwillirri,  8 
Sw.  &  T.  200 ;  29  L.  J.  Prob.  31 ;  Beckett  v.  Howe,  2  P.  &  D.  1. 

It  seems  there  may  be  a  sufficient  acknowledgment,  if  the 
testators  signature  might  have  been  seen  by  the  witnesses,  if 
they  had  looked,  though  they  may  swear  that  they  did  not  in 
fact  see  it.  In  bonis  Gunstan;  Blake  v.  Blake,  7  P.  D.  102; 
see  Kelly  v.  KecUinge,  L  R  5  Eq.  176;  Lloyd  v.  Roberts,  12 
Moo.  P.  C.  158;  Cooper  v.  Bockett,  4  Moo.  P.  C.  419  ;  Blake  v. 
Knight,  3  Curt-  547 ;  In  bonis  Hvxikvale,  1  P.  &  D.  375 ;  In 
bonis  Peam,  1  P.  D.  71. 

A  request  to  sign  a  paper  not  declared  to  be  a  will,  when  the  ^'^"f*^ 
witnesses  see  the  signature  of  testator,  though  it  is  not  acknow-  acknowledged, 
ledged  by  the  testator  as  his  signature,  is  sufficient.  Keigwin 
V.  Keigwin,  3  Curt.  607 ;  Gaze  v.  Gaze,  3  Curt.  451 ;  In  bonis 
Ashmore,  3  Curt  756;  In  bonis  Thomson,  4  N.  of  C.  643; 
Favlds  V.  Jackson,  6  N.  of  C.  suppl.  1 ;  Leech  v.  Bates,  6  N.  of 
C.  704 ;  Inglesant  v.  Inglesant,  3  P.  &  D.  172 ;  see,  however, 
In  bonis  Arthur,  2  P.  &  D.  273. 
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Chap.  IT. 

Signature  not 
seen ;  vrill  not 
acknowledged. 


8.  Signature 
by  witnesses. 


Witnesses 
need  not  sign 
in  each  other's 
presence. 


Presence  of 
the  tebtator. 


But  a  mere  request  to  witnesses  to  attest  an  instrument,  the 
nature  of  which  is  not  explained  to  them,  and  the  signature  to 
which  they  do  not  see,  is  not  sufficient.  In  bonis  Aahton,  5  N. 
of  C.  548;  In  bonis  Rawlins,  2  Curt.  326;  In  bonis  Hammond, 
3  Sw.  &  T.  90 ;  In  bonis  Harrison,  2  Curt.  863 ;  In  bonis 
Pearson,  33  L.  J.  P.  177 ;  lloit  v.  Oenge,  3  Curt  160 ;  4  Moo. 
P.  C.  265 ;  Hudson  v.  Parker,  1  Rob.  14 ;  In  bonis  Trinder, 
3  N.  of  C.  275 ;  Shaw  v.  Neville,  1  Jur.  N.  S.  408 ;  In  bonis 
Swinford,  1  P.  ife  D.  630 ;  Pearson  v.  Pearson,  2  P.  &  D.  451; 
Fisclier  v.  Popham,  3  P.  &  D.  246. 

When  the  testator's  will  is  signed  by  some  other  person  by 
his  direction,  the  signature  must  be  acknowledged  by  the 
testator  in  presence  of  two  witnesses ;  it  is  not  sufficient  that 
the  witnesses  see  the  signature  written  if  they  are  not  present 
when  the  testator  directs  the  signature  to  be  made,  and  the  will 
is  not  acknowledged  as  a  will.    Burke  v.  Moore  I.  R  9  Eq.  609. 

In  the  third  place,  such  witnesses  shall  attest  and  subscribe 
the  will  in  the  presence  of  the  testator,  but  no  form  of  attesta- 
tion is  necessary. 

The  witnesses  must  subscribe  in  the  presence  of  the  testator, 
but  they  need  not  subsciibe  in  the  presence  of  each  other. 
White  V.  BHtish  Museum,  6  Bing.  810 ;  Favlds  v.  Jackson,  6 
N.  of  C.  sup.  1 ;  In  bonis  Webb,  1  Jur.  N.  S.  1096 ;  2  ifc.,  309 ; 
Sullivan  v.  SuUivan,  3  L.  R  Ir.  299 ;  see  Casement  v.  Fulton, 

5  Moo.  P.  C.  14. 

The  witnesses  will  be  considered  to  have  subscribed  in  the 
presence  of  the  testator  if,  under  the  circumstances,  the  testator 
might  have  seen  them  if  he  had  chosen  to  look,  though  he  may 
not  have  seen  them.  Shires  v.  Olascock,  2  Salk.  688 ;  Davy  v. 
Smith,  3  Salk.  395 ;  Todd  v.  Win(^lsea,  M.  &  Malk.  12  ;  1  C. 

6  P.  488;  Casson  v.  Dade,  1  B.  C.  C.  99 ;  Doe  v.  Manifold,  1 
M.  &  S.  249  ;  Winchdsea  v.  Wa^ichope,  3  Russ.  441 ;  In  bonis 
Newman,  1  Curt.  914 ;  In  bonis  EUis,  2  i6.,  395;  Newton  v. 
Clarke,  2  ib.  320;  In  bonis  Cohnan,  3  t^.  118;  Tribe  v.  Tribe, 

7  N.  of  C.  132 ;  1  Rob.  775 ;  Norton  v.  Bazett,  Dea.  &  Sw.  269 ; 
2  Jur.  N.  S.  766;  3  Jur.  N,  S.  1084;  In  bonis  TrinmeU,  11 
Jur.  N.  S.  248 ;  In  bonis  Piercy,  1  Rob.  278 ;  Jenner  v.  F/inch, 
5  P.  D.  106. 
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The  signatures  of  the  witnesses  need  not  be  in  any  particular    C^P.  !▼• 
part  of  the  will,  if  it  appears  that  they  were  intended  to  attest  P(»ition  of 
the  operative  signature  of  the  testator.     In  bonis  Davis,  3  Curt.  ■'^''^***"*- 
748 ;  In  bonis  Chamney,  1  Rob.  757 ;  Roberts  v.  Phillips,  4 
K  &  B.  450;  In  bonis  Wilson,  1  P.  &  D.  269 ;  In  bonis  Pearse, 
1  P.  &  D.  382 ;  In  bonis  Braddock,  1  P.  D.  433. 

But  the  signatures,  if  not  on  the  same  paper  as  the  will,  SignaturoB 
must  be  on  a  paper  physically  connected  with  it.     In  bonis  nrcted  with' 
West,  12  W.  R.  89 ;  In  bonis  Saunders,  31  L.  J.  P.  53 ;  Cook  v.  "^ 
Lambert,  32  L.  J.  P.  93 ;  3  Sw.  &  T.  46 ;  In  bonis  Gattsden,  2 
Sw.  &  T.  362 ;  In  b(mis  M'Key  1.  R.  U  Eq.  220;  In  bonis 
Braddock,  1  P.  D.  433. 

Where  the  testator  signs  the  will,  and  the  witnesses  sign  a 
duplicate,  the  will  is  not  suflSciently  attested.  In  bonis  Hatton, 
6  P.  D.  204. 

The  witnesses  must  attest  the  signature,  which  is  intended  Witnesse* 
as  an  execution  of  the  will ;  and  where  there  are  several  signa-  operative 
tures,  the  attestation  of  any  but  that  intended  as  an  execution  *^8^*^*^ 
of  the  will  is  invalid  to  give  effect  to  the  will  or  any  part  of  it. 
In  bonis  MaHin,  6  N.  of  C.  694 ;  1  Rob.  712 ;  Ev.^en  v.  Franklin, 
Deane  7 ;  1  Jur.  N.  S,  1 220 ;  Sweetland  v.  Sweetland,  4  Sw.  & 
T.  6 ;  34  L.  J.  P.  42  ;  13  W.  R.  504;  Phipps  v.  Hale,  3  P.  &  D. 
166;  In  bonis  DUkes,  3  P.  &  D.  164. 

The  attesting  witnesses  must  subscribe  with  the  intention,  Intention  to 

.      .  atteit. 

that  the  subscriptions  made  should  be  a  complete  attestation  of 
the  will,  and  evidence  is  admissible  to  show  whether  such  was 
the  intention  or  not.  In  bonis  Wilson,  1  P.  &  D.  269 ;  In 
bonis  Sharman,  1  P.  &  D.  661 ;  Griffiths  v.  Griffiths,  2  P.  &  D. 
300 ;  In  bonis  Murphy,  I.  R.  8  Eq.  300. 

Adding  an  address  to,  or  correcting  a  signature  already  made, 
or  writing  a  Christian  name  when  the  witness  is  unable  to 
complete  his  signature,  is  insufficient.  In  bonis  Trevanion,  2 
Rob.  315  ;  14  Jur.  919;  Hindmarsh  v.  Charlton,  1  8w.  &  T. 
433 ;  8  H.  L.  160 ;  Jn  bonis  Haddock,  3  P.  &  D.  169 ;  MCon- 
viUe  v.  M'Creesh,  3  L.  R.  Ir.  73. 

So  a  witness  writing  the  name  of  a  second  witness  opposite 
the  mark  of  the  latter  cannot  be  said  to  subscribe.  In  bonis 
Eynon,  3  P.  &  D.  92. 
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Chap.  IV.        j^  signature  made  without  any  intention  of  attesting  will  be 
excluded  from  probate.    In  bonis  Sharman,  1  P.  &  D.  661 ;  In 
bonis  Murphy,  I.  R.  8  Eq.  300. 
Form  of  Witnesses  need  not  sign  by  name ;  initials,  or  a  description, 

or  a  mark,  are  sufficient.  In  bonis  Christian,  2  Rob.  110;  7 
N.  of  C.  265;  In  bonis  Martin,  6  N.  of  C.  694;  In  bonis 
Sperling,  3  Sw.  &  T.  272;  12  W.  R.  354;  In  bomis  Amiss,  2 
Rob.  116 ;  In  bonis  Ashmore,  3  Curt,  756. 

But  a  seal  is  insufficient.    In  bonis  Byrd,  3  Curt.  1 17. 

One  witness  cannot  sign  for  another.  In  bonis  White,  2  N. 
of  C.  461 ;  In  bonis  MidcUeton,  33  L.  J.  P.  16;  iZe  Duggins, 
39  L.  J.  P.  34. 

Nor  can  a  third  person  sign  for  a  witness.  In  bonis  Cope, 
2  Rob.  335 ;  Pryor  v.  Prytrr,  29  L.  J.  P.  114. 

But  a  witness  or  a  third  person  may  guide  the  hand  of  the 
second  witness,  or  may  subscribe  for  the  witness  if  the  witness 
holds  the  top  of  the  pen  while  the  signature  is  being  made. 
Haivison  v.  Elvin,  3  Q.  B.  117;  2  G.  &  D.  769 ;  In  bonis  Frith, 
4  Jur.  N.  S.  288 ;  27  L.  J.  P.  6 ;  In  bonis  Lewis,  31  L.  J.  P. 
153 ;  7  Jur.  N.  S.  688 ;  see  In  bonis  Kilcher,  6  N.  of  C.  15. 

The  papers  found  at  the  testator's  death  to  compose  his  will 
must,  in  the  absence  of  proof  to  the  contrary,  be  presumed  to 
be  the  will  executed  by  him.  Gregory  v.  Queen's  Proctor,  4  N. 
of  C.  620 ;  Marsh  v.  Marsh,  1  Sw.  &  T.  528 ;  Rees  v.  Bees,  3  P. 
&  D.  84. 
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ALTERATIONS,    INTERLINEATIONS,    AND   ERASURES. 
It  is  immaterial  that  the  will  contains  blank  spaces  or  even      Cli»p.  ▼. 


a  blank  page.     Carneby  v.  Gibbons,  1  Rob.  705  ;  In  bonis  Rice,  Blank  spacee. 
I.  R  5  Eq.  176 ;  In  bonis  Wotton,  3  R  &  D.  159. 

Oral  and  written  declarations  of  a  testator  made  before  or 
ader  the  execution  of  the  will  are  admisjsible  in  evidence  for 
the  purpose  of  showing  what  were  the  constituent  parts  of  the 
will  at  the  time  of  execution.     Govld  v.  Lakes,  6  P.  D.  1. 

Where    a  will    contains    obliterations,   additions,   or    other  Evidence 

when  altera* 

alterations,  evidence   must,  if  possible,  be   produced   to  show  tion»  made, 
when  they  were  made.     In  bonis  Hindmarch,  1  P.  &  D.  307 ; 
In  bonis  Daffy,  I.  R  5  Eq.  506 ;  Momx  v.  Moore,  I  R  6  Eq. 
166. 

For  this  purpose  declarations  of  the  testator  with  regard  to 
his  testamentary  intentions  made  before  the  date  of  the  will 
are  admissible.  Doe  v.  Palmer,  16  Q.  B.  747 ;  In  bonis  Sykes, 
3  R  &  D.  2G ;  Dench  v.  Dench,  2  R  D.  60. 

The  fact  that  a  date  earlier  than  the  date  of  the  will  is 
annexed  to  alterations  is  not  alone  sufficient  to  show  that 
they  were  made  before  execution.  In  bonis  Adamson,  3  R  & 
D.  253. 

Alterations  made  in  ink  before  execution  will  be  presumed  Preramptlon 

as  to  altera* 

to  be  final.     Gann  v.  Gregory,  3  D.  M.  &  G.  780 :  Ibbott  v.  Bell,  tioM. 
35  B.  395. 

Alterations  made  before  execution  in  pencil,  the  will  being  Deliberative 
written  in  ink,  are  primd  fade  deliberative,  and  the  original 
writing  will  have  effect.     Hawkes  v.  Hawkes,  1  Hagg.  322; 
Edvcard  v.  Astley,  ib.  490;  Raveriscroft  v.  Huniei\  2  ib,  68; 
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Chap.  y. 


Presumption 
aa  to  date  of 
alteration. 


WillBAot, 

8.21. 


Parkin  v.  Bainhi^idge,  3  Phillim.  321;  Lavender  v.  Adams, 

1  Add.  403;  Bateman  v.  ^Pennington  3  Moo.  P.  C.  223; 
Francis  v.  Groves,  5  H.  39;  In  bonis  Hall,  2  P.  &  D.  256; 
In  bonis  Adams,  ib,  367.  See  In  bonis  Bellamy,  14  W.  R. 
501. 

Alterations  and  additions  made  in  a  vfiM  complete  without 
tbem  must  be  presumed,  in  the  absence  of  evidence,  to  have 
been  made  after  the  execution  of  the  will  or  any  subsequent 
codicil.  Cooper  v.  Bockett,  4  K  of  C.  685;  4  Moo.  P.  C.  419; 
Si/ramons  v.  RudaU,  1  S.  N.  S.  115;  GreviUe  v.  Tylee,  7  Moo. 
P.  C.  320;  Oann  v.  Gregory,  3  D.  M.  &  G.  780;  Doe  v.  Palmer, 
16  Q.  B.  747;  Williams  v.  AsMon,  1  J.  &  H.  115;  Christmas  v. 
Whinyates,  3  Sw.  &  T.  81 ;  In  bonis  Sykes,  3  P.  &  D.  26. 

Alterations  and  additions  made  in  a  will  which  would  be 
incomplete  without  them,  must  be  presumed  to  have  been 
made  before  execution.  In  bonis  Cadge,  1  P.  &  D.  543; 
Birch  V.  Birch,  1  Rob.  675 ;  6  N.  of  C.  581 ;  In  bonis  Swi/nden, 

2  Rob.  192;  O^^etriUe  v.  Tylee,  7  Moo.  P.  C.  320;  In  bonis  Birt, 
2  P.  &  D.  214;  In  bonis  Adams,  ib,  367;  In  bonis  King,  23 
W.  R.  552.    See,  however,  In  bonis  White,  30  L.  J.  P.  55. 

The  Wills  Act  (1  Vict  c.  26),  s.  21,  enacts  that  no  oblitera- 
tion, interlineation,  or  other  alteration  made  in  any  will  after 
the  execution  thereof  shall  be  valid  or  have  any  effect,  except 
so  far  as  the  words  or  effect  of  the  will  before  su^h  alteration 
shall  not  be  apparent,  unless  such  alteration  shall  be  executed 
in  like  manner  as  hereinbefore  is  required  for  the  execution  of 
the  will;  but  the  will,  with  such  alteration  as  part  thereof,  shall 
be  deemed  to  be  duly  executed  if  the  signature  of  the  testator 
and  the  subscription  of  the  witnesses  be  made  in  the  margin,  or 
on  some  other  part  of  the  will  opposite  or  near  to  such  altera- 
tion, or  at  the  foot  or  end  of  or  opposite  to  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end  or  some 
other  part  of  the  will. 

An  alteration  opposite  which  the  testator  and  two  witnesses 
have  set  their  initials  in  the  margin  is  sufficiently  executed 
under  this  section.  In  bonis  Blewitt,  49  L.  J.  P.  31 ;  5  P.  D. 
116;  see,  too,  In  bonis  Treeby,  3  P.  &  D.  242;  In  bonis  Sheam, 
50  L.  J.  P.  15. 


OBLITERATION.  3 1 

A  sentence  commenced  on  the  second  page  and  carried  over     ^^P-  ^- 
to  the  third  was  admitted  to  probate,  though  the  testator  and 
witnesses    had    initialed    only    the    second    page.      In    bonis 
Wilkinson,  6  P.  D.  100. 

Where    the    original    is    completely    obliterated     and    not  Obliteration 

complete. 

ascertainable,  the  will  must  be  considered  blank,  so  far  as  the 
obliteration,  interlineation  or  other  alteration  is  concerned.  In 
bonis  Ibbetsony  2  Curt.  337;  TownLey  v.  WcUson,  6  Curt.  761; 
In  bonis  James,  1  Sw.  &  T.  238. 

The  Court  will  only  endeavour  to  discover  the  original  by 
the  use  of  glasses  or  similar  means,  and  not  by  the  use  of 
chemicals,  or  removal  of  any  substance  from  the  will.  In  bonis 
Beavan,  2  Curt.  369;  In  bonis  Horsford,  3  P.  &  D.  211;  /n  re 
Nelson,  I.  R.  6.  Eq.  569.  See  Lushington  v.  Onslow,  6  N.  of 
C.  183. 

It  appears  to  be  clear  than  no  external  evidence  would  be 
admitted  to  show  what  the  original  words  were,  except  in  a 
case  of  dependent  relative  revocation  (see  post,  p.  35).  In  bonis 
Harsford,  3  P.  &  D.  211;  In  re  Nelson,  I.  R  6  Eq.  569.  See 
Townley  v.  Watson,  3  Curt.  761. 

The  decision  of  the  Probate  Division  upon  a  question  of 
interlineation  will  be  adopted  upon  a  question  relating  to  a 
devi.se  of  realty  under  the  same  will.  In  re  CriUtenden; 
Davey  v.  LansdeU,  30  W.  R.  57. 
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Chap.  VL 

Will  to  be 
revoked  by 
mArriaige. 


Will  under 
power. 


Section  18  of  the  Wills  Act  enacts  that  every  will  made  by 
a  man  or  woman  shall  be  revoked  by  his  or  her  marriage 
(except  a  will  made  in  exercise  of  a  power  of  appointment 
when  the  real  or  personal  estate  thereby  appointed  would  not 
in  default  of  such  appointment  pass  to  his  or  her  heir,  customary 
heir,  executor,  or  administrator,  or  the  person  entitled  as  his  or 
her  next  of  kin,  under  the  Statute  of  Distributions). 

A  will,  though  made  in  contemplation  of  marriage,  is  revoked 
by  marriage.  In  bonis  Cadywold,  1  Sw.  &  T.  34;  Marston  v. 
Doe  d.  F0X9  8  A.  &  E.  14;  Israel  v.  Rodon,  2  Moo.  P.  C.  51. 

A  will  made  in  exercise  of  a  power  is  not  revoked  by  marriage 
where  the  heir,  executor,  or  administrator,  or  statutory  next  of 
kin,  would  not  in  all  events  take  in  default  of  appointment. 
In  bonis  Fenwicl%  1  P.  &  D.  319;  /ti  bonis  Worthington,  20 
W.  R  260. 

Nor  is  such  a  will  revoked  by  marriage  if  the  persons 
taking  in  default  of  appointment,  though  they  may  in  fact 
be  the  heirs  or  statutory  next  of  kin  of  the  donee  of  the 
power,  do  not  take  in  that  capacity  under  the  instrument 
creating  the  power. 

Thus  the  will  is  not  revoked  if  the  gift  in  default  of  appoint- 
ment is  to  children  of  the  testator,  or  to  next  of  kin  simply 
instead  of  statutory  next  of  kin.  In  bonis  Fitzroy,  1  Sw.  &  T. 
133;  In  bonis  McVicar,  1  P.  &  D.  671. 

Where  the  limitation  of  real  estate  in  default  of  appointment 
is  to  the  donee,  her  heirs  or  assigns,  the  will  is  revoked  by 
marriage.     Vaughan  v.  Vander&tegen,  2  Dr.  165^  168. 
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By  the  Wills  Act  (1  Vict.  c.  26),  s.  19,  it  is  enacted  that  no    <n^»P.  VI. 
will  shall  be  revoked  by  any  presunaption  of  an  intention  on  the  No  will  to  be 
ground  of  an  alteration  of  circumstances.  rr^umption. 

Section  20  enacts  that  *'no  will  or  codicil,  or  any  part  thereof,  No  wUl  to  be 
shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another  will  or  by  another 
codicil  executed  in  manner  hereinbefore  required,  or  by  some  ^iy  d^iw.' 
writing  declaring  an  intention  to  revoke  the  same,  and  executed  '*^°- 
in  the  manner  in  which  a  will  is  hereinbefore  required  to  be 
executed,  or  by  the  burning,  tearing,  or  otherwise  destroying 
the  same  by  the  testator,  or  by  some  person  in  his  prcneuce, 
and   by    his  direction,   with   the    intention   of    revoking   the 
same." 

A  statement  in  the  attestation  clause  of  a  codicil  that  a 
previous  codicil  is  revoked  does  not  revoke  the  codicil.  In 
bofiis  Atkinson,  8  P.  D.  165. 

Revocation   while   the  testator   is   of  unsound   mind  is  in-  RevocAtion 

J*  1       1  1      1  n     7  while  insane 

effectual,  though    he    may  subsequently   recover,      BorUcse   v.  invalid. 
Borlaae,  4  N.  of  C.  106;  Brant  v.  Brwnt,  3  P.  &  D.  37. 

A  will  left  in  the  possession  of  a  testator  who  subsequently 
becomes  insane,  and  revoked  by  him,  must  be  shown  to  have 
been  revoked  while  he  was  of  sound  mind.  Harris  v.  Bei^xiU, 
1  Sw.  &  T.  153;  Sprigge  v.  Sprigge,  1  P.  &  D.  608. 

Revocation  is  in  all  cases  a  question  of  intention,  and  if  the  Act  of  dea- 
act  done,  though  in  itself  sufficient  to  revoke  a  testamentary  done  animo 
instrument,  can  be  shown  to  have  been  done  for  a  purpose  other  ^^^^*^^^^^* 
than  revocation,  it  will  not  revoke  the  instrument. 

Thus  destruction  of  a  will  on  the  erroneous  supposition  that 
it  is  invalid  (ti),  or  that  it  has  been  revoked  or  become 
useless  (6),  or  that  another  instrument  is  valid  (c),  will  not 
effect  a  revocation.  Giles  v.  Warren,  2  P.  &  D.  401  (a);  Scott 
V.  ScoU,  1  Sw.  &  T.  258;  Clarkson  v.  Clarkson,  2  Sw.  &  T.  497; 
31  L.  J.  P.  143;  In  bonis  Middleton,  3  Sw.  &  T.  ^83;  10 
Jur.  N.  S.  1109  (6);  Hyde  v.  Hyde,  1  Eq.  Ab.  409;  Onions  v. 
Tyrer,  1  P.  Wms.  345;  Perrott  v.  Perrott,  14  East.  423; 
Dancer  v.  Crabb,  3  P.  &  D.  98  (c). 

Some  of  the  cases  above  cited  have  been  called  cases  of 
dependent  relative  revocation.  They  are  really  cases  in  which 
there  was  no  animus  revocandi  whatever.     The  instruments 
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Chap.  VI.     were  destroyed,  not  with  a  view  to  revoke  them,  but  because 
the  testator  thought  they  had  been  revoked. 

In  the  same  way  the  destruction  of  a  codicil  which  has 
revived  a  revoked  will,  will  not  revoke  the  will  if  it  appears 
that  the  codicil  was  destroyed  on  the  supposition  that  the  will 
would  still  stand.     JciTnea  v.  ShHmpton,  1  P.  D.  431. 

So,  too,  an  act  of  destruction  done  merely  for  the  purpose  of 
making  a  fair  copy  of  the  will,  or  to  improve  the  handwriting, 
has  no  revocatory  effect.     In  bonis  Kennett,  2  N.  R  461 ;  In 
bonis  Applebee,  1  Hag.  144;  In  bonis  Tozer,  2  N.  of  C.  11. 
Dependent  A  revocation  made  with  a  view  of  making  or  reviving  some 

revocation.  other  disposition  will  only  take  effect  if  such  other  disposition 
is  effectually  made  or  revived.  Onions  v.  Tyrer,  1  P.  Wms. 
345;  2  Vern.  742;  Prec.  Ch.  459;  1  Eq.  Ab.  408;  Ex  parte 
Ilchester,  7  Ves.  348, 372 ;  Lord  Thynne  v.  Stanhope,  1  Add.  52. 

But  to  bring  the  case  within  this  doctrine  it  must  appear 
that  the  testator  considered  the  substitution  of  some  valid 
disposition  as  part  of  the  act  of  revocation  at  the  time  when 
the  act  was  done. 

The  mere  revocation  of  a  will,  followed  by  a  subsequent 
ineffectual  disposition,  will  not  set  up  the  original  will  if  the 
two  acts  ar6  not  so  connected,  that  it  can  be  said  the  substitution 
of  an  effectual  disposition  was  the  condition  of  the  revocation 
of  the  original  will.  In  bonis  Mitcheson,  32  L.  J.  P.  202 ;  In 
bonis  Weston,  1  P.  &  D.  633  ;  In  bonis  Gentry,  3  P.  &  D.  80. 

The  point  in  these  cases  is  not,  that  a  revoked  will  is  set  up 
again,  if  a  subsequent  disposition  is  ineffectual,  but  that  the 
original  will  is  not  itself  intended  to  be  revoked,  unless  or  until 
an  effectual  disposition  of  the  property  is  made.  See  Powell  v. 
Pmvell,  1  P.  &  D.  209 ;  In  bonis  Weston,  1  P.  &  D.  633  ; 
Eckersley  v.  Piatt,  1  P.  &  D.  281. 

In  cases  of  revocation  the   intention  of  the   testator   may 

always  be  proved  by  evidence. 

WiU  revoked       Thus,  if  a  will  is  shown  to  have  been  cancelled  for  the  purpose 

tomake fresh  ^j  making  a  fresh  will,  the  original  will  is  not  revoked  if  no 

fresh  will  is  made.    In  bonis  De  Bode,  5  N.  of  C.  189;  In  bonis 

Eeles,  2  Sw.  &  T.  600. 

Nor,  under  similar  circumstances,  is  the  old  will  revoked  if 
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the  fresh  will,  though  made,  is  not  effectual.     Hytie  v.  Mason,     Chap.  VI. 
Vin.  Abr.  Devise,  R.  2,  pi.  17 ;  Com.  451 ;  1  Lee,  423,  note  (a); 
Dancer  v.  Crabh,  3  Pr  &  D.  98. 

Similarly,  a  will  cancelled  in  order  to  set  up  a  prior  will,  To  set  up 
which  cannot  be  so  set  up,  is  not  thereby  revoked.     Pawell  v. 
Powell,  1  P.  &  D.  209 ;  see  Dickinson  v.  SuKitman,  4  Sw.  &  T. 
205 ;  Eckersley  v.  PlaU,  1  P.  &  D.  281 ;  In  bonis  Weston,  1  P. 
&  D.  633. 

Perhaps  where  a  will  is  cancelled  upon  the  execution  of 
another  invalid  instrument,  which  differs  from  the  cancelled 
will  only  in  matters  of  detail,  such  as  the  persons  appointed 
trustees,  the  fact  that  the  dispositions  in  the  two  documents 
are  the  same  would,  even  in  the  absence  of  express  evidence  of 
in^ntion,  be  sufficient  to  show  that  the  prior  will  was  only 
intended  to  be  revoked  if  the  second  instrument  was  effectual. 
See  Onions  v.  Tyrer,  1  P.  Wms.  345  ;  Short  v.  Smith,  4  East. 
419  ;  In  bonis  Middleton,  3  Sw.  &  T.  583. 

Upon  the  same  principle,  when  the  amount  of  a  bequest  is  Obliteration 
obliterated  after  the  execution  of  the  will,  and  a  different,  even  legacy. 
though  it  may  be  a  smaller,  amount  is  written  over  or  inter- 
lineated,  the  substituted  bequest,  being  incapable  of  taking 
effect,  the  original  bequest  remains,  the  inference  being  that  it 
was  the  testator's  intention  to  revoke  the  original  bequest  only 
if  the  substituted  bequest  was  effectually  made.  Brooke  v. 
Kent,  3  Moo.  P.  C.  334,  overruling  In  bonis  Brooke,  2  Curt* 
343;  Soar  v.  Dolman,  3  Curt.  121,  overruling  S.  C.  in  nam.  In 
bonis  Rippin,  2  Curt  332;  In  bonis  Hm^sford,  3  P.  &  D.  211 ; 
In  re  Nelson,  I.  R.  6  Eq.  569 ;  Sturton  v.  Whellock,  31  W.  R. 
382 ;  see  Kirke  v.  Kirke,  4  Russ.  435  ;  Locke  v.  James,  11  M. 
&  W.  901 ;  M  in^on  v.  Pratt,  2  B.  i&  B.  650.  The  case  of  In 
bonis  Livock,  1  Curt.  906,  is  overruled. 

In  such  a  case  evidence  is  admissible  to  show  what  the 
original  legacy  was,  and  if  necessary  the  Court  will  employ 
chemical  means  to  ascertain  it.  In  bonis  Horsford,  supra — 
see  aTite^  p.  31. 

If  there  is  an  erasure  simply,  without  any  substitution  or  Erasure 
interlineation,  the  doctrine  does  not  apply,  even  though  the  interlineation, 
erasure  may  be  of  part  of  a  legacy — as,  for  instance,  where 
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Chap.  VI. 


Erasure  of 
name  of 
executor. 


Erature  of 
name  of 
legatee. 


Diiitinction 
between  casea 
of  probate 
and  cases  of 
oonstmction. 


a  legacy  of  one  hundred  and  fifty  pounds  is  given,  and  the 
words  "  and  fifty  "  are  erased.  In  bonis  Ibbetaon,  2  Curt.  337 ; 
In  bonis  Horsford,  3  P.  &  D.  211;  In  re  Nelson,  I.  R  6 
Eq.  569. 

The  distinction  between  a  case  where  the  words  "one 
hundred  and  fifty "  are  obliterated  and  the  word  "  fifty "  is 
written  over  them,  and  a  case  where  the  words  "  one  hundred 
and  "  are  obliterated,  leaving  the  word  "  fifty  "  is  somewhat  thin. 

Upon  similar  principles,  when  the  name  of  an  executor  has 
been  obliterated  and  another  executor  substituted  after  the 
execution  of  the  will,  the  name  of  the  original  executor  will  be 
restored,  if  it  can  be  shown  by  external  evidence  what  the 
name  was.  The  presumption  that  the  testator  intended  to 
appoint  some  executor  or  other  is  a  strong  one.  In  bonis  Parr, 
29  L.  J.  P.  70 ;  6  Jur.  N.  S.  56 ;  In  bonis  Harris,  1  Sw.  &  T. 
536 ;  29  L.  J.  P.  79. 

It  is  clear  that,  where  the  name  of  a  legatee  is  obliterated, 
and  that  of  another  legatee  substituted  after  execution,  and 
there  is  no  further  evidence  of  intention,  no  case  of  dependent 
relative  revocation  arises.  Under  such  circumstances,  however, 
a  case  of  dependent  relative  revocation  may  be  raised  by  proper 
evidence. 

Thus,  if  it  appears  from  external  evidence  that  a  gift  has 
been  made  to  a  person  only  on  the  supposition  by  the  testator 
that  another  person  was  incapable  of  taking,  and  after  the 
execution  of  the  will  the  name  of  the  first  person  has  been 
obliterated  and  the  name  of  the  second  substituted,  the  original 
legatee  takes  on  the  ground  that  he  was  intended  to  take  in  the 
event  of  the  substituted  legatee  being  incapable  of  taking.  In 
bonis  McCabe,  3  P.  &  D.  94. 

The  cases  on  the  doctrine  of  dependent  relative  revocation  so 
far  discussed  have  been  cases  in  the  Probate  Court,  where 
evidence  of  testamentary  intention  is  always  admissible. 

Precisely  the  same  doctrine  applies  in  a  Court  of  Construc- 
tion, the  only  difiference  being  that  the  intention  to  revoke  a 
fonner  gift  only  if  a  subsequent  gift  is  effectually  made  must 
appear  on  the  face  of  the  instrument.  No  external  evidence  to 
prove  the  dependency  of  the  two  gifts  is  admissible. 
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Thus,  if  a  legacy  is  given  by  will  to  A,  and  by  a  codicil  the  ^*P-  ▼!• 
legacy  to  A  is  revoked,  and  the  same  legacy  is  given  to  B,  who 
predeceases  the  testator,  or  for  other  reasons  is  incapable  of 
taking,  the  legacy  to  A  is  nevertheless  revoked.  There  is  in 
such  a  case  nothing  to  show  that  the  legacy  to  A  was  only  to  be 
revoked  if  the  legacy  to  B  was  eflfectually  made,  or  in  other 
words,  no  case  of  dependent  relative  revocation  is  made  out. 
French! 8  Case,  RoUe's  Ab.  Devise,  O.  4;  Tupper  v.  Tupper,  1  K. 
&  J.  665 ;  NevUl  v.  Boddam,  25  B.  554  ;  Quinn  v.  Butler,  6 
Eq.  225 ;  Baker  v.  Stcyry,  23  W.  R  147. 

It  has  been  said  that  the  doctrine  of  dependent  relative  Incap^ity  of 
revocation  has   no  application,  where   the   second  disposition 
fails  not  from  the  infirmity  of  the  instrument,  but  from  the 
incapacity  of  the  devisee.     1  Jarm.  156,  3rd  ed.;  Wms.  Exors. 
153. 

But  this  is  a  mere  distinction  of  fact  and  not  of  principle.  It 
may  even  be  doubted  whether  it  reconciles  the  cases  in  fact. 
See  Quinn  v.  Butler,  6  Eq.  225.  The  true  theory  seems  to  be, 
that  the  doctrine  of  dependent  relative  revocation  applies  equally 
where  the  second  legatee  is  incapacitated  from  taking,  provided 
the  case  can  be  brought  within  the  doctrine,  or  in  other  words, 
provided  it  can  be  shown  that  the  original  legacy  was  intended 
to  be  revoked  only  in  the  event  of  the  second  taking  efiFect. 
The  mere  fact  that  a  legacy  is  revoked  and  a  different  legacy  to 
a  different  legatee  substituted,  affords  no  argument  either  in  the 
Court  of  Probate  or  in  a  Court  of  Construction  that  the  capacity 
of  the  second  legatee  to  take  was  the  condition  of  the  revocation 
of  the  earlier  legacy. 

A  subsequent  will  is  no  revocation  of  a  former  one  if  the  Subgequent 
contents  of  the  later  will  are  unknown,  or  if,  though  it  is  known  unknown, 
that  the  later  will  differed  from  the  former  one,  it  is  unknown 
in  what  respects  it  differed.     Hitchins  v.  Basset,  3  Mod.  204; 
2  Salk.  592;  Show.  P.  C.  146 ;  DickiTison  v.  Stidolph,  11  C.  B. 
N.  a  341,  357 ;  HeUier  v.  Hellier,  9  P.  D.  237. 

Where  there  are  several  testamentary/  instruments  which  are  Several  testa- 
not  inconsistent,  they  will  together  be  considered  the  will  of  the  rt^mentsT 
testator  so  far  as  they  are  not  inconsistent.     In  bonis  Budd,  3 
Sw.  &  T.  196 ;  Berks  v.  J«'jfcs,  4  Sw.  &  T.  23 ;  Lemage  v.  Good- 
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Chap.  TL 


Inoonsisteiit 
inatmmenta. 


Last  wilL 


ClaoFe  of 
revocatiom 


ban,  1  p.  &  D.  57 ;  Tn  bonis  Fenwick,  ib.  319 ;  In  bonis 
OriffiOi,  2  ib.  457;  In  bonis  Patchdl,  8  ib.  153;  In  bonis 
HaHley,  50  L.  J.  P.  1. 

The  fact  that  both  instruments  appoint  a  person  sole  executor 
will  not  cause  the  later  instrument  to  revoke  the  former.  In 
bonis  Leese,  2  Sw.  &  T.  442 ;  In  bonis  Oraham,  3  i6.  69 ; 
Geaves  v.  Price,  3  ib.  71. 

Where  a  subsequent  will  disposes  or  shows  an  intention  of 
disposing  of  all  the  testator's  property,  it  will  be  held  to  have 
revoked  a  prior  will  in  toto,  whether  the  dispositions  contained 
in  the  subsequent  will  are  diflFerent  from  the  earlier  dispositions 
or  not  Henfrey  v.  Henfrey,  2  Curt.  468 ;  4  Moo.  P.  C.  29 ; 
Peiiper  v.  Pepper,  I.  R.  5  Eq.  85 ;  Plenty  v.  West,  2  Phillim. 
264 ;  Cottrdl  v.  CottreU,  2  P.  &  D.  397-;  Dempsey  v.  Lawson, 

2  P.  D.  98 ;  O'Leary  v.  Douglass,  3  L.  R.  Ir.  323 ;  In  re  M'Far- 
lane,  13  L.  R.  Ir.  264. 

Where  there  are  two  testamentary  instruments,  and  from  the 
nature  of  the  documents  and  the  surrounding  circumstances  it 
is  doubtful  whether  the  later  was  intended  to  be  in  substitution 
for  the  earlier  one,  evidence  is  admissible  to  show  the  intention. 
Jenner  v.  Ffinch,  49  L.  J.  Ch.  25  ;  5  P.  D.  106. 

The  description  of  a  testamentary  document  as  the  last  will 
of  the  testator  will  not  alone-  have  the  effect  of  revoking  prior 
testamentary  papers.  Cutto  v.  Gilbert,  9  Moo.  P.  C.  131 ;  Stod- 
dart  v.  Grant,  1  Macq.  171 ;  Lemage  v.  Goodban,  1  P.  &  D.  57; 
Leslie  v.  Leslie,  I.  R.  6  Eq.  332 ;  Freeman  v.  Freeman,  Kay, 
479;  5D.M.&G.704;  InbonisDelaSaussaye,ST?.&  D.i!2; 
In  re  O'Connor,  13  L.  R.  Jr.  406. 

A  will  containing  a  clause  revoking  all  former  wills  revokes  a 
will  made  in  execution  of  a  power.  Sotheran  v.  Dening,  20 
Ch.  D.  99 ;  see  In  bonis  Tenney,  45  L.  T.  78. 

But  in  several  cases  where  a  will  was  made  in  exercise  of  a 
power,  a  second  will  made  in  exercise  of  another  power  and 
containing  a  general  clause  of  revocation,  has  been  held  not  to 
revoke  the  first  will.  In  bonis  Meredith,  29  L  J.  P.  155  ;  In 
bonis  Men^t,  1  Sw.  &  T.  112 ;  7  W.  R  543  ;  In  bonis  Joys, 
30  L.  J.  P.  169 ;  4  Sw.  &  T.  214 ;  see  Richardson  v.  Barry, 

3  Hag.  249. 
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A  will  under  a  power  is  revoked  if  a  subsequent  will  contains     Chap.  VI. 
an  express  reference  to  the  power,  or  disposes  of  the  property 
subject  to  the  power,  though  it  may  not  dispose  of  all  of  it. 
Ricliardson  v.  Barry,  3  Hag.  249 ;  In  bonis  Eustace,  3  P.  &  D. 
183 ;  Ham>ey  v.  Earvey,  23  W.  R  478. 

A  codicil  reviving  a  revoked  will  thereby  revokes  a  will  inter-  Codicil 
mediate  in  date  between  the  first  revoked  will  and  the  codicil,  evoked  wUL 
and  inconsistent  with  the  first  will.     Lord  Walpole  v.  Orford, 
3  Ves.  402 ;  In  bonis  Reynolds,  3  P.  i&  D.  35. 

Where  will  A  is  revoked  by  will  B  and  destroyed,  and  there  CmlicU 
is  a  codicil,  pui-porting  to  revive  will  A  but  ineffectual  to  do  so,  troyed  wiu. 
because  will  A  is  not  in  existence,  the  question  arises,  whether 
will  B  is  revoked. 

The  cases  on  this  subject  are  complicated.  The  rule  appears 
to  be,  that  if  there  are  no  dispositions  in  the  codicil  inconsistent 
with  will  B,  the  mere  fact,  that  the  codicil  is  described  as  a 
codicil  to  will  A,  does  not  revoke  will  B.  Rogers  v.  Ooodenongh, 
2  Sw.  &  T.  342. 

On  the  other  hand,  if  the  codicil  contains  dispositions  incon- 
sistent with  will  B,  or  expressly  confirms  will  A,  it  seems  will  B 
is  revoked  and  the  codicil  alone  is  admissible  to  probate.  Hale 
V.  TokeUyve,  2  Rob.  318 ;  Newton  v.  Newton,  12  Ir.  Ch.  118. 

The  destruction  or  cancellation  of  a  will  whereby  it  is  revoked  Revocation  of 
will  not  revoke  a  codicil.     In  bonis  Dviton,  3  Sw.  &  T.  66 ;  ^^^*-*"' 
In  bonis  EUice,  12  W.  R.  353 ;  In  bonis  Halliwell,  4  N.  of  C. 
400 ;  In  bonis  CouUhard,  11  Jur.  N.  S.  184 ;  Tagart  v.  Hooper, 

1  Curt  289 ;  Black  v.  Jobling,  1  P.  &  D.  685 ;  In  bonis  Savage, 

2  i6.  78 ;  In  bonis  Turner,  ib.  403. 

But  if  will  and  codicil  are  on  the  same  piece  of  paper,  cutting 
off  the  signature  to  the  will  will  revoke  the  codicil,  if  the  inten- 
tion was  to  revoke  both.     In  bonis  Bleckley,  8  P.  D.  169. 

Where  a  will  is  revoked  by  a  subsequent  codicil,  it  would  be  Eflfect  of 
a  question  of  construction,  whether  intermediate  codicils  are^j^J^  "[y 

also  revoked.  on  earlier 

,       codicils. 

If  the  revoking  codicil  refers  to  the  will  by  dat«,  or  distin- 
guishes between  the  will  and  subsequent  codicils,  the  latter  are 
not  revoked.  Farrer  v.  St,  Catherine's  Coll.,  16  Eq.  19;  see 
Bunny  v.  Bunny,  3  B.  109 ;  PraU  v.  Pratt,  14  Sim.  129. 
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Chap.  VI.         The  re-execution  of  a  will,  containing  a  clause  revoking  all 
Re-execQtion    former  testamentary  instruments,  will   not   revoke  a  codicil 

taining^daiwe  ^  ^^  ^^^'  **  ®'°y  ^-^  ^  ^^  object  of  the  ro-executiou 
of  revocAtioxL  appears  to  have  been  to  give  effect  to  alterations  in  the 
will,  or  if  there  is  evidence  to  show  that  revocation  of  the 
codicil  was  not  intended.  Wade  v.  Nazer,  1  Rob.  627 ;  Upfill 
v.  Marnhall,  8  Curt  636 ;  In  bonis  Rawlins,  48  L.  J.  P.  64 ; 
28  W.  R.  139. 
Ck)dic«l  con-         j^  codicil  making  an  alteration  in  a  will,  referred  to  as  a  will 

firming  wilL  . 

of  a  particular  date,  and  confirming  that  will,  does  not  revoke 

intermediate  codicils.     Smith  v.  Cunningham,  1  Add.  448  ; 

Croshie  v.  Macdovxd'y  4  Ves.  610 ;   In  bonis  De  la  Savssaye, 

3  P.  &  D.  42 ;  Green  v.  Tinbe,  9  Ch.  D.  231. 

A  codicil  confi  lining  the  will  except  as  altered  by  an  earlier 

codicil  referred  to  by  its  date  does  not  revoke  an  intermediate 

codicil  by  which  alterations  have  been  made  in  the  will.    FoUett 

V.  Pettnian,  23  Ch.  D.  337 ;  In  re  Vyvyan  ;  Whitfield  v.  Vyvyan, 

W.  N.  1883,  47. 
Testamentary       A  letter,  duly  signed  and  attested,  requesting  a  third  person 

to  destroy  the  testator's  will,  is  sufficient  to  revoke  it    In  bonis 

Duran^,  2  P.  &  D.  406. 
Revocation  by      Where  a  testator  intends  to  revoke  his  will  by  the  perform- 
Boocessiono     ^^^^  ^£  ^  succession  of  acts,  some  only  of  which  he  actually 

performs,  the  will  is  not  revoked,  though  the  acts  performed 
might  alone  be  sufficient  to  revoke  it  if  the  testator  intended  to 
do  no  more.  Doe  v.  Perkes,  3  B.  &  A.  489 ;  In  bonis  Colberg, 
2  Curt.  832 ;  Elms  v.  Elms,  1  Sw.  &  T.  155.  See,  too,  Winson 
V.  Pratt,  2  B.  &  B.  650;  Locke  v.  James,  11  M.  &  W.  901 ; 
Kirke  v.  Kirke,  4  Russ.  435  ;  Doe  v.  HanHs,  6  A.  &  E.  209  ;  2 
N.  &  P.  615. 
^^^  ^"*!  But  though  a  testator  may  have  done  everything  which  he 

must  D6  tuOM  ^ 

named  in  considered  necessary  to  revoke  his  will,  the  will  is  not  revoked 
if  he  has  not  adopted  one  or  other  of  the  modes  of  revocation 
pointed  out  in  section  20.     (See  ante,  p.  33.) 

Thus,  writing  across  a  will  that  it  is  revoked,  and  throwing  it 
into  the  waste  paper  basket,  will  not  revoke  the  will  if  it  is  in 
fact  preserved.  Cheese  v.  Lovejoy,  2  P.  D.  251.  See  Andrew  v. 
Motley,  12  C.  B.  N.  S.  514. 
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The  revocatory  acts,  if  done  by  a  third  person  by  the  testator's     ^*P-  ^ 


direction,  must  also  be  done  in  his  presence.  Revocation  by 

Thus,  a  will  burnt  by  the  testator's  order  but  not  in   his  *       P«™>ii. 
presence  is  not  revoked.     Tn  bonis  Dadds,  Dea.  &  Sw,  290. 

Striking  through  the  will  or  the  signature  of  the  testator  with  Striking 
a  pen  is  not  sufficient  to  revoke  his  will.     Stephens  v.  Taprell,  d^^tare. 
2  Curt.  458 ;  In  bonis  Rose,  4  N.  of  C.  101 ;  Benson  v.  Ben- 
son, 2  Y,&l  D.  172  ;  lie  Brewster,  6  Jur.  N.  S.  56. 

A  will  found  in  the  possession  of  the  testator  with  the  signa-  Tearing  off 
ture  cut  off  will,  in  tlie  absence  of  evidence  to  the  contrary,  be  "^''*  ^^^ 
presumed  to  be  revoked.     In  bonis  Lewis,  1  Sw.  &  T.  31 ; 
Walker  v.  Armstrong,  21  B.  305 ;  4  W.  R.  770 ;  In   bonis 
GiUlan,  1  Sw.  &  T.  23 ;  Hobbs  v.  Knight,  1  Curt.  768 ;  Bell  v. 
Fothei^gUl,  2  P.  &  D.  148. 

And  this  is  the  case,  though  the  piece  cut  off  may  be  carefully 
preserved  with  the  will.  In  bonis  Simpson,  5  Jur.  N.  S.  1366; 
In  re  White,  3  L.  R  Jr.  413 ;  Bell  v.  Fothergill,  2  P.  &  D.  148; 
Mdgnesi  v.  Hazelton,  44  L.  T.  586. 

Obliterating  or  tearing  off  the  names  of  the  attesting  wit-  Tearing  off 
nesses  is  sufficient  to  revoke  the  will.     In  bonis  James,  7  Jur.  witnewes. 
N.  S.  52;  Abraham  v.  Joseph,  5  Jur.  N.  S.  179;  Evans  v. 
DaUow,  31  L.  J.  P.  128. 

Tearing  off  the  name  of  one  of  the  attesting  witnesses  would, 
no  doubt,  be  sufficient  to  revoke  the  will.  But  the  will  is  not 
revoked,  if  the  name  is  carefully  preserved  with  the  will,  and 
there  is  other  evidence  from  the  mode  in  which  the  piece  cut 
off  has  been  treated  to  rebut  the  presumption  of  revocation  In 
bonis  Wheeler,  49  L.  J.  P.  29. 

The  destruction  of  signatures  not  necessary  to  the  validity  of  Tearing  off 
the  will,  but  recited  in  the  attestation  clause  to  have  been  ^tedLto 
made,  is  sufficient  to  revoke  the  will.     Price  v.  Price,  3  H.  &  ^•^J'®®'^ 
N.  341 ;  LuTTibell  v.  Lvmbdl,  3  Hagg.  568 ;  Davies  v.  Dames, 
1  Ca.  t  Lee  444 ;  WiUiams  v.  Tyley,  Johns.  530 ;  In  bonis 
Hai^ris,  3  Sw.  &  T.  485. 

Where  portions  of  the  will  not  necessary  to  its  validity  as  a  De«traction  of 
testamentary  instrument  are  destroyed,  the  question  is  whether  wilL 
the  portion  destroyed  is  so  important  as  to  raise  the  presumption 
that  the  rest  cannot  have  been  intended  to  stand  without  it,  or 
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Chap.  VL     whether  it  is  unimportant  and  independent  of  the  rest  of  the 
will.    Clarke  v.  Sa-ipps,  2  Rob.  563 ;  Jn  re  White,  3  L.  R  Ir. 

4i:3. 

Thus,  the  destruction  of  a  clause  at  the  commencement  of  a 
will,  or  cutting  out  various  legacies,  will  not  revoke  the  rest. 
In  bonis  Woodward,  2  P.  &  D.  206 ;  Jn  bonis  Nelson,  I.  R  6 
Eq.  669. 

On  the  other  hand,  where  the  middle  pages  only  of  a  will 
were  preserved,  the  whole  was  held  to  be  revoked,  though  each 
page  had  been  signed  and  attested.  In  bonis  OvJian,  1  Sw.  & 
T.  23 ;  OvUan  v.  Orove,  26  B.  6h;  where  the  facts  are  badly 
stated. 

A  gift  by  deed  of  property  disposed  of  by  a  prior  will  is  not  a 
revocation  of  the  will,  though  it  may  make  the  will  ineffectual 
Ford  V.  Da  Pontes,  30  B.  572. 

Where  a  will  is  executed  in  duplicate,  one  of  which  the 
testator  retains  while  he  deposits  the  other  in  the  custody  of 
another  person,  the  destruction  of  the  duplicate  in  the  testator's 
possession  revokes  the  whole.  Seynu/iir's  Case,  Com.  Bep.  453; 
1  P.  W.  346 ;  2  Vem.  742 ;  Onions  v.  Tyrer,  1  P.  W.  346 ; 
BnrteTwhaw  v.  Oittert,  Cowp.  49 ;  Bougkey  v.  Mm^eton,  2  Cas. 
t  Lee,  632 ;  3  Hag.  191 ;  Rickards  v.  Mwmford,  2  PhiUim. 
23 ;  Colvin  v.  Fraser,  2  Hag.  266 ;  see  Payne  v.  Trappes,  1 
Bob.  583. 

A  wiU  or  codicil  left  in  the  testator's  possession  and  not  forth- 
coming at  his  death  must»  in  the  absence  of  evidence  to  the 
contrary,  be  presumed  to  have  been  revoked.  Padraore  v. 
Whatton,  3  Sw.  &  T.  449 ;  In  bonis  Shaw,  1  Sw.  &  T.  62 ; 
Brotvn  v.  Brown,  8  E.  &  B.  876  ;  Eckersley  v.  Piatt,  1  P.  &  D. 
281 ;  Sugden  v.  Lord  St  Leonards,  1  P.  D.  154. 

But  the  contents  of  the  will  and  the  declarations  of  the 
testator  down  to  his  death  are  admissible  in  evidence  for  the 
purposes  of  rebutting  this  presumption.  Patten  v.  PouLten,  6 
W.  R  458;  1  Sw.  &  T.  65;  Battyl  v.  LyUs,  22  Jur.  718;  Finch 
v.  Finch,  1  P.  &  D.  370;  Whiteley  v.  King,  17  C.  B.  N.  S.  756; 
Sugden  v.  Lord  St  Leoruhrds,  1  P.  D.  154. 
Eyidence  of  Where  a  will,  shown  not  to  have  been  revoked,  cannot  be 
krt  idlL^       found  at  the  testator's  death,  evidence  is  admissible  to  prove  its 


WUlnot 
found. 
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contents.    Brown  v.  Brown,  8  E.  &  B.  876 ;  In  bonis  Barber,    ^^v-  ▼!. 
1  P.  &  D.  267  ;  Burls  v.  Burls,  ib.  472. 

And  for  this  purpose  the  declarations,  written  or  oral,  of  the 
testator,  made  as  well  after  as  before  the  execution  of  the  will, 
may  be  admitted.  Doe  d.  Shalcross  v.  PcUmer,  16  Q.  B.  747 ; 
Firich  V.  Finch,  1  P.  &  D.  371 ;  Johnson  v.  Lyford,  ib,  546 ; 
Sugden  v.  Loi*d  St  Leonards,  1  P.  D.  154:  see  Keen  v.  Keen, 
3  P.  &  D.  105.  The  case  of  Qaick  v.  Quick,  3  Sw.  &  T.  442,  is 
overruled. 

The  contents  of  the  will  may  be  established  by  the  evidence 
of  a  single  interested  witness  whose  veracity  and  competency 
are  unimpeached.     Sugden  v.  Lord  St,  Leonards,  1  P.  D.  154. 

Where  it  is  impossible  to  ascertain  the  whole  contents  of  the 
will,  effect  will  be  given  to  such  portions  as  can  be  ascertained. 
Sugden  v.  Lord  St  Leonards,  1  P.  D.  154;  Dickinson  v. 
Stidolph,  11  C.  B.  N.  S.  341. 
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The  Statute  of  Frauds  (29  Car.  II.  c.  3),  s.  23,  provides  that, 
notwithstanding  that  Act,  any  soldier  being  in  actual  military 
service,  or  any  mariner  or  seaman  being  at  sea,  may  dispose  of 
his  movables,  wages,  and  personal  estate  as  he  or  they  might 
have  done  before  the  making  of  the  Act. 

The  Wills  Act  (1  Vict.  c.  26),  s.  11,  enacts  that  any  soldier 
being  in  actual  military  service,  or  any  mariner  or  seaman  being 
at  sea,  may  dispose  of  his  personal  estate  as  he  might  have  done 
before  the  making  of  the  Act. 

By  the  Navy  and  Marines  (Wills)  Act,  1865  (28  &  29  Vict, 
c.  72),  it  is  provided : — 

1.  This  Act  may  be  cited  as  "The  Navy  and  Marines  (Wills) 
Act,  1866." 

2.  In  this  Act — 

The  term  "  the  Admiralty "  means  the  Lord  High  Admiral 
of  the  United  Kingdom,  or  the  commissioners  for  exe- 
cuting the  office  of  Lord  High  Admiral 

Tlie  term  "seaman  or  marine"  means  a  petty  officer  or 
seaman,  non-commissioned  officer  of  marines  or  marine, 
or  other  person  forming  part  in  any  capacity  of  the 
complement  of  any  of  Her  Majesty's  vessels,  or  other- 
wise belonging  to  Her  Majesty's  naval  or  marine  force, 
exclusive  of  commissioned,  warrant,  and  subordinate 
officers,  and  assistant  engineers,  and  of  kroomen. 

3.  A  will  made  after  the  commencement  of  this  Act  by  any 
person  at  any  time  previously  to  his  entering  into  service  as  a 
seaman  or  marine  shall  not  be  valid  to  pass  any  wages,  prize 
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money,  bounty  money,  grant,  or  other  allowance  in  the  nature    Chap.  YIL 
thereof,  or  other  money  payable  by  the  Admiralty,  or  any  effects 
or  money  in  charge  of  the  Admiralty. 

4.  A  will  made  after  the  commencement  of  this  Act  by  any  Will  mvuHd 
person  while  serving  as  a  seaman  or  marine  shall  not  be  valid  inth'power  of 
for  any  purpose  if  it  is  written  or  contained  on  or  in  the  same  »**«™ey- 
paper,  parchment,  or  instrument  with  a  power  of  attorney. 

5.  A  will  made  after  the  commencement  of  this  Act  by  any  Begnlationfi 

,  .,  .  .  -  _       ,        for  wills  irf 

person  while  serving  as  a  seaman  or  marine,  or  when  he  has  seamen,  &c., 
ceased  so  to  serve,  shall  not  be  valid  to  pass  any  wages,  prize  ^^  wages, 
money,  bounty  money,  grant,  or  other  allowance  in  the  nature 
thereof,  or  other  money  payable  by  the  Admiralty,  or  any  eflFects 
or  money  in  charge  of  the  Admiralty,  unless  it  is  made  in  con- 
formity with  the  following  provisions : — 

(1.)  Every  such  will  shall  be   in  writing  and  be  executed 
with  the  formalities  required  by  the  law  of  England 
in  the  case  of  persons  not  being  soldiers  in  actual 
military  service  or  mariners  or  seamen  at  sea: 
(2.)  Where  the  will  is  made  on  board  one  of  Her  Majesty's 
ships,  one  of  the  two   requisite   attesting   witnesses 
shall  be  a  commissioned  oflBcer,  chaplain,  or  warrant 
or  subordinate  officer  belonging  to  Her  Majesty's  naval 
or  marine  or  military  force : 
(3.)  Where  the  will  is  made  elsewhere  than  on  board  one  of 
Her  Majesty's  ships,  one  of  the  two  requisite  attesting 
wtnesses  shall  be  such  a  commissioned  officer  or  chap- 
lain or  warrant  or  subordinate  officer  aa  aforesaid,  or 
the  governor,  agent,  physician,  surgeon,  assistant  sur- 
geon, or  chaplain  of  a  naval   hospital   at   home   or 
abroad,  or  a  justice  of  the  peace,  or  the  incumbent, 
curate,  or  minister  of  a  church  or  place  of  worship  in 
the  parish  where  the  will  is  executed,  or  a  British 
consular  officer,  or  an  officer  of  customs,  or  a  notary 
public: 
A  will  made  in  conformity  with   the   foregoing  provisions 
shall,  as  regards  siich  wages,  money,  or  effects,  be  deemed  to  be 
well  made  for  the  purpose  of  being  admitted  to  probate  in 
England ;   and  the  person  taking   out   representation    to   the 
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testator  under  such  will  shall  exclusively  be  deemed  the 
testator's  representative  with  respect  to  such  wages,  money,  or 
effects. 

6.  Notwithstanding  anything  in  this  or  any  other  Act,  a 
will  made  after  the  commencement  of  this  Act  by  a  seaman  or 
marine  while  he  is  a  prisoner  of  war,  shall  (as  far  as  regards  the 
form  thereof)  be  valid  for  all  purposes  if  it  is  made  in  conformity 
with  the  following  provisions: — 

(1.)  If  it  is  in  writing  and  is  signed  by  him,  and  his  signa- 
ture thereto  is  made  or  acknowledged  by  him  in  the 
presence  of  and  is  in  his  presence  attested  by  one 
witness,  being  either  a  commissioned  officer  or  chap- 
Iain  belonging  to  Her  Majesty's  naval  or  marine  or 
military  force,  or  a  warrant  or  subordinate  officer  of 
Her  Majesty's  Navy,  or  the  agent  of  a  naval  hospital, 
or  a  notary  public: 

(2.)  If  the  will  is  made  according  to  the  forms  required  by 
the  law  of  the  place  where  it  is  made: 

(3.)  If  the  will  is  in  writing  and  executed  with  the  formalities 
required  by  the  law  of  England  in  the  case  of  persons 
not  being  soldiers  in  actual  military  service  or  mariners 
or  seamen  at  sea. 

7.  Notwithstanding  anything  in  this  Act,  in  case  of  a  will 
made  after  the  commencement  of  this  Act  by  any  4)er8on  while 
serving  as  a  marine  or  seaman,  and  being  either  in  actual 
military  service  or  a  mariner  or  seaman  at  sea»  the  Admiralty 
may  pay  or  deliver  any  wages,  prize  money,  bounty  money, 
grant,  or  other  allowance  in  the  nature  thereof,  or  other  money 
payable  by  the  Admiralty,  or  any  effects  or  money  in  charge  of 
the  Admiralty,  to  any  person  claiming  to  be  entitled  thereto 
under  such  will,  though  not  made  in  conformity  with  the 
provisions  of  this  Act,  if,  having  regard  to  the  special  circum- 
stances of  the  death  of  the  testator,  the  Admiralty  are  of 
opinion  that  compliance  with  the  requirements  of  this  Act  may 
be  properly  dispensed  with. 

8.  This  Act  shall  commence  on  such  day,  not  later  than  the 
first  day  of  January,  one  thousand  eight  hundred  and  sixty-six, 
as  Her  Majesty  in  Council  thinks  fit  to  direct ;  nevertheless 
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Her  Majesty  in  Council  may,  if  it  seems  fit,  with  reference  to    Chap.  VIL 
any  places  out  of  the  United  Kingdom,  direct  that  this  Act  do 
not  commence  there,  respectively,  until  a  time  after  that  day, 
and  with  respect  to  every  such  place  the  time  so  appointed 
shall  be  deemed  the  time  of  commencement  of  this  Act 

9.  Every  Order  in  Council  under  this  Act  shall  be  published  Publication  of 

Orders  in 

in  the  London  Gazette,  and  shall  be  laid  before  both  Houses  of  CoundL 
Parliament  within  thirty  days  after  the  making  thereof,  if  Par- 
liament is  then  sitting,  and  if  not,  then  within  thirty  days  after 
the  next  meeting  of  Parliament. 

It  follows,  therefore,  that  except  in  the  cases  mentioned  in 
the  Navy  and  Marines  (Wills)  Act,  1865,  any  soldier  in  actual 
military  service,  and  any  mariner  or  seaman  being  at  sea,  can 
Xnake  a  testamentary  disposition  of  his  personalty  in  the  manner 
allowed  before  the  Statute  of  Frauds. 

It  is  not  proposed  here  to  go  into  a  full  discussion  of  the  old 
law.  It  may,  however,  be  useful  shortly  to  state  some  of  the 
more  important  points  relating  to  the  wills  of  these  privileged 
persons. 

Such  privileged  persons  may  make  wills  disposing  of  their  Infancy, 
personal  property,  provided  they  have  attained  the  age  of  four- 
teen.    In  bonis  Farquhar,  4  N.  of  C.  651 ;  In  bonis  McMurdo, 
1  P.  &  D.  540  ;  Swinburne,  part  ii.,  sec.  2,  p.  75. 

The  term  soldier  in  section  11  of  the  Wills  Act,  includes  an  Soldier 
officer  and  a  surgeon.  Drummond  v.  Parish,  3  Curt.  522 ;  In  ^  ^  ' 
bonis  Hayes,  2  Curt.  338 ;  /?i  bonis  Donaldson,  2  Curt.  386. 

The  words  "  on  actual  military  service ''  are  equivalent  to  on  Military 

...  service. 

an  expedition. 

Tlius  a  will  made  by  an  officer  while  quartered  at  home  or 
abroad  in  barracks  is  not  within  this  section.  Divivimond  v. 
Parish,  3  Curt.  522 ;  White  v.  Repton,  3  ib,  818 ;  In  bonis 
Phipps,  2  ib.  368 ;  In  bonis  Johnson,  ib.  341 ;  In  bonis  HiU, 

1  Rob.  276 ;  Herbert  v.  HerbeH,  D.  &  Sw.  10 ;  see  In  bonis 
Don<Udsan,  2  Curt  386. 

The  term   "  mariner  or  seaman "  includes  a  purser  and  a  Planner 
surgeon,  and  it  seems  the  whole  profession.    In  bonis  Hayes, 

2  Curt  338 ;  In  bonis  Saunders,  1  P.  &  D.  16. 

It  also  includes  persons  serving  in  the  merchant  service.     In 
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Chap.  vn.    Ionia  Milligan,  2  Rob.  108 ;  Moi^ell  v.  Morrell,  1  Hag.  51  ; 
In  bonis  Parker,  2  Sw.  &  T.  375. 

**  At  flea."  The  term  "  at  sea  "  appears  to  be  equivalent  to  "  on  maritime 

service/'  including  the  period  while  the  testator  is  returning 
from  such  service.  Thus  wills  made  on  board  a  vessel  in  a 
river,  or  in  port,  have  been  held  valid  within  section  11.  In 
bonis  Austen,  2  Rob.  611 ;  In  bonis  Corby^  18  Jur.  634;  In 
bonis  Lay,  2  Curt  375 ;  Seymour's  Case,  cit.  3  Curt.  530 ; 
In  bonis  Saunders,  1  P.  &  D.  16  ;  In  bonis  McMurdo,  ib.  540. 

Nuncupative  The  privileged  persons  above  mentioned  may  make  a  nun- 
cupative  will,  which  will  remain  operative,  though  at  the  time 
of  their  death  they  may  not  be  on  service,  or  at  sea.  MonxU  v. 
Mm^M,  1  B[ag.  51 ;  In  bonis  Leese,  17  Jur.  216 ;  see,  too, 
Leman  v.  Bonsall,  1  Add.  389. 

They  may  make  a  will  by  any  testamentary  paper,  whether 
in  their  handwriting  or  not,  and  whether  signed  by  them  or 
not,  provided  it  can  be  shown  that  such  paper  was  intended  to 
take  effect  as  the  testator's  last  will.  Friswell  v.  Moore, 
3  Phillim.  135;  Constable  v.  Steibel,  1  Hag.  56;  Maclae  v. 
Swing,  1  Hag.  317;  Read  v.  PhiUips,  2  Phillim.  122  ;  Mas- 
tei^man  v.  Maberly,  2  Hag.  235.  See  Rymer  v.  Clarkson, 
1  Phillim.  22  ;  In  bonis  Cosser,  1  Rob.  633;  FuUeck\.  Atkinson, 
3  Hag.  527;   Wood  v.  Medley,  1  Hag.  661. 

The  following  rules  must  be  understood  as  relating  only  to 
wills  of  personalty  not  within  the  Statute  of  Frauds  or  the 
Wills  Act. 

Proof  of  hand-  A  will  not  found'in  the  testator's  possession  cannot  be 
established  merely  on  proof  of  the  testator's  handwriting. 
Machin  v.  ChHndell,  2  Lee,  406 ;  Jameson  v.  Cooke,  1  Hag.  82 ; 
Crisp  V.  WaZpole,  2  Hag.  531 ;  Rutherford  v.  Mavie,  4  Hag. 
213 ;  Bussdl  v.  Marriott,  1  Curt.  9 ;  Woody,  Ooodlake,  2  Curt. 
82,  ]  76 ;  2  Moo.  P.  C.  354,  436. 

Will  with  A.  will  bearing  an  execution  or  attestation  clause,  but  unex- 

attestation 

clause,  but  ccutod  Or  Unattested,  will  be  presumed  not  to  have  been  finally 
adopted  as  the  will  of  the  testator.  Scott  v.  Rhodes,  1  Phillim. 
19 ;  Abbott  v.  Peters,  4  Hag.  380 ;  Beaty  v.  Beaty,  1  Add.  154  ; 
Montejuyre  v.  Montefiore,  2  Add.  357 ;  Stewart  v.  Stewart,  2  Moo. 
P.  C.  193  ;  Bragg  v.  Dyer,  3  Hag.  207. 


not  attested. 
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Such  presumption  may  be  rebutted,  if  sufficient  grountis  can  Chap.  Vll. 
be  shown  for  the  omission  to  execute  or  attest  it,  such  as  ill 
health,  or  unavoidable  accident,  or  if  it  appears  that  it  was 
intended  to  take  eflFect  as  the  testator's  will  in  the  form  in 
which  it  is  found.  In  bonis  Taylor ,  1  Hag.  641 ;  LHuille 
V.  Wood,  2  Cas.  t  Lee,  22 ;  Lamkin  v.  Bdbb,  1  Cas.  t.  Lee,  1 ; 
Scott   V.    Rhodes,    1    Phillim.    12;    Masterman  v.   Afaberli/^ 

2  Hag.  247;  Hoby  v.  Hoby,  1  Hag.  146;   Fat^bes  v.  Gordon, 

3  Phillim.  614;  Thomas  v.  Wall,  3  Phillim.  23;  In  bonis 
Land),  4  N.  of  C.  561 ;  Buckle  v.  Buckle,  3  Phillim.  323 ; 
Allen  V.  Manning,  2  Add.  490 ;  Harris  v.  Bedford,  2  Phillim. 
177. 

Where  the  will  includes  property,  which  can  only  be  given  by  Will  including 
a  will  executed  with  certain  formalities,  the  same  presumption 
arises  that  the  will  was  intended  to  be  executed  with  such 
formalities.  In  bonis  Heme,  1  Hag.  222,  226 ;  Douglas  v. 
Smith,  3  Knapp,  1  ;  Elsden  v.  Elsden,  4  Hag.  183 ;  Gilloiv  v. 
Bame,  4  Hag.  291 ;  Reynolds  v.  White,  2  Lee,  214 ;  Reeves  v. 
Glover,  2  Lee,  359. 

It  seems  if  the  will  includes  realty,  and  the  gift  of  the 
personalty  is  made  dependent  on  the  gift  of  the  realty,  probate 
of  the  will  as  regards  the  personalty  would  be  refused  as  well. 

Tad/yr  v.  Tvxlor,  4  Hag.  199,  n. 

A  paper  intended  to  be  effectual,  pending  the  preparation  Temporary 
of  a  more  formal  document,  will  take  effect  as  a  will,  if   no 
formal  document  is  executed.    Popple  v.  Cunison,  1  Add.  377 ; 

Forbes  v.  Gordon,  3  Phillim.  614 ;  Hattatt  v.  Hattatt,  4  Hag. 

211. 

Instructions  for  a  will    may   take   effect  a.s  a   will,  if  the  Instnictions 

testator  was  prevented  by  death  from  executing  a  formal  will. 

Bone  V.  Spear,  1  Phillim.  345 ;    Green  v.  SkipwoHh,  ib.  53 ; 

Wood  v.  Wood,  ib.  357;  Huntington  v.  Huntington,  2  ib,  213 ; 

Sikes  V.  SnaUh,  ib.  351 ;  Must  v.  Sutcliffe,  3  ib.  104 ;  Nathan 

V.  Mai^se,  ib.  529  ;  Letms  v.  Leuuis,  ib.  109 ;  Allen  v.  Manning, 

2  Add.  490 ;  Goodman  v.  Goodman,  2  Lee,  109 ;  Robinson  v. 

Ckamberlayne,  ib.  129;  Broum  v.  Fai^ant,  ib.  418;  Burrows 

V.  Burro^m,  1  Hag.  109. 

Where  an   interval   intervenes  between  the  preparation  of 
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Chap.  VII.  instructions  for  a  will  and  the  death  of  the  testator,  the 
instructions  will  take  effect  as  a  will  only  upon  evidence  that 
the  testator,  adhered  to  them  down  to  his  death.  Bone  v.  Spear, 
1  Phillim.  345 ;  Devereux  v.  Bvllock,  ib,  60,  72 ;  Sandford  v. 
Vaughan,  ib.  48;  In  bonis  Heme,  1  Hag.  222;  Barwick  v. 
Mailings,  2  Hag.  225 ;  Mitchell  v.  MitcheU,  ib.  74 ;  Dingle  v. 
Dingle,  4  ib.  388 ;  Reay  v.  Cowchei%  2  ib.  249 ;  Antrobus  v. 
Nepean,  1  Add.  399 ;  Monroe  v.  Coutts,  1  Dow.  437 ;  Matthews 
V.  Warner,  4  Ves.  186 ;  Torre  v.  Castle,  2  Moo.  P.  C.  133. 

An  unexecuted  paper,  containing  only  a  partial  disposition  of 
the  testator's  property,  will  not  take  effect  as  a  will,  unless  it  be 
shown  to  contain  the  final  intention  of  the  testator  as  far  as  it 
goes.  Montefiore  v.  Montefiore,  2  Add.  354 ;  Cundy  v.  Medley, 
1  Hag.  140 ;  Madae  v.  Evring,  ib.  317 ;  In  bonis  Wenlock,  ib. 
551;  In  bonis  Robinson,  ib.  643;  Devereux  v.  Bullock,  1 
Phillim.  60;  Sandford  v.  Vaivghan,  ib.  48;  Tlimkston  v. 
Marson,  4  Hag.  290 ;  Bayle  v.  Mayne,  3  Phillim.  504. 

Alterations  in  the  will  of  a  soldier,  which  was  made  while  on 
actual  military  service,  will  be  presumed  to  have  been  made 
during  the  continuance  of  such  service.  In  bonis  TweedaU, 
3  P.  &  D.  204. 

A  charge  of  legacies  on  real  estate  contained  in  a  will  duly 
executed  to  affect  realty  will  include  legacies  given  by  a  subse- 
quent unattested  will  when  the  testator  is  one  of  the  persons 
competent  to  dispose  of  his  personalty  by  such  will.  Buckeridge 
V.  Ingram,  2  Ves.  J.  652 ;  Sheddon  v.  Oodi^h,  8  Ves.  481 ; 
Wilkinson  v.  Adam,  1  V.  &  B.  445  ;  Swift  v.  Nash,  2  Kee.  20; 
see  Rose  v.  Cunynghame,  12  Ves.  29. 

Legacies  charged  upon  real  estate  as  an  auxiliary  fund  may 
be  revoked  by  a  subsequent  valid  will,  though  not  executed  so 
as  to  affect  realty.  Brvdendl  v.  Boughton,  2  Atk.  268 ;  A.-O.  v. 
Ward,  3  Ves.  327. 

Legacies  charged  only  upon  real  estate  cannot  be  revoked  by 
a  subsequent  valid  will  not  executed  so  as  to  affect  realty. 
Beckett  v.  Harden,  4  Mau.  &  S.  1 ;  Lodce  v.  James,  11  M.  &  W. 
901 ;  see  Mortimer  v.  West,  2  Sim.  274 ;  Fitzgerald  v.  Field, 
1  Russ.  428. 

Legacies  given  out  of  a  mixed  fund  of  realty  and  personalty 


Charge  of 
legacies  on 
realty. 
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can  be  revoked  by  a  valid  will  not  executed  to  affect  realty    Chap.  vn. 
only  so  far  as  they  are  payable  out  of  the  personalty.     Stacker 
V.  Harbin,  3  B.  479. 

A  valid  will  of  personalty  not  executed  to  affect  realty  may 
dispose  of  any  portion  of  the  personalty  free  from  legacies, 
though  the  effect  may  be  to  increase  a  charge  of  legacies  on 
realty  contained  in  a  prior  will  effectually  disposing  of  real 
estate.     Coxe  v.  Bassett,  3  Ves.  155. 

The  marria£re  of  a  privileged  testator  or  the  birth  of  a  child  Relocation 

.         .  .       "y  marriage 

subsequent  to  the  date  of  the  will  will  not  alone  revoke  the  will,  and  birth  of 
Doe  V.  Barford, 4  M.  ife  S.  10;  WelliTi/jton  v.  Wellington,  4  Burr. 
2171 ;  Wells  v.  Wilson,  5  T.  R  52,  note ;  Jackson  v.  Hurlock, 
Amb.  495. 

But  the  birth  of  children  alone  after  the  date  of  the  will 
affords  a  presumption  against  the  will.  Johnston  v.  Johnston, 
1  Phillim.  447. 

A  privileged  will  is  revoked  by  the  subsequent  marriage  of 
the  testator  and  the  birth  of  children,  unless  the  wife  and 
children  are  provided  for  by  the  will  or  by  a  previous  settlement. 
Overbuinf  v.  Overhxiry,  2  Stow,  242 ;  see  1  Phillim.  479 ;  Kenehel 
v.  Saafton,  2  East,  530;  Doe  v.  Lancashire,  5  T.  R.  49 
([X)sthumous  child). 

The  same  rule  applies  to  the  case  of  a  widower  who  marries  a  Marriage  of 

,  widower. 

second  time  and  has  children,  though  the  wUl  may  be  m  favour 
of  children  by  the  first  marriage.  ChiHstopher  v.  Christopher, 
Dick.  445;  Holloway  v.  Clarke,  1  Phillim.  339;  Walker  v. 
Walker,  2  Curt.  854. 

It  appears  to  be  unsettled  whether  the  birth  of  children  by  a 
first  wife  after  thd  date  of  the  will  and  marriage  to  a  second  wife 
revokes  the  will.     Gibbons  v.  Caunt,  4  Ves.  848. 

The  will  is  not  revoked  where  it  does  not  dispose  of  all  the 
testator's  estate.  See  Kenebd  v.  Scrafton,  2  East,  541 ;  Marsfon 
v.  Eoe  A  Fox,  8  Ad.  &  E.  57 ;  Brady  v,  Cubitt,  Dougl.  40 ;  Doe 
V.  Edlin,  4  A.  &  E.  587. 

Provision  made  for  the  wife  alone  by  a  settlement  or  by  the  Provi-ion 

lor  v^iiti 

will  itself  will  not  prevent  its  revocation.     Marston  v.  Roe  d. 
Fox,  8  A.  &  E.  14 ;  2  Nev.  &  P.  504. 

Provision  by  a  settlement  subsequent  to  the  will  will  not 

1 '  '1 
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Chap.  YIL  prevent  revocation.  Israeli  v.  RodoUy  2  Moo.  P.  C.  51 ;  see 
Talhot  V.  Talbot,  1  Hag.  705 ;  Ex  paHe  Ilckester,  7  Ves.  348 ; 
Johnson  v.  Wells,  2  Hag.  561 ;  In  bonis  Cadywold,  1  Sw. 
&  T.  34. 

The  will  is  not  revoked  where  such  revocation  would  not 
benefit  the  afterbom  children.    Shealh  v.  York,  1  V.  &  B.  390. 

The  fact  that  the  wife  and  children  predecease  the  testator 
will  not  revive  the  revoked  will.  Helyar  v.  Helyar,  1  Phillim. 
413;  Svllivan  v.  Svllivan,  ib.  343;  Emerson  v.  Boville,  ih, 
342 ;  overruling  Wright  v.  Netherwood,  2  Salk.  593,  n.;  2  Phillim. 
266,  n. 

In  the  case  of  privileged  wills  it  seems  dear  that  a  will, 
though  revoked  by  marriage  and  birth  of  children,  may  be  set 
up  again  by  evidence  of  intention  to  adhere  to  it,  such  wills 
being  free  from  the  operation  of  the  Statute  of  Frauds  and  Wills 
Act.  See  Marston  v.  Roe,  8  A.  &  £.  14 ;  Gibbens  v.  Cross,  2  Add. 
455 ;  Fox  v.  Marston,  1  Curt.  494 ;  Israeli  v.  Rodon,  2  Moo. 
P.  0.  51 ;  Matson  v.  Mo/grath,  1  Rob.  680 ;  Tapster  v.  Holtzapp- 
/WZ,  5  N.  of  C.  564. 
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The  Wills  Act  (1  Vict.  c.  26),  section  22,  enacts,  that  no  will    Ch»P-  vni: 


or  codicil,  or  any  part  thereof  which  shall  be  in  any  manner  No  wiU  re- 
revoked,  shall  be  revived,  otherwise  than  by  the  re-execution  ^vived  other- 
thereof,   or  by  a  codicil   executed    in    manner  thereinbefore  '''"  ^***?.  ^y 

•^  ^  ^  re-executlun, 

required,  and  showing  an  intention  to  revive  the  same;  and  or  a  codicil 
when  any  will  or  codicil  which  shall  be  partly  revoked  and 
afterwards  wholly  revoked  shall  be  revived,  such  revival  shall 
not  extend  to  so  much  thereof  as  shall  have  been  revoked  before 
the  revocation  of  the  whole  thereof,  unless  an  intention  to  the 
contrary  shall  be  shown. 

Where  a  testamentary  disposition  is  revoked  by  a  subsequent  Bevocadon 
disposition,  which  latter  is  in  its  turn  revoked,  the  former  dispo-  ^^^^     ^ 
sition  is  not  thereby  revived.    Burtenshaw  v.  Gilbert,  Cowp.  49; 
In  bonis  Broitni,  1  Sw.  &  T.  32 ;  Brown  v.  Brown,  8  E.  &  B. 
876 ;  Wood  v.  Wood,  1  P.  &  D.  309. 

It  has  recently  been  doubted,  whether  since  the  Wills  Act  a  Revival  by 
codicil,  described  as  a  codicil  to  a  will  of  a  particular  date  which 
has  been  revoked,  would  be  sufficient  to  revive  the  revoked  will 
in  the  absence  of  any  additional  evidence  of  "  intention  to  revive 
the  same."    In  bonis  Steele,  1  P.  &  D.  575. 

There  is  an  obvious  distinction  between  a  codicil  incorporating 
and  giving  effect  to  earlier  unattested  instruments,  for  which 
purpose  a  mere  reference  is  sufficient,  and  a  codicil  reviving  a 
revoked  instrument. 

There  are,  however,  cases  in  which  a  codicil  described  as  a 
codicil  to  a  particular  will  which  had  been  revoked  by  marriage, 
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there  being  no  other  will  in  existence,  has  been  held  sufficient 
to  revive  the  revoked  will.  In  bonis  Chapman,  1  Rob.  1 ; 
Payne  v.  Trappes,  1  Rob.  583. 

This  was  clearly  the  rule  before  the  Wills  Act.  Loi^d  Walpole 
V.  Harl  of  Orford,  3  Ves.  402  ;  S.  C.  7  T.  R  138. 

In  the  case  of  Neate  v.  Pickard,  2  N.  of  C.  406,  and  in  In 
bonis  ReynoldSy  3  P.  &  D.  35,  there  appear  to  have  been 
express  words  of  confirmation. 

It  seems  a  codicil,  described  as  a  codicil  to  a  will  of  a  parti- 
cular date,  though  the  codicil  is  directed  to  take  effect  only  in 
events  which  do  not  happen,  may  have  the  effect  of  reviving  the 
will.  In  bonis  Da  Silva,  2  Sw.  &  T.  315 ;  see  Parsons  v.  Lanoe, 
1  Ves.  Sen.  190. 

If  there  are  two  wills,  the  latter  of  which  revokes  the  earlier, 
it  seems  a  codicil  described  as  a  codicil  to  the  testator's  last  will, 
but  giving  the  date  of  the  revoked  will,  will  not  revive  that  will 
or  revoke  the  second  will.  In  bonis  May,  1  P.  &  D.  581:  In 
bonis  IncSy  2  P.  &  D.  111.  These  cases  may  very  well  be  sup- 
ported on  the  ground  that  the  description  of  the  will  by  the 
codicil  was  ambiguous,  the  will  of  the  date  mentioned  not  being 
the  last  will  of  the  testator,  or,  in  fact,  his  will  at  al],  as  it  had 
been  revoked.     See  In  bonis  Edge,  9  L.  R.  Ir.  516. 

In  In  bonis  Anderson,  39  L.  J.  P.  55,  the  principle  applied 
was  the  same.  In  that  case  the  codicil  was  expressed  to  be  a 
codicil  to  the  testator's  last  will,  but  confirmed  a  will  by  date 
which  had  been  revoked. 

In  In  bonis  Wilson,  1  P.  &  D.  582,  the  codicil,  though  refer- 
ring to  a  revoked  will  by  date,  went  on  to  refer  to  certain 
bequests  as  contained  in  that  will,  which  were,  in  fact,  contained 
in  a  later  will.  There  was,  therefore,  a  clear  case  of  mistaken 
description. 

If  the  codicil  not  only  refers  to  the  revoked  will  by  date  but 
also  refers  to  the  provisions  of  the  revoked  will,  probate  will  be 
granted  of  the  revoked  will,  the  subsequent  will  and  the  codicil 
together.     In  bonis  Stedham;  In  bonis  Dyke,  6  P.  D.  205. 

A  testamentary  disposition,  written  at  the  foot  of  a  will  re- 
voked by  marriage,  and  referring  to  a  bequest  contained  in  the 
will,  though  not  referring  to  the  will  in  terms  or  described  as  a 
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codicil,  is  Rufficient  to  revive  the  will.     In  bonis  Terrible,  2    Ch*p.  vni. 
Sw.  &  T.  8. 

The  fact  that  a  codicil  is  found  attached  by  tape  to  a  will  Ctniicii 
which  has  been  revoked  by  a  later  will  will  not  revive  the  revoked  wiU. 
revoked  will.     Marsh  v.  Marsh,  1  Sw.  &  T.  528. 

A  will  which  has  been  destroyed  and  no  longer  exists  in  destroyed 

will. 

writing  cannot  be  revived  by  a  codicil,  though  there  may  l»e  a 
draft  of  the  will  in  existence.  Hale  v.  Tokdove,  2  Rob.  318; 
Neiaton  v.  Neivton,  12  Ir.  Ch.  118;  Rogers  v.  Goodenough,  2 
Sw.  &  T.  342. 

A  codicil  making  an  alteration  in  a  will,  and  confirming  it  in  ConBrmation 
all  other  respects,  does  not  revive  the  will  so  far  as  it  has  been  by  wdiciL  ^ 
altered  by  intermediate  codicils.     Crosbie  v.  Macdoiuil,  4  Ves. 
610 ;  Green  v.  Tribe,  9  Ch.  D.  231. 

Any  document  in  existence  when  the  will  is  executed,  and  Incorporation 
sufficiently  described  to  enable  it  to  be  identified,  may  be  in- 
corporated with  the  wiD,  and  may  be  referred  to  for  purposes 
of  construction,  whether  incorporated  in  the  probate  or  not. 
Hutchings  v.  Wood,  2  Moo.  P.  C.  355;  Aaron  v.  Aarcm,  3  I)e 
G.  &  S.  475 ;  In  bonis  Sunderland,  1  P.  <&  I).  198 ;  In  bonis 
Mercer,  2  R  &  D.  91 ;  In  bonis  Daniell,  8  P.  1).  14;  see  In  bonis 
Pascall,  1  P.  &  D.  606 ;  In  bonis  Gill,  2  P.  &  D.  6  ;  Qnihampton 
v.  Gmng,  24  W.  R.  917. 

It  has  been  said  that  the  document  must  not  only  be  in  Whether 

document 

fact  m  existence  when  the  will  is  executed,  but  also  that  it  must  be 
must  be  described  as  existing.      Van  Straxhbemzee  v.  Mo^ik,  aTexLting, 
3  Sw.  &  T.  6;   In  bonis  Watkins,  1  P.  &  D.  19;    In  bonis 
Dailmo,  ib.  189  ;   In  bonis  Sunderland,  ib.  198 ;    In  re  Kehoe, 
13L.R.  Ir.  13. 

It  would  seem,  however,  that  if  the  document  is  proved  to 
have  been  in  existence  at  the  date  of  the  will,  and  is  sufficiently 
identified  by  the  description  in  the  will,  it  is  not  necessary  that 
it  should  be  actually  described  as  existing.  See  Singleton  v. 
TonUinson,  3  App.  C.  404. 

It  seems  that  a  document  sufficiently  referred  to  in  the  will,  Incorporation 
though  not  in  existence,  may  be  incorporated  if  it  exists  at  the  in  existence 
date  of  a  codicil  to  the  will.     In  bonis  Hunt,  2  Rob.  622 ;  In  ^^  ^' 
bonis  Stewart,  32  L.  J.  P.  94;  3  Sw.  &  T.  192;  4  Sw.  &  T.  211; 
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Chap.  VXIL   In  bonis  Lady  Truro,  1  P.  &  D.  201,  not  following  In  bonis 
Mathias,  32  L.  J.  P.  115  ;  3  Sw.  &  T.  100. 

But  for  this  pirposo  it  must  be  clear  that  the  will,  if  read  as 
of  the  date  of  the  codicil,  refers  to  a  definite  instrument,  and 
that  the  instrument  in  question  satisfies  the  description  in  the 
will. 

Thus,  a  codicil  confirming  a  will,  which  directs  certain 
property  to  he  distributed  as  the  testator  may  by  any  memo- 
randum or  deed  direct,  will  not  have  the  effect  of  incorporating 
memoranda  executed  between  the  dates  of  the  will  and  codicil. 
In  bonis  Lcmcaster,  29  L.  J.  P.  155 ;  see  In  bonis  Warner,  10 
W.  R  566. 
Memorandiim  A  memorandum  not  described  as  a  codicil  written  on  the 
wilL  back  or  the  fourth  side  of  a  paper  containing  an  invalid  will  to 

which  it  does  not  refer  does  not  incorporate  the  will.  In  bonis 
Drummond,  2  Sw.  &  T.  8 ;  In  bonis  Tovey,  47  L.  J.  P.  63;  see 
In  bonis  WillmoU,  1  Sw.  &  T.  36. 

So  a  reference  to  executors  "  hereunder  named,"  or  the  words 
"  turn  over,"  will  not  incorporate  a  clause  not  contained  in  the 
body  of  the  will,  though  written  before  execution.  In  bonis 
Dalloiv,  1  P.  &  D.  189 ;  In  bonis  Dearie,  39  L.  T.  N.  S.  93 ;  see 
In  bonis  Watkins,  1  P.  &  D,  19. 

On  the  other  hand,  the  words  "  see  over,"  with  an  asterisk, 
have  been  held  sufficient  to  incorporate  a  sentence  on  the 
second  side  of  a  sheet  of  paper,  by  the  side  of  which  was 
also  written  "see  over,"  with  an  ^sterisk.  In  bonis  Birt^ 
2  P.  &  D.  214. 

The  cases  above  cited   on   the  subject  of  revival  are  also 
authorities  on  the  subject  of  incorporation. 
Memorandum      Thus  it  would  seem  that  a  memorandum  at  the  foot  of  a  will, 

rcf^mniF  to 

contents  of  referring  to  something  contained  in  the  will,  would  incorporate 
it,  though  there  is  no  express  reference  to  the  will  as  such.  In 
bonis  Ternble,  2  Sw.  &  T.  8 ;  /n  bonis  Widdrington,  35 
L  J.  P.  66. 

Upon  similar  principles  it  has  been  held  that  a  testamentary 
disposition  not  described  as  a  codicil,  but  written  on  the  back 
of  the  will  underneath  two  codicils  described  as  codicils  to  the 
will,  and  altering  a  provision  contained  in  the  second  codicil. 


wiU. 
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had  the  effect  of  republishing  the  will  and  codicils.     Guest  v.    ^^P-  ^^^ 
Willasey,  2  Bing.  429 ;  3  Bing.  614. 

A  reference  by  a  duly  attasted  codicil  to  a  will  incorporates  Reference  to 
the  will,  if  there  is  only  one  document  in  existence  to  which  oodicil  inoor- 
the  tenn  "  will "  can  apply.     Barnes  v.  Crowe,  1  Ves.  Jr.  485  ;  S^'JJ^^^ 
Doe  d.  Williams  v.  Evans,  1  Cr.  &  Mee.  42;  Allen  v.  Maddock,  ^^ 
11  Moo.  P.  C.  427;  In  bonis  Heathcote,  6  P.  D.  31. 

Similarly,  a  reference  in  a  codicil  to  a  prior  unattested  codicil  Reference  to 
will  incorporate   it.     Ingoldby  v.  Ingoldby,  4  N.  of  C.  493 ;  codidL 
Smith's  Case,  2  Curt.  796. 

A  reference,  however,  in  a  codicil  to  a  will  and  prior  codicils,  Reference  to 
where  there  is  a  will  and  codicils  duly  attested,  will  not  in-  ^^^  jg  ^ 
corporate  a  codicil  not  duly  attested.     Croker  v.  Marquis  of  ^^\^^K. 

^  -^  1  J  and  oodicils. 

HeHford,  3  Curt.  468 ;  4  Moo.  P.  C.  339. 

And  upon  the  same  principle  it  would  seem  that  a  reference  Reference  to 
by  a  codicil  to  a  wiU  where  there  is  a  duly  attested  will  and  JherTia^r 
some  unattested  codicils  will  not  set  up  the  unattested  codicils.  ^*H**  ^^^ 

and  unattested 

UtteHon  v.  Robins,  1  Ad.  &  K  423 ;  2  Nev.  &  M.  821 ;  In  the  oodicila. 
goods  of  Plidps,  6  N.  of  C.  695 ;  Haynes  v.  Hill,  7  N.  of  C. 
256 ;  see,  however,  Radbuim  v.  Jervis,  3  B.  450 ;  Guest  v. 
Willasey,  2  Bing.  429 ;  3  Bing.  614. 

Possibly  a  reference  to  a  will  in  general  terms  would  incor-  Will  may 
porate  all  the  valid  instruments  constituting  the  will,  such  as  a  J^a^oodidia. 
will  and  several  codicils. 

A  codicil  referring  to  a  will  by  date  incorporates  the  will  of  Reference  to 
that  date  only,  and  not  subsequent  codicils.  Burton  v.  ^*  ^  *®' 
Newbery,  1  Ch.  D.  234;  In  bonis  Reynolds,  3  P.  &  D.  35. 

The  case  is  not  altered  by  the  fact  that  a  valid  codicil  referring 
to  the  will  by  date  is  written  on  the  same  paper  as  a  valid  will 
and  an  intermediate  unattested  codicil.  In  bonis  Hutton, 
5  N.  of  C.  698;  In  bonis  Phelps,  6  ib.  695;  In  bonis  WUlnwtt, 
1  Sw.  &  T.  36;  In  re  Spotten,  5  L.  R  Jr.  403. 

Perhaps  where  a  codicil  is  directed  to  be  taken  as  part  of  the 
will,  a  subsequent  codicil  refen*ing  to  the  will  by  date  and  con- 
finning  it  will  have  the  effect  of  confirming  the  codicil  as  well. 
See  Gordon  v.  Lord  Reay,  5  Sim.  274,  disapproved  in  Bui^ton  v. 
Xmcbery,  »upra. 

If  the  codicil  recites  the  will  by  date  and  a  codicil  by  date, 
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and  theu  confirms  the  "  said  will/*  the  term  "  will  *'  may  include 
both  will  and  codicil.    Aaron  v.  Aaron,  3  De  G.  &  S.  475. 

As  to  whether  a  codicil  headed  "  This  is  a  fourth  codicil  to 
my  will "  would  incorporate  a  codicil  headed  "  This  is  a  third 
codicil  to  my  will,"  see  Stockil  v.  Punshon,  6  P.  D.  9. 

Incorporation  of  an  instrument  into  a  will  does  not  alter  the 
eilect  of  the  instrument  so  far  as  it  is  already  valid.  So  fsu*  as 
it  is  invalid  as  an  independent  instrument  it  takes  effect  as  a 
testamentary  disposition,  subject  to  the  ordinary  rules  as  to 
lapse,  ademption,  &c.,  applicable  to  wills.  Bizzey  v.  Flight,  3 
Ch.  D.  269. 

A  paper  not  in  existence  at  the  date  of  the  execution  of  a 
testamentary  instrument  cannot  be  incorporated  in  it  or  referred 
to  for  purposes  of  construction.  Co^mtess  Ferranna  v.  Lord 
HeHfoixl,  3  Curt.  468  ;  In  bonu  Wathins,  1  P.  &  D.  19;  /» 
bonis  Dallmo,  ib.  189 ;  Singleton  v.  Tondinaon,  3  App.  C.  404 ; 
Smith  V.  Cornier,  9  Ch.  D.  170. 

Where  a  gift  Ls  made  by  will  to  a  person,  and  it  appears  on 
the  face  of  the  will  that  the  gift  is  to  be  held  on  trust,  but  the 
trusts  are  not  declared,  ond  evidence  of  the  trusts  is  admissible 
if  they  have  been  communicated  to  the  legatee  prior  to  the 
execution  of  the  will.  Crook  v.  Brooking,  2  Vem.  50,  106 ; 
Pring  v.  PHng,  2  Vem.  98 ;  Irvine  v.  Sullivan,  8  Eq.  073 ; 
Riordan  v.  Banon,  I.  R  10  Eq.  469;  In  re  Fleetwood; 
Sidgreaves  v.  Brewer,  49  L.  J.  Ch.  514;  15  Ch.  D.  594;  see 
Scott  V.  Broiuninggy  9  L.  R.  Ir.  246. 

A  testator  cannot  reserve  by  his  will  the  power  of  making 
a  testamentary  disposition  of  his  property  by  a  subsequent 
unattested   paper.     Haberghavi  v.    Vincent,  2  Ves.  Jr.  204 ; 

4  B.  C.  C.  353 ;    Countess  de  Zichy  Ferraris  v.   Marquis  of 
Hertford,  3  Curt.  468 ;  4  Moo.  P.  C.  339. 

Thus,  a  gift  to  trustees  to  hold  upon  the  uses  appointed  by  a 
letter  to  be  signed  by  the  testator  is  invalid.     Johnson  v.  Ball, 

5  De  G.  &  S.  85. 

But  there  is  no  objection  to  a  gift  to  persons  to  be  ascertained 
by  a  subsequent  act  on  the  part  of  the  testator,  provided  the 
act  is  one  which  must  be  done  as  the  natural  result  of  the  state 
of  the  property  at  the  date  of  the  will,  and  is  in  no  way  de- 
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pendent  upon  a  power  reserved  by  the  will.     Stitbbs  v.  Surgon,   Chap.  vin. 
2  Kee.  255 ;  3  M.  &  Cr.  507,  where  the  gift  was  to  the  persons  act  nf  the 
who  should   be   in    co  partnership  with    the  testatrix  at  the  *®***^'- 
time  of  her  decease,  or  to  whom  she  should  have  disposed  of  her 
business. 

It  has  been  said  that  where  the  will  discloses  that  a  bequest  Gift  on  tnwt ; 

J,  ^.^..1  /.I  .    trust  ducloaed 

18  made  to  a  person  as  a  trustee,  but  the  nature  of  the  trusts  is  later, 
not  disclosed,  evidence  of  the  trusts  is  admissible,  if  they  have 
been  communicated  to  the  legatee  after  the  execution  of  the 
will.  See  AToss  v.  Cooper,  1  J.  &  H.  352 ;  Riordan  v.  Banon, 
I.  R.  10  Eq.  469;  In  re  Fleetwood;  Sidgreaves  v.  Brevjer,  49 
L.  J.  Ch.  514:  15  Ch.  D.  594,  where  Johnson  v.  B(dl,  5  D.  G.  & 
S.  85,  which  is  an  authority  to  the  contrary,  is  discussed. 

But  if  the  trusts  are  contained  in  a  letter  not  incorporated 
with  the  will  and  not  communicated  to  the  trustees  till  after 
the  testator's  death,  the  trusts  fail.  Scott  v.  Brownrtgg,  9  L.  R. 
Ir.  240. 

The  distinction  between  the  class  of  cases  where  it  appears  on 
tlie  face  of  the  will  that  there  is  a  trust  and  those  mentioned 
below,  where  an  absolute  bequest  is  made  upon  a  secret  trust 
accept4»d  by  the  legatee,  though  fine  is  real. 

In  the  latter  cases  the  legatee  would  be  enabled  to  commit  a 
fraud  if  evidence  of  the  trust  were  not  admitted.  In  the  former 
cases  he  is  a  trustee  upon  the  face  of  the  will,  and  cannot  there- 
fore in  any  case  take  beneficially. 

Where  a  gift  is  made  in  absolute  terms,  but  the  testator  before  Secret  trust. 
or  after  the  date  of  his  will  communicates  to  the  legat<jes  his 
intention  that  they  are  to  hold  the  gift  in  trust,  and  they  either 
accept  the  trust  or  acquiesce  in  it  by  silence,  evidence  of  the 
trust  is  admissible.     Moss  v.  Cooper,  1  J.  &  H.  352. 

The  details  of  the  trust  must  be  disclosed  to  the  trustees  in 
the  testator's  lifetime,  otherwise  it  cannot  be  enforced,  and  the 
*devisee  will  take  as  trustee  for  the  next  of  kin  or  heir.     In  re 
Boyes;  Boyes  v.  Carritt,  26  Ch.  D.  531. 

Where  a  gift  is  made  to  A.  and  B.  on  the  faith  of  a  promise  Gift  procured 
by  A.,  given   before  the  gift  is  made,  to  apply  it  to  certain  holdHkitrust. 
trusts,  the  tnist  is  fastened  on  to  the  gift  to  both,  though  B.  may 
not  have  been  aware  of  the  trust,  on  the  principle  that  no  one 
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Chap.  YiiL   can  take  advantage  of  a  gift  procured  by  fraud.     RvMcU  v. 

Jackson,  10  H.  204. 
Gift  to  pencils      Where  a  gift  is  made  to  A.  and  B.  as  tenants  in  common,  the 

who  aabte-        .  .  T 

quently  accept  intention  being  to  create  a  trust  which  is  subsequently  com- 
municated to  A  but  not  to  B.,  the  gift  to  A.  only  is  fixed  with 
tlie  trust.  Tee  v.  Fenns,  2  K.  &  J.  357;  BowbotluiTti  v,  DunTiett, 
8  Ch.  D.  430. 

If  the  gift  is  made  to  joint  tenants,  and  the  tnist  is  sub- 
sequently disclosed  to  and  accepted  by  one  of  them  only,  it 
seems  the  trust  is  fastened  upon  the  whole  gift.  See  Jones  t. 
BcuUey,  3  Eq.  635 ;  Eowbotham  v.  Dunnett,  8  Ch.  D.  430. 

In  cases  of  secret  trust  the  intention  to  create  a  trust  must 
be  clearly  established.  Jones  v.  Badley,  3  Ch.  362;  McCormick 
V.  Ch'ogan,  L.  R.  4  H.  L.  82. 
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CHAPTER  IX. 


PROBATE  AND   ITS   EFFECT. 


Every  instrument  containing  a  testamentary  disposition  of    Chap. 


personal  property,  or  affecting  a  prior  testamentary  disposition,  wh»t  m»y  be 
is  entitled  to  probate  if  properly  executed  and  attested.      In  V^^^ 
bonis  Durance,  2  P.  &  D.  406. 

A  testamentary  instrument  appointing  an  executor  is  entitled  ln«tnmient 

1  appointing 

to  probate,  though  the  executor  renounces  probate.     0  Dwyer  executor. 
V.  Oeare,  1  Sw.  &  T.  465  ;  29  L.  J.  P.  47;  In  bonis  Lancaster, 

1  Sw.  &  T.  464 ;  In  bonis  Jordan,  1  P.  «&  D.  555. 

A  will  to  take  effect  upon  a  contingency  is  not  admissible  Contingent 
to  probate  for  any  purpose  if  the  contingency  does  not  happen, 
and  is  inoperative  to  revoke  a  previous  will.     In  bonis  Httgo, 

2  P.  D.  72. 

But  the  principle  does  not  apply  to  a  codicil  which  will  be  Contingent 
admitted  to  probate,  even  if  it  is  conditional  and  contains  a 
declaration  that  it  is  not  to  be  proved  unless  the  condition  is 
fulfilled,  as  it  may  have  the  effect  of  republishing  the  will. 
In  bonis  Da  Silva,  2  Sw.  &  T.  315 ;  In  bonis  Colley,  8  L.  R. 
Ir.  243. 

An  instrument  appointing  guardians  merely  is  not  entitled  Instniment 
to  probata     In  bonis  Motion,  33  L.  J.  P.  87.  ^r^uuf 

In  the  case  of  wills  of  married  women,  before  the  Married  Wills  of 

married 

Women's   Property  Act,  1882,  if  the   will   was  tendered  for  women. 
probate  on  the  ground  that  it  disposed  of  separate  estate,  it 
was  the  duty  of  the  Probate  Division  to  decide  whether  there 
was  any  separate  estate,  and  to  grant  or  refuse  probate  accord- 
ingly.    In  bonis  Tharp,  3  P.  D.  76. 

In  the  case  of  a  will  made  by  a  married  woman  under  a 
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Chap.  IX.  power,  if  all  the  persons  interested  were  before  the  Court,  it 
was  the  duty  of  the  Probate  Division  to  decide  whether  there 
was  a  power,  and  also  whether  it  had  been  executed.  In  bonis 
Tharp,  3  P.  D.  76. 
Will  of  really.  A  will  disposing  of  real  estate  only,  though  the  real  estate 
may  be  directed  to  be  converted  and  debts  and  legacies  may  be 
directed  to  be  paid,  is  not  entitled  to  probate.  In  bonis  Drurrv- 
mond,  2  Sw.  &  T.  118 ;  In  bonis  Booth,  3  P.  &  D.  177. 

« 

For  the  purpose  of  probate  the  proceeds  of  sale  of  land 
sold  under  the  Settled  Estates  Act  and  subject  to  re-invest- 
ment in  land  is  to  be  treated  as  realty.  In  bonis  Lloyd,  9  P. 
D.  65. 

But  if  the  real  estate  disposed  of  is  under  another  instrument 
held  upon  trust  for  sale  so  as  to  be  converted  in  equity,  the  will 
is  entitled  to  probate.     In  bonis  Gunn,  9  P.  D.  242. 
Appointment       A  will  disposing  of  realty  only  is  entitled  to  probate  if  the 

of  executor 

testator  appoints  an  executor.     In  bonis  Jordan,  1  P.  &  1). 
555 ;  In  bonis  Miskelly,  I.  R.  4  Eq.  62. 

The  will  of  a  married  woman  disposing  only  of  real  estate 
belonging  to  her  for  her  separate  use  and  appointing  an 
executor  was,  even  before  the  Mamed  Women's  Property  Act, 
1882,  entitled  to  probate.     Brownrlgg  v.  Pike,  7  P.  D.  61. 

Before  the  Married  Women's  Property  Act,  1882,  the  will  of 
a  married  woman  made  in  pursuance  of  a  power,  and  taking 
efifect  only  upon  real  estate,  was  not  entitled  to  probate  where 
the  mamed  woman  survived  the  coverture  without  republishing 
the  will,  though  an  executor  njight  be  appointed.  O'Dwyer  v. 
Geare,  1  Sw.  &  T.  465 ;  In  bonis  Barden,  1  P.  &  D.  325 ;  In 
bonis  Tomiinson,  6  P.  D.  209. 

But  now  the  appointment  of  an  executor  would  alone  entitle 
the  will  of  a  married  woman  to  probate.  See  In  re  Jevers,  13 
L.  R  Ir.  1. 
Foreign  will.  Where  a  testator  makes  two  wills  not  referring  to  each  other, 
one  of  property  in  England  and  the  other  of  property  abroad, 
and  appoints  different  executors,  the  foreign  will  is  not  entitled 
to  probate.  In  bonis  Good,  1  P.  &;  D.  449 ;  In  bonis  Smarts 
32  W.  R.  724. 

Where  the  testator  made  two  wills,  one  of  property  vested  in 
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him  as  trustee,  the  other  of  his  own  property,  the  two  wills     Chap.  IX. 
were  included  in  one  probate.     In  bonis  Claus,  31  W.  R.  924, 

A  will  perfect  on  the  face  of  it  and  signed  by  the  testator  and  P'*^^^  ^y 

-       .  .  executor. 

having  an  attestation  clause  reciting  that  the  will  has  been 
signed  and  declared  by  the  testator  as  his  last  will,  in  the 
presence  of  two  witnesses,  present  at  the  same  time,  who  in  his 
presence,  and  in  the  presence  of  each  other,  have  thereunto  set 
their  names  as  witnesses  thereto,  and  signed  by  the  witnesses 
accordingly,  is  pHmd  facie  valid,  and  probate  may  be  obtained 
on  the  oath  of  the  executor  only.  Williams  on  Executors^7th 
ed.  330. 

In  the  absence  of  an  attestation  clause,  or  if  the  attestation  Affidavit  of 
clause  does  not  state  the  performance  of  the  necessary  ceremonies,  ^'  "^^* 
the  will  must  be  proved  by  an  affidavit  of  one  of  the  witnesses. 
Bryan  v.  White,  2  Bob.  315 ;  Belhin  v.  Skeats,  1  Sw.  &  T.  148 ; 
Bowman  v.  Hodgson,  1  P.  &  D.  362 ;  In  bonis  Wilson,  1  P.  &  D. 
269. 

If  no  evidence  is  obtainable  from  the  attesting  witnesses,  the  Attesting 
will  will  be  presumed  to  have  been  duly  executed,  even  in  the  dead^**^ 
absence  of  an  attestation  clause.  Burgoyne  v.  Showier,  1  Rob. 
5 ;  In  bonis  Luffman,  5  N.  of  C.  183 ;  In  bonis  DicJcson,  6 
N.  of  C.  278 ;  Vinnicoinb  v.  Butler,  13  W.  R  392 ;  In  bonis 
Nicks,  34  L.  J.  P.  30 ;  In  bonis  Rees,  ii.  56 ;  Foot  v.  Stanton,  1 
Dea.  19 ;  2  Jur.  N.  S,  380 ;  In  bonis  Torre,  8  Jur.  N.  S.  494 ; 
In  bonis  Puddephatt,  2  P.  &  D.  97;  see  In  bonis  Jones,  46 
L.  J.  P.  80 ;  Clarke  v.  Clarke,  5  L.  R.  Ir.  47. 

Declarations  by  a  testator  that  he  has  duly  executed  his  will  Declftrations 
are  inadmissible  as  evidence  of  its  due  execution.     In  bonis 
Ripley,  1  Sw.  &  T.  68 ;  see  1  P.  D.  227. 

A  foreign  probate  will  not  affect  personal  property  in  ^^^fT 
England,  but  a  duly  authenticated  copy  of  a  will  proved  in  a 
foreign  country  will  be  admitted  to  probate  in  England  without 
further  evidence  of  the  validity  of  the  will.  In  bonis  Smith, 
16  W.  R.  1130;  In  bonis  Earl,  1  P.  &  D.  450;  In  bonis  Hill, 
2  P.  &  D.  89 ;  Miller  v.  James,  3  P.  &  D.  5 ;  In  bonis  Ride,  4 
P.  D.  76  ;  see  In  bonis  Prince  Henry  the  69th,  49  L.  J.  P.  67 ; 
In  bonis  Dost  Aly  Khan,  6  P.  D.  6 ;  In  re  Vallance,  48  L.  T. 
941. 
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Chap. 


Whether  in- 
corporated 
document 
should  be 
included  in 
probate. 


Where  will 
must  l»e 
proved. 


Probate,  how 


Where  the  will  has  been  proved  abroad  the  codicils  must  also 
be  proved  abroad.     In  bonis  Miller,  8  P.  D.  1G7. 

As  to  Scotch  confirmations,  see  21  &  22  Vict.  c.  5G,  ss.  12, 
16;  /ti  bonis  Ryde,  2  P.  &  D.  86 ;  Hood  v.  Lord  Barririgton, 

6  Eq.  218 ;  In  bonis  Swing,  6  P.  D.  19. 

As  to  Irish  probates,  see  20  &  21  Vict.  c.  79,  s.  95. 

The  question  whether  documents  not  in  themselves  of  a 
testamentary  character  but  incorporated  with  the  will  should  be 
included  in  the  probate  is  mainly  one  of  convenience. 

It  the  document  is  valid  in  itself  independently  of  the  will,  it 
would  seem  that  it  need  not  be  included  in  the  probate,  if  there 
is  a  difficulty  in  procuring  its  production.  Sheldon  v.  Sheldon, 
1  Rob.  81 ;  In  bonis  Sibthoi-p,  1  P.  &  D.  106. 

If  the  document  derives  its  validity  from  the  will  it  ought, 
as  a  general  rule,  to  be  included  in  the  probate.  Sheldon  v. 
Sheldon,  supra. 

If  the  document  incorporated  with  the  will  is  itself  testa- 
mentary it  should  be  included  in  the  probate. 

Thus,  where  an  English  will  refers  to  and  incorporates  a 
foreign  will  the  foreign  will  must  be  included  in  the  probate, 
though  the  executors  of  the  English  will  may  have  nothing  to 
do  with  the  property  disposed  of  by  the  foreign  will.  In  bonis 
Hai-ris,  2  P.  &  D.  83 ;  In  bonis  Lord  Howden,  43  L.  J.  P.  26. 

On  the  other  hand,  where  the  English  will,  though  confirming 
a  foreign  will,  expressly  declares  that  the  English  will  is  to  take 
effect  independently  of  the  foreign  will,  the  latter  need  not  be 
included  in  the  probate.     In  bonis  A^toi%  1  P.  D.  150. 

Where  a  clause  of  a  revoked  instrument  is  incorporated  the 
clause  alone  will  be  included  in  the  probate.    In  bonis  Kehoe, 

7  L.  R  Ir.  348. 

Probate  of  a  will  must  be  applied  for  in  the  Probate  Division, 
and  np  proceedings  can  be  taken  under  a  will  of  personal  pro- 
perty till  the  will  has  been  proved,  unless,  perhaps,  probate  is 
alleged  and  admitted  on  the  pleadings.  Piwney  v.  Hunt,  6  Ch. 
D.  98 ;  see  Tarn  v.  Comnfierdal  Bank  of  Sydney,  12  Q.  B.  D. 
294 ;  PHestman  v.  Thonias,  9  P.  D.  210  ;  BroAlford  v.  Young, 
26  Ch.  D.  656 ;  see  29  Ch.  D.  617. 

By  20  &  21  Vict.  c.  77,  s.  62,  it  is  provided  that  where  the 
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will  is  proved  in  solemn  form,  or  its  validity  declared  in  a  con-     <**P- 1^- 
tentious  matter,  the  probate  shall  be  conclusive  evidence  of  the  far  evidence  ~ 
validity  and  contents  of  the  will  in  all  proceedings  affecting  real  "  ^  "'*^*^' 
estate. 

Section  64  provides  in  effect  that  if  probate  of  a  will  not 
proved  in  solemn  form  is  intended  to  be  used  in  an  action  as 
evidence  of  a  testamentary  disposition  affecting  realty,  ten  days' 
notice  before  the  trial  of  the  intention  to  use  the  probate  as 
evidence  may  be  given;  and  if  the  opposite  party  does  not, 
within  four  days  after  receiving  such  notice,  give  notice  that  he 
disputes  the  validity  of  the  will,  the  probate  will  be  primd  facie 
evidence  of  the  will,  its  validity  and  contents.  Barraclough  v. 
Greenhough,  L.  R.  2  Q.  B.  612. 

Where  the  will  has  not  been  proved  there  can  be  no  doubt  Action  to 
that  an  action  will  lie  in  the  Chancery  Division  to  establish  it,  of  reaUatate. 
so  far  as  it  relates  to  real  estate.     For  the  old  practice  on  this 
subject,  see  a  valuable  note  in  Mr.  Dunning's  Concise  Prece- 
dents, p.  510,  et  seq. 

Probate  is  conclusive  upon  the  question  whether  the  will  does  Chancery 
or  does  not  express  the  true  will  of  the  testator.  not  set  aside 

If  the  whole  or  any  part  of  a  will  is  procured  by  fraud  the  ^le^^tee*"^ 
objection  must  be  taken  when  probate  is  applied  for. 

After  probate  of  a  will  has  been  granted  no  proceedings  can 
be  taken  in  the  Chancery  Division  to  have  the  legatee  of  the 
whole  or  any  part  of  the  property  bequeathed  declared  a  trustee 
on  the  ground  of  fraud.  Alien  v.  M*Pher8on,  1  H,  L.  191; 
Mduish  V.  Milton,  3  Ch.  D.  27. 

It  would  seem  that  the  same  principle  would  apply  even  in 
such  a  case  as  that  already  cited  of  Mitchell  v.  Gard,  3  Sw.  & 
T.  75,  supra,  p.  21;  and  see  Betts  v.  Doughty,  5  P.  D.  26;  In  re 
BirdiaU]  Milson  v.  BirdiaM,  29  W.  R.  461. 

In  a  Court  of  Construction  no  evidence  is  admissible  to  show 
that  a  clause  was  left  in  the  will  by  mistake.  In  re  By  water; 
Byxoater  v.  Clarice,  18  Ch,  D.  17. 
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WHAT  PROPERTY   MAY   BB   DISPOSED    OP   BY  WILL. 


Chap.  X. 

1  Vict.  c.  26, 

B.  S. 

All  property 

may  be  dis- 

pofied  of  by 

will; 


oompiising 
cufltomary 
f  reebolda  and 
oopyboldi 
without  aar- 
render  and 
before  admit- 
tance; alto 
such  of  them 
as  could  not 
be  deviRed 
before  the 
Act; 


estates  pur 
autre  n«  ; 


By  the  third  section  of  the  Wills  Act,  it  is  enacted  that  every 
person  may,  by  his  will,  bequeath  or  dispose  of  "  all  real  estate 
and  all  personal  estate  which  he  shall  be  entitled  to,  either  at 
law  or  in  equity,  at  the  time  of  his  death,  and  which,  if  not  so 
devised,  bequeathed  or  disposed  of,  would  devolve  upon  the 
heir-at-law,  or  customary  heir  of  him,  or,  if  he  became  entitled 
by  descent,  of  his  ancestor,  or  upon  his  executor  or  adminis- 
trator; and  that  the  power  thereby  given  shall  extend  to  all 
real  estate  of  the  nature  of  customary  freehold  or  tenant  right, 
or  customary  or  copyhold,  notwithstanding  that  the  testator 
may  not  have  surrendered  the  same  to  the  use  of  his  will,  or 
notwithstanding  that,  being  entitled  as  heir,  devisee  or  other- 
wise to  be  admitted  thereto,  he  shall  not  have  been  admitted 
thereto,  or  notwithstanding  that  the  same,  in  consequence  of 
the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will 
or  otherwise,  could  not  at  law  have  been  disposed  of  by  wQl  if 
this  Act  had  not  been  made,  or  notwithstanding  that  the  same, 
in  consequence  of  there  being  a  custom  that  a  will  or  a 
surrender  to  the  use  of  a  will  should  continue  in  force  for  a 
limited  time  only,  or  any  other  special  custom,  could  not  have 
been  disposed  of  by  will  according  to  the  power  contained  in 
this  Act,  if  this  Act  had  not  been  made;  and  also  to  estates 
2^wr  aiUre  vie,  whether  there  shall  or  shall  not  be  any  special 
occupant  thereof,  and  whether  the  same  shall  be  freehold, 
customary  freehold,  tenant  right,  customary  or  copyhold,  or  of 
any  other  tenure,  and  whether  the  same  shall  be  a  corporeal  or 
an  incorporeal  hereditament;  and  aJso  to  all  contingent,  execu- 
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tory,  or  other  future  interests  in  any  real  or  personal  estate,      ^'P-  ^ 
whether  the  testator  may  or  may  not  be  ascertained  as  the  contingent 
person  or  one  of  the  persons  in  whom  the  same  respectively  ' 

may  become  vested,  and  whether  he  may  be  entitled  thereto 
under  the  instrument  by  which  the   same  respectively  were 
created,  or  under  any  disposition  thereof  by  deed  or  will ;  and  rights  of 
also  to  all  rights  of  entry  for  conditions  broken,  and  other  rights  *°  ^' 
of  entry;  and  also  to  such  of  the  same  astates,  interests,  and  ^^  property 

•   1  '111  11  1  acquired  after 

nghts  respectively,  and  other  real  and  personal  estate,  as  the  execution  of 
testator  may  be  entitled  to  at  the  time  of  his  death,  notwith- 
standing that  he  may  become  entitled  to  the  same  subsequently 
to  the  execution  of  his  will/' 

The  effect  of  this  section  as  regards  copyholds  is  to  enable  the  Deyise  of 
copyholder  to  devise  his  estate  without  a  surrender.  Until  the  ^  " 
devisee  is  admitted  the  customary  estate  descends  to  the  heir. 
Though  the  lord  will  not  be  compelled  to  admit  the  heir  if  there 
is  a  devisee,  he  cannot  seize  because  the  devisee  refuses  to  be 
admitted  if  the  heir  is  willing  to  come  in.  R.  v.  Qarland,  L.  R. 
5  Q.  B.  269 ;  Garland  v.  Mead,  ib,  6  Q.  B.  441 ;  see  Allen  v. 
Bewsey,  7  Ch.  D.  453. 

It  has  been  suggested  that  lands  of  a  testator  dying  without  Lands  liable 
heirs  which  would  therefore  not  devolve  upon  "  the  heir-at-law 
of  him,"  but  would  escheat  to  the  lord,  are  not  within  this 
section,  and  therefore  that  a  will  disposing  of  lands  in  such  a 
case  must  be  executed  with  the  formalities  required  by  the 
Statute  of  Frauds.  Williams'  Real  Prop.,  14th  ed.,  p.  130,  note; 
Dunning's  Concise  Prec,  p.  3. 

It  appears  to  be  doubtful  whether  an  estate  pur  autre  vie  Whether  an 
limited  to  a  man  and  the  heirs  of  his  body  could  be  disposed  of  ^^^^^  ^l^^  ^ 
before  the  Wills  Act.  if  the  entail  had  not  been  barred.     The  ™^*^*"f^,j|^^ 
better  opinion   seems  to  be  that  it  could  not;   see  Campbell  hody  is 

_.  devisable. 

V.  Sandys,  1  Sch.  &  Lef.  294;  Hopkins  v.  RaTnage,  Batty, 
365;  Blake  v.  Laxton,  Coop.  185;  AUen  v.  Alien,  2  Dr.  & 
War.  307,  326;  and  see  Doe  v.  Luxton,  6  T.  R.  293;  see  1 
Jarman,  6S. 

The  Wills  Act  apparently  leaves  the  point  where  it  was, 
since  sec.  3,  which  makes  devisable  all  real  estate  which  if  not 
devised  would  devolve  upon  the  heir-at-law,  or  customary  heir, 
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Chap.  X.     or  upon  his  executor  or  administrator,  does  not  in  terms  extend 
to  real  estate,  which  would  descend  to  the  heir  special,  if  not 
devised. 
Title  by  A  person  in  possession  of  land  without  other  title  has  a 

possession  is  ,  ^^_ 

devisable.  devisable  interest  Asher  v.  Whiilock,  L.  R,  1  Q.  B.  1 ;  Clarke  v. 
Clarke,  L  R.  2  C.  L.  395 ;  see  Gresley  v.  Mousley,  4  De  G.  &  J.  78. 
But  not  the  The  third  section  does  not  make  any  kind  of  personalty 
tcwtator's'"^  *"  ^q^^^^'^^^l®  which  could  not  be  bequeathed  before;  thus  a 
°*™®*  testator  cannot  bequeath  a  promissory  note  made  to  him  so  as 

to  pass  the  right  to  sue  on  it,  which  remains  in  the  executor. 
Bishop  V.  Curtis,  18  Q.  B.  879. 
Property  held       Property  held  by  the  testator  in  joint  tenancy  survives  to  the 
t^na^^y.  Other  joint   tenants  and  cannot  be  given   by  will;   thus,  for 

instance,  property  transferred   by  the  testator  into  the  joint 
names  of  himself  and  his  wife  where  there  is  nothing  to  rebut 
the  presumption   of  advancement   cannot  be  given  by   will, 
whether  by  specific  gift  or  otherwise.     Dummer  v.  Pitcher,  2 
M.  &  K.  262;  Coates  v.  Stevens,  1  Y.  &  C.  Ex.  66;  Grosvenar  v. 
Durston,  25  B.  97;  Turrver  v.  A.-G.,  I.  R  10  Eq.  386. 
Power  to  arise      A  general  power  to  an  ascertained  person  to  appoint  the  use 
UngencyT'*      in  lands,  where  the  power  is  to  arise  only  upon  a  certain  con- 
tingency, could   always   be   executed  before  the   contingency 
happened.    DaJhy  v.  PvUeri,  2  Bing.  144;  9  J,  B.  Moore,  300; 
Loffan  V.  Bdl,  1  C.  B.  872. 
Power  to  Prior  to  the  Wills  Act  it  was  held  that  a  general  power  to 

peraonover     appoint  property  operating  upon  the  legal  estate  given  to  the 
estet?*^         survivor  of  two  persons  could  not  be  exercised  till  the  survivor 
was  ascertained.     Doe  v.  TomJcinson,  2  Mau.  S.  165. 

This  doctrine,  however,  had  no  application  to  equitable 
estates,  and  is  apparently  abolished  by  the  Wills  Act  Thonuis 
V.  Joiies,  1  D.  J.  &  S.  63. 

But  a  special  power  to  the  survivor  of  two  persons  to  appoint 
by  will,  cannot  be  exercised  until  the  survivor  is  ascertained. 
hi  re  Moir's  Trusts,  46  L.  T.  723 ;  see  Macadam  v.  Logan,  3 
B.  C.  C.  310 ;  Cave  v.  Cave,  8  D.  M.  &  G.  131. 

Nor  can  a  power  to  appoint  to  persons  living  at  a  certain  time 
be  exercised  before  the  time  arrives.  Blight  v.  HartrioU,  Id 
Ch.  D.  294. 
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A  power  to  be  exercised  by  an  instrument  in  writing  could     ^^^P-^ 
always  be  exercised  by  will.    Lisle  v.  Lisle,  1  B.  C.  C.  533.         Power  to  be 

Al  general  power  to  appoint  by  deed  or  instrument,  sealed  writing, 
and  delivered  before  a  certain  period,  cannot  be  exercised  by  a 
will  which  does  not  take  eflTect  till  after  the  period.     Coopei'  v. 
MaHin,  3  Ck  47. 

A  power  to  appoint  by  will  to  A  and  others  may  be  exer- 
cised after  A.'s  death.  Paske  v.  Haselfoot,  2  N.  R.  568 ;  33  B, 
125. 

Where  a  power  of  disposition  over  property  is  given  to  a  Power  of 
person,  the  power  may  be  exercised  by  deed  or  will,  and  will  cut^*own"to  *^ 
not  be  cut  down  to  a  testamentary  power  without  clear  words.     testamenUry 

.  power. 

Thus  a  gift  to  A  for  life,  with  a  power  to  dispose  of  the 
property  then  or  at  or  after  his  decease,  gives  A.  a  power  exer- 
cisable by  deed  or  will.  Anon,,  3  Leon.  71,  pi.  108;  Ex  i>arte 
Williama,  1  J.  &  W.  89 ;  Tomlivson  v.  Dighton,  1  P.  W.  149  ; 
1  Com.  194;  In  re  David's  Trusts,  Jo.  495;  In  re  MorilocUs 
Trusts,  3  K.  &  J.  456  ;  Humble  v.  Boivman,  47  L.  J.  Ch.  62 ; 
In  re  Jackson's  Will,  13  Ch.  D.  189 ;  see,  too,  Sinnot  v.  Walsh, 
5  L.  R  Ir.  27.  The  cases  of  Kennedy  v.  Kingston,  2  J.  6c  W, 
431 ;  Reid  v.  Beid,  25  B.  469 ;  and  Freeland  v.  Pearson,  3  Eq. 
658,  may  be  considered  overruled. 

On  the  other  hand,  if  any  words  are  used  which  would  be 
appropriate  only  to  a  testamentary  gift,  such  as  leave  or 
bequeath,  the  power  can  only  be  exercised  by  will.  Doe  v. 
Thorley,  10  East  438;  Walsh  v.  Wallinger,  2  R.  &  M.  78; 
Paul  V.  Hewetson,  2  M.  &  K.  434. 

Possibly,  if  the  tenant  for  life  is  restrained  from  alienation,  a 
power  at  her  decease  to  dispose  of  property  might  be  construed 
as  testamentary  only.     Archibald  v.  Wi'ight,  9  Sim.  161. 

Under  a  gift  to  A  for  life,  with  power  to  dispose  of  the 
property  for  her  own  use,  with  a  gift  over  "  in  the  event  of 
her  decease,  should  there  be  anything  then  remaining,"  the 
tenant  for  life  has  no  power  of  disposition  by  will.  In  re 
Thomson's  Estate;  Herring  v.  Barrow,  13  Ch.  D.  144;  14  Cli. 
D.  263. 

A  power  to  be  exercised  by  an  instrument  in  writing  executed 
with  certain  formalities  is  exercisable  by  will  executed  with 
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^'^^P-^  those  fonnalities.  Kibhet  v.  Lee,  Hob.  312;  Smith  v.  Adkins, 
14  Eq.  402 ;  Oranr/e  v.  Pickford,  4  Dr.  363. 

Sec.  10  of  The  10th  section  of  the  Wills  Act  enacts  that  no  appointment 

made  by  will  in  exercise  of  any  power  shall  be  valid  unless  the 
same  be  executed  in  manner  thereinbefore  required ;  and  every 
will  so  executed  shall^  so  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  will,  notwithstanding  it  shall  have  been  expressly 
required  that  a  will  made  in  exercise  of  such  power  should 
be  executed  with  some  additional  or  other  form  of  execution 
or  solemnity. 

Applies  to  The   section   applies  to  powers  created  since  as  well  as  to 

nnoe  the  Act.  powers  Created  before  the  Act.  Hubbard  v.  Leea,  L.  R.  1  Ex. 
255. 

But  only  to         The  section,  however,  only  applies  to  powers  which  are  in 

powers 
mental 
temiB. 


mentaiyia      terms  testamentary,  and  therefore  a  power  to  appoint  by  in- 


strument in  writing  executed  with  certain  formalities  cannot 
be    exercised    by   a  will    executed    only    with   the   statutory 
formalities.     West  v.  Ray,  Kay,  385;   Taylor  v.  Meads,  4  D. 
J.  &  S.  597. 
Tn»t  and  By  section  30  of  the  Conveyancing  and  Law  of  Property  Act, 

»utS!^^        1881,  the  tnist  and  mortgage  estates  of  testators  dying  after 
the  31st  December,  1881,  vest  in  their  personal  representatives. 
The   section   applies   to  copyholds.     In  re  Hughes,  W.  N. 
1884,  53. 

Before  this  Act  the  question  frequently  arose  whether  a  trust 
could  be  devised,  as  to  which  the  law  appears  to  have  stood  as 
follows ; — 
When  a  trust       When  there  was  a  gift  to  trustees  and  the  survivor  of  them 
devLed.  ^^^  heirs  and  assigns  upon  trusts  to  be  executed  by  the  trustees 

and  the  survivor  of  them  his  heirs  and  assigns,  the  power  of 
executing  the  trusts  cuuld  be  devised  by  the  will  of  the  sur- 
vivor. Titley  v.  Wolstenhol/nie,  7  B.  425  ;  Hall  v.  May,  3  K. 
&  J.  585. 

The  same  rule  applied,  when  the  gift  was  to  the  trustees, 
their  heirs,  executors,  and  administrators,  the  word  assigns 
being  omitted.  Osborne  v.  Rowleit,  13  Ch.  D.  774 ;  see  In  iy 
Morton  &  Hallett,  49  L.  J.  Ch.  559;   15  Ch.  D.  143;  In  re 
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Ingleby  Book,  13  L.  R.  Ir.  326.     The  following  cases,  so  far  as     Chap.  x. 
they  decide  the  contrary,  may  be  considered  overruled :  Cooke 
V.  Crawford,  13  Sim.  91 ;  Wilson  v.  Bennett,  5  De  G.  &  S.  479  ; 
Macdonald  v.  WaUcer,  14  B.  556 ;  Ashton  v.  Wood,  3  Sra.  &  G. 
436 ;  3  Jur.  N.  S.  1164. 
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A  TESTATOR  may  appoint  special  executors  of  any  portion  of 
his  property ;  see  2  Key  &  Elphinstone,  798 ;  4  Dav.  Con  v.  102 ; 
Dunning,  Cone.  Prec.  435. 

He  may  also  appoint  different  executors  for  different  countries. 
In  bonis  Wallich,  1  Sw.  &  T.  423 ;  Velho  v.  Leite,  ib.  456. 

The  executor  appointed  in  the  country  of  the  testators 
domicile  is  entitled  to  receive  the  clear  surplus  in  the  hands  of 
limited  executors.     Eames  v.  Uacon,  18  Ch.  D.  347. 

A  testator  may  substitute  other  executors  in  the  event  of  the 
absence  or  death  of  those  appointed.  In  bonis  Langford,  1  P. 
&  D.  458 ;  In  bonis  Foster,  2  P.  &  D.  304. 

And  he  may  delegate  the  power  of  appointing  executors  to 
another  who  may  appoint  himself.  In  bonis  Cringan,  1  Hag. 
548 ;  In  bonis  Ryder,  2  Sw.  &  T.  127. 

Since  the  MaiTied  Women's  Property  Act,  1882,  a  marri^ 
woman  can  act  as  executrix  without  her  husband's  consent. 
In  bonis  Ay  res,  8  P.  D.  168. 

Before  that  Act,  if  the  husband  refused  his  consent,  probate 
was  granted  to  the  married  woman's  attorney.  Gierke  v.  Clerke, 
6  P.  D.  103. 

A  person  appointed  executrix  of  all  property  not  named  in 
the  will  is  not  an  executrix  of  the  will  or  entitled  to  probate. 
In  bonis  Wakeham,  2  P.  &  D.  395. 

Where  there  are  several  testamentary  papers  not  inconsistent 
and  each  appointing  sole  executors,  probate  is  granted  to  all 
the  executors.  In  bonis  Graham,  3  Sw.  &  T.  69 ;  Geaves  v. 
Pi^e,  3  Sw.  &  T.  71.    See  In  bonis  Morgan,  1  P.  &  D.  323. 
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Beappointment  by  a  codicil  of  some  of  the  executors  appointed     Chap.  XI. 
by  the  will  together  with  new  executors  does  not  revoke  the 
appointment  of  executors  contained  in  the  will.     In  bonis  Leese^ 
2  Sw.  &  T.  442  ;  In  re  Lloyd,  I.  R.  6  Eq.  348. 

A  codicil  appointing  a  person  "  sole  "  executor  of  the  will  re- 
vokes the  appointment  of  executors  made  by  the  will.  In  bonis 
Lowe,  3  Sw.  &  T.  478 ;  In  hcmis  Baily,  1  P.  &  D.  628. 

Where  a  testator  appointed  A.  without  saying  to  what  office, 
and  afterwards  referred  to  his  executor,  A.  was  held  to  be 
executor.    In  bonis  Bradley,  8  P.  D.  215. 

Though  no  executors  are  expressly  appointed,  if  the  testator  Executor 

1-.  according  to 

has  directed  any  person  to  pay  his  debts  and  admmister  the  tenor, 
estate,  such  person  will  be  executor  according  to  the  tenor.     In 
bonis  Montgomery,  5  N.  of  C.  99 ;  In  bonis  Adamson,  3  P.  & 
D.  253;  In  bonis  BlueU,  15  L.  R.  Jr.  140. 

Thus,  trustees  to  whom  the  testator's  personal  estate  is  given, 
subject  to  a  charge  of  debts,  are  in  effect  executors.  In  bonis 
Baylis,  1  P.  &  D.  21 ;  In  bonis  BeU,  4s  P.  D.  85  ;  see  In  bonis 
Palmer,  11  L.  R.  Jr.  1. 

A  request    that  certain  persons   shall  act  for  or  with  an  Bequest  to  act 
executrix  appointed  by  the  will,  makes  them  executors  according 
to  the  tenor.     In  bonis  Brown,  2  P.  D.  110. 

A  person  appointed  to  carry  out  the  intentions  of  the  will  is 
executor  according  to  the  tenor.  In  re  Archdall,  5  L.  R.  Ir. 
168. 

The  appointment  of  a  person  sole  trustee  of  a  will  will  not  St»le  tru»ieo 

.  .  .    not  an 

in  itself  make  him  executor  according  to  the  tenor.     In  bonis  executor. 
Pundiard,  2  P.  &  D.  369;  In  bonis  Loivrij,  3  P.  &  D.  157.    See 
Boardman  v.  Stanley,  I.  R.  6  Eq.  590 ;  Smith  v.  Kerran,  I.  R. 
1 1  Eq.  447. 

It  seems  trustees  to  whom  the  residue  only  is  given  on  trust 
to  pay  debts  are  not  executoi's.  In  bonis  Love,  7  L.  R.  Ir.  178 ; 
see  In  bonis  Toomy,  3  Sw.  &  T.  5G2. 

And  when  in  exercise  of  a  testamentary  power  property  is 
directed  to  be  distributed  by  the  trustees  of  the  settlement,  this 
does  not  make  the  trustees  executors.  In  bonis  Fraser,  2 
P.  &  D.  183. 

By  12  Car.  II.  c.  24,  sect  8,  it  is  enacted  that  where  any  l'»««^<»  "*y 
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person  hath  or  shall  have  any  child  or  children  under  the  age 
of  one  and  twenty  years,  and  not  married  at  the  time  of  his 
death,  that  it  shall  and  may  be  lawful  to  and  for  the  father  of 
such  child  or  children,  whether  born  at  the  time  of  the  decease 
of  the  father,  or  at  that  time  in  ventre  sa  mire,  or  whether  such 
father  be  within  the  age  of  one  and  twenty  years,  or  of  full  age, 
by  his  deed  executed  in  his  lifetime,  or  by  his  last  will  and 
testament  in  writing,  in  the  presence  of  two  or  more  credible 
witnesses,  in  such  manner  and  from  time  to  time  as  he  shall 
respectively  think  fit,  to  dispose  of  the  custody  and  tuition  of 
such  child  or  children,  for  and  during  such  time  as  he  or  they 
shall  respectively  remain  under  the  age  of  one  and  twenty 
years,  or  any  lesser  time,  to  any  person  or  persons  in  possession 
or  remainder,  other  than  popish  recusants ;  and  that  such  dis- 
position of  the  custody  of  such  child  or  children  made  since  the 
24th  of  February,  1645,  or  hereafter  to  be  made,  shall  be  good, 
and  effectual  against  aU  and  every  person  or  persons  daiming 
the  custody  or  tuition  of  such  child  or  children  as  guardian  in 
socage  or  otherwise ;  and  that  such  person  or  persons,  to  whom 
the  custody  of  such  child  or  children  hath  been  or  shall  be  so 
disposed  or  devised  as  aforesaid,  shall  and  may  maintain  an 
action  of  ravishment  of  ward  or  trespass  against  any  person  or 
persons  which  shall  wrongfully  take  away  or  retain  such  child  or 
children,  for  the  recovery  of  such  child  or  children  ;  and  shall 
and  may  recover  damages  for  the  same  in  the  said  action,  for  the 
use  and  benefit  of  such  child  or  children. 

The  9th  section  of  the  same  statute  enacts,  that  such  person 
or  persons,  to  whom  the  custody  of  such  child  or  children  hath 
been  or  shall  be  so  disposed  or  devised,  shall  and  may  take  into 
his  or  their  custody  to  the  use  of  such  child  or  children,  the 
profits  of  all  lands,  tenements,  and  hereditaments  of  such  child 
or  children ;  and  also  the  custody,  tuition,  and  management  of 
the  goods,  chattels,  and  personal  estate  of  such  child  or  children, 
till  their  respective  age  of  one  and  twenty  years,  or  any  lesser 
time,  according  to  such  disposition  aforesaid;  and  may  bring 
such  action  or  actions  in  relation  thereunto,  as  by  law  a  guardian 
in  common  socage  may  do. 

Section  1  of  the  Wills  Act  declares  that  the  word  will  shall 


GUARDIANS-  75 

include  a  disposition  by  will  of  the  custody  of  a  child  under     Climp.  XI. 
12  Car.  II.  c  24.     It  follows,  therefore,  that  an  infant  cannot 
appoint  testamentary  guardians  by  will  (section  7). 

An  instrument  appointing  a  testamentary  guardian  is  valid 
though  attested  by  the  guardian.  Morgan  v.  HatcheU,  24  L.  J. 
Ch.  135. 

The  statute  enables  a  father  to  give  a  testamentary  guardian  Father  may 
authority  to  nominate  another  as  guardian.     In  bonis  Paimdl,  poiutment  of 

2  P.  &  D.  379.  guardian. 

A  father   has  no  legal   power  to  appoint   a  testamentary  Illegitimate 

cnildren. 

guardian  of  his  illegitimate  children,  though  the  person  selected 
by  him  would  in  tnost  cases  be  appointed  by  the  Court.  Sleeman 
V.  Wilson,  13  Eq.  36. 

The  testamentary  guardian  has  a  legal  right  to  the  custody  Guardian 

r    1        i_«i  1  •  •  •  1       •     entitled  to 

of  the  child,  and  is  entitled  to  a  writ  of  habeas  coi7>us  to  obtain  custody, 
possession  of  his  ward.      In  re  Andrews,  L.  R.  8  Q.  B.  153; 
see,  too.  In  re  Ethel  Brown,  13  Q.  B.  D.  611 

There  is  nothing  to  prevent  a  father  from  appointing  a  Roman 
Catholic  ecclesiastic  the  guardian  of  his  children.  Talbot  v. 
Ewrl  of  Shrewsbury,  4  M.  &  Cr.  672 ;  In  re  Andreius,  L.  R.  8 
Q.  B.  153 ;  In  re  Byrnes,  I.  R.  7  C.  L.  199. 

No  precise  words  are  necessary  to  appoint  a  testamentary  J^^'^j^J^^^'* 
guardian. 

Thus  it  is  sufficient  to  direct,  that  the  children  are  to  be 
brought  up  under  the  care  and  direction  of  a  certain  person,  or 
that  he  is  to  have  the  management  and  care  of  the  house  and 
children,  or  that  he  is  to  take  care  to  see  the  child  educated. 
Bridges  v.  Hales,  Moseley,  109 ;  Miller  v.  Han^,  14  Sim.  540; 

9  Jur.  388 ;  Lady  Teynham  v.  Lennard,  4  B.  P.  C.  302. 

A  person  appointed  guardian  of  the  estate  is  not  a  testa- 
mentary guardian.     In  re  Norbury,  I.  R.  9  Eq.  134. 

The  mother  is  the  natural  guardian,  and  if  the  father  appoints 
no  guardian  the  mother's  right  remains,  even  though  the  father 
directs  that  she  shall  not  be  guardian.    In  re  Wood,  16  W.  R.  164. 

And  this  rule  applies  to  an  illegitimate  child :  Reg,  v.  Nash, 

10  Q.  B.  D.  454. 

A  father  is  entitled  to  direct  the  religion  in  which  he  wishes  ^^^?^ 
his  children  to  be  brought  up  after  his  death. 
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Chap.  XL  But  the  cases  show,  that  less  weight  will  be  given  to  the 
wishes  of  a  deceased  than  to  those  of  a  living  father,  and  that 
in  the  former  case  the  Court  will  not  interfere  in  favour  of  the 
religion  selected  by  the  father  if  he  has  done  anything  amount- 
ing to  an  abandonment  of  his  rights,  or  if  the  interference 
would  not  be  for  the  benefit  of  the  children.  Hawksworth  v. 
Hawksvjoiih,  6  Ch.  539 ;  Andrews  v.  Salt,  8  Ch.  622 ;  In  re 
Agar-EUis;  Agar-ElUs  v.  Lascdlea,  10  Oh.  D.  49 ;  2*  Ch.  D, 
317 ;  In  re  Clarke,  21  Ch.  D.  817 ;  In  re  Walsh,  13  L.  R.  Ir. 
269. 
P'^pe/^y  ^  The  executor  is  entitled  to  possession  of  the  testator's  corpse, 
and  directions  given  by  the  will  as  to  the  disposition  of  the 
body  are  invalid.  Williams  v.  WUliams,  20  Ch.  D.  659. 
Peraona  By  2  &  3  Will.  IV.  c.  75,  "  An  Act  for  regulating  Schools  of 

custody  of  Anatomy,"  s.  7,  it  is  enacted  that  it  shall  be  lawful  for  any 
pera^tThCTn  ©xecutor,  or  other  party  having  lawful  possession  of  the  body 
to  undergo      ^f  g^jr^y  deceased  person,  and  not  being  an  undertaker,  or  other 

Bnatomical  , 

examination  party  interested  with  the  body  for  the  purpose  only  of  inter- 
caaes.  ment,  to  permit  the  body  of  such  deceased  person  to  undergo 

anatomical  examination,  unless,  to  the  knowledge  of  such  executor 
or  other  party,  such  person  shall  have  expressed  his  desire, 
either  in  writing  at  any  time  during  his  life,  or  verbally  in  the 
presence  of  two  or  more  witnesses  during  the  illness  whereof 
he  died,  that  his  body  after  death  might  not  undergo  such  exami- 
nation, or  unless  the  surviving  husband  or  wife,  or  any  known 
relative  of  the  deceased  person,  shall  require  the  body  to  be 
interred  without  such  examination. 
Provision  By  section  8  of  the  same  statute  it  is  enacted,  that  if  any 

pers^  direct-  person,  either  in  writing  at  any  time  during  his  life,  or  verbally 
in^ anatomical  J     ^j^    presence  of  two  or  more   witnesses  during  the  illness 

exammationa  ^  ,  ^ 

after  their  whereof  he  died,  shall  direct  that  his  body,  after  death,  be  ex- 
death.  .  . 

amined  anatomically,  or  shall  nominate  any  party  by  this  Act 

authorised  to  examine  bodies  anatomically  to  make  such  ex- 
amination, and  if,  before  the  burial  of  the  body  of  such  person, 
such  direction  or  nomination  shall  be  made  known  to  the  party 
having  lawful  possession  of  the  dead  body,  then  such  last- 
mentioned  party  shall  direct  such  examination  to  be  made, 
and  in  case  of  any  such  nomination  as  afore.said  shall  request 
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and  pennit  any  party  so  authorised  and  nominated  as  aforesaid  <**P-  XL 
to  make  such  examination^  unless  the  deceased  person's  surviving 
husband  or  wife,  or  nearest  known  relative,  or  any  one  or  more 
of  such  person's  nearest  known  relatives,  being  of  kin  in  the 
same  degree,  shall  require  the  body  to  be  interred  without 
such  examination. 

Upon  the  question  of  cremation,  see  the  case  of  i2.  v.  Price,  Cremation. 
12  Q.  B.  D.  247. 

A  testator  may,  there  can  be  no  doubt,  appoint  a  person,  Appointment 
agent,  or  solicitor  to  his  estate  in  such  a  way  as  to  entitle  the  soUcitor. 
person  to  be  employed:  Hibbert  v.  Hibbert,  3  Mer.  681 ;  Williams 
V.  Corbet,  8  Sim.  349. 

But  a  request  that  a  particular  person  may  be  employed  as 
manager  or  receiver,  or  a  declaration  that  a  particular  person 
is  to  be  the  solicitor  to  the  estate,  does  not  impose  on  the 
trustees  a  duty  to  employ  him :  Shaw  v.  Lawless,  5  CI.  &  P. 
121);  Finden  v.  Stephens,  2  Ph.  142;  Belaney  v.  Kelky,  19 
W.  R  1171;  Foster  v.  Elsley,  19  Ch.  D.  518. 
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ELECTION. 


Cbap.  xn.  A  TESTATOR  can  of  course  only  dispose  of  his  own  property  by 
will ;  however,  by  means  of  the  doctrine  of  election,  he  may  in 
When  election  many  cases  in  effect  dispose  of  the  property  of  others.  Thus, 
where  a  testator  disposes  of  the  property  of  a  person,  and  at  the 
same  time  gives  that  person  property  of  his  own  by  his  will,  the 
person  whose  property  is  given  away  is  bound  to  elect  whether 
he  will  keep  his  own  property  and  surrender  an  equivalent 
value  of  the  benefits  given  him  by  the  will,  or  whether  he  will 
take  entirely  under  the  will.  Rogers  v.  Jones,  3  Ch.  D.  688 ; 
lie  Carpenter ;  Carpenter  v.  Disney,  51  L.  T.  773. 

The  compensation,  which  has  to  be  made  by  a  person  electing 

to  take  against  the  will,  is  a  charge  upon  the  benefits  he  receives 

under  the  will,  so  that  if  he  takes  real  estate  under  the  will  and 

dies  before  making  compensation,  the  compensation  is  a  charge 

on  the  land  and  is  not  payable  out  of  his  personal  estate.  Pickei^s- 

gill  V.  Rodger,  h  Ch.  D.  163. 

li^ratee  mnst       The  person  electing  must  elect  to  take  under  or  against  the 

againat  the      whole  instrument,  will  and  codicils,  and  not  merely  that  part  of 

meni!wm  wid  ^^  which  disposes  of  his  own  property.     Cooper  v.  Cooper,  L.  R. 

oodidiB.  '       6  Ch.  15 ;  i6.  7  H.  L.  53. 

Unless  the  If,  however,  there  is  a  gift  expressly  in  lieu  of  dower,  or  the 

the  election  to  testator  declares  that  the  legatee  is  to  elect  only  between  one  of 

iMbraeSr*    ^^  benefits  given  him  by  the  will  and  his  own  property,  election 

will  be  confined  to  that.     Walker  v.  Inge,  Rom.  N.  of  0.  95  ; 

East  V.  Cooh,  2  Ves.  Sen.  30,  explained  in  Wilkinson  v.  Dent, 

6  Ch.  339 ;  CooU  v.  Cordon,  I.  R.  11  Eq.  180. 

Gift  in  satis-        But  a  gift,  though  declared  to  be  in  satisfaction  of  any  sums 

debt  will  not    in  which  the  testator  may  be  indebted  to  the  donee  at  the  time 
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of  his  decease,  or  in  satisfaction  of  a  rent  charge,  the  object  benig     ^^P  ^^ 

testamentary  bounty,,  will  put  the  legatees  to  their  election  to  limit  election 

take  under  or  against  the  whole  will     Wilkinson  v.  Dent,  6  Ch.  ticuiAr  gift. 

339 ;  see,  too,  CovMs  v.  Acworth,  9  Eq.  519. 

Election  arises  only  between  a  gift  by  the  will  and  something  Election 

belonging  to  the  legatee  by  a  title  dehors  the  will.     Thus,  no  ^^^^^  / 

case  for  election  arises  where  a  testator  has  given  a  legatee  '^^^  ^^ 

several  l^acies,  some  of  which  are  onerous.     In  such  a  case  the  d^han  the 

.  .         .  will 

legatee  may  reject  the  onerous  legacies  without  forfeiting  the  ^^  election 

others.     Andrew  v.  THnity  Hall,  9  Ves.  525  ;  Moffett  v.  Bates,  ^^l^^-^^ 

3  Sm.  &  G.  468 ;  Tfa^Ten  v.  Rudall,  1  J.  ii  H.  1 ;  Aston  v.  onerous. 

Wood,  22  W.  R  893  ;  43  L.  J.  Ch.  715. 

And  a  legatee  of  a  house  subject  to  a  mortgage  and  of  an 
annuity  is  not  bound  to  make  up  the  interest  on  the  mortgage 
if  the  house  is  insufficient  to  satisfy  the  mortgage  debt.  Syer 
v.  Gladstone,  W.  N.  1885,  153. 

But,  if  the  onerous  and  beneficial  legacies  are  given  together  Unless  there 
as  one  entire  gift,  or  there  is  an  intention  that  tiie  legatee  thaTthe 
shall  not  take  one  without  the  other,  he  must  take  all  or  none.  leg**««  "  ^ 

'  take  all  or 

Green  v.  BHtten,  42  L.  J.  Ch.  187 ;  Talbot  v.  Lord  Radnor,  3  none. 
M.  &  K.  252 ;  aiithrie  v.  WoLrorul,  22  Ch.  D.  573  ;  see  Fahi^ 
laugh  v.  Johnstone,  16  Jr.  Ch.  442. 

And   upon   the    same   principle    election  does  not  arise   as  No  election 
between  two  clauses  in  the  same  will,  the  title  to  both  the  pro-  clauses  of  a 
perties  between  which  the  legatee  would  have  to  elect  being  ^"^ 
derived  under  the  will.    WoUaston  v.  King,  8  Eq.  165 ;  Wallinger 
V.  Wallinger,  9  Eq.  301. 

Devises  and  bequests  upon  condition  must  be  distmguished  DevUe  upon 
from  cases  of  election.     Cooper  v.  Cooper,  L.  R.  6  Ch.  15 ;  ib.  tinguished 

IT  XT    T     CO  from  election. 

In  the  latter  it  is  immaterial  whether  the  testator  knew  or 
not  that  the  property  of  which  he  was  disposing  was  not  his 
own,  in  the  former  he  must  have  known  that  it  was  not.  Tlie 
characteristic  of  the  former  is  forfeiture,  of  the  latter  compensa- 
tion. Thus  a  devise  to  A.  on  condition  of  his  conveying  certain 
property  of  his  own  would  be  a  condition  and  not  a  case  for 
election.  Sec  Middleton  v.  Windross,  16  Eq.  212;  Boughton 
V.  Boughton,  2  Ves.  Sen.  12;  Fearon  v.  Fearon,  3  Jr.  Ch.  19. 

In  order  to  raise  a  case  for  election  there  must  be  on  the  face  To  raise  eleo- 
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Chap.  xn.    of  the  will  a  disposition  on  the  part  of  the  testator  of  something 
tion  the  testa-  belonging  to  a  person  who  takes  an  interest  under  the  will. 
alfydkpoBe of'      ^^^  intention  to  dispose  of  something  not  his  own  must 
something  not  appear  on  the  face  of  the  will,  and  evidence  is  not  admissible  to 

his  own.  ■*  * 

show  that  the  testator  considered  certain  property  as  his  own, 
and  intended  to  pass  it  by  words  not  directly  referring  to  it ; 
see  Pole  v.  Lord  Somers,  6  Ves.  322 ;  Doe  v.  Chichester,  4  Dow. 
76,  pp.  89,  90. 
Erroneous  An  erroneous  belief  on  the  part  of  the  testator,  even  though 

helief  or 

recital  wiU       be  expressly  declares  that  he  has  made  his  will  on  the  faith  of 
tioiu"^  *^^   ^*»  ^^^^  ^^^  ^^®®  ^^  election.    Langaton  v.  Lamgston,  21  B.  552 ; 
Dashwood  v.  Peyton,  18  Ves.  27 ;  Box  v.  Barrett,  3  Eq.  244 ; 
see  Lewis  v.  Lewis,  LRU  Eq.  340. 
In  respect  of        It  makes  no  diflference  whether  the  property  attempted  to  be 
of  a  l^tee      disposed  of  by  the  testator  is  vested  contingent  or  reversionary ; 
election  arises,  though  in  the  latter  case,  if  the  reversionary  interest  in  person- 
alty of  a  married  woman  is  disposed  of  she  cannot  elect  till  her 
interest  falls  into  possession.     Williams  v.  Mayne,  I.  R.  1  Eq. 
519 ;  Webb  v.  Earl  of  Shaftesbury,  7  Ves.  480 ;  Wilson  v.  Lord 
TovmsJiend,  2  Ves.  Jun,  697 ;  see  too  Smith  v.  Lucas,  18  Ch.  D. 
531 ;  Wilder  v.  PigoU,  22  Ch.  D.  263 ;  In  re  Wheatley;  Smith 
V.  Spence,  27  Ch.  D.  606 ;  In  re  Vardon's  Trusts,  28  Ch.  D.  124. 
Belease  of  a         The  release  of  a  debt  due  to  the  testator  from  A.,  the  testator 
a  third  person  at  the  Same  time  releasing  a  debt  due  from  B.  to  A.,  will  put  A. 
to  a  legatee.     ^  j^jg  election.    Synge  v.  Synge,  15  Eq.  389 ;  9  Ch.  128. 
Legatee  must       It  is  Sufficient  to  raise  election  if  the  property  disposed  of  by 
the^property    *'^®  testator  is  the  property  of  a  person  taking  a  benefit  imder 
given  away  at  ^]^q  ^j^j  ^^  ^^^^  jg^^  ^f  ^jj^  testator's  death,  and  a  title  as  next 

the  testator  s  ^  ^  ' 

death.  of  kin  to  an  intestate  whose  estate  has  not  at  the  date  of  the 

death  been  fully  administered  is  sufficient.  Cooper  v.  Cooper, 
L.  E.  6  Ch.  15 ;  ib.  7  H.  L.  53 ;  see  Bennett  v.  HovMswoiih,  6  Ch. 
D.  671, 

Title  as  next        Jn  such  a  case,  for  the  purpose  of  election,  the  interest  of  the 

of  kin  to  an  ,      ,  * 

intestate.  next  of  kin  is  to  be  estimated  as  it  was  at  the  death  of  the 
intestate,  his  debts  being  rateably  distributed  over  his  estate,  ib. 
But  if  the  property  in  question  is  not  acquired  till  after  the 
death  of  the  testator,  no  election  arises  in  respect  of  it  Howells 
V.  Jenkins,  2  J.  &;  H.  706 ;  1 D.  J.  &  S.  617 ;  Orissell  v.  Sivinhoe, 
7  Eq.  291,  in  which  case  it  seems  the  husband  would  have  been 
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bound  to  elect  if  he  had  been  his  wife's  administrator  at  the    ^'^P-  ^^ 
testator's  death.     See  Cooper  v.  Cooper,  6  Ch.  15,  p.  21. 

And  where  a  wife  had  elected  to  take  an  estate^ against  the  DeriTaUve 
wiU,  the  husband,  being  tenant  by  the  curtesy,  was  not  again  ^  ^ 
put  to  his  election  between  his  tenancy  by  the  curtesy  and 
benefits  given  to  him  by  the  will,  compensation  having  been 
already  made  for  the  value  of  the  estate.     Lady  Cavan  v.  Pul- 
teney,  2  Ves.  Jun.  544 ;  3  Ves.  884. 

So,  too,  the  right  of  a  creditor  to  be  paid  out  of  property  be-  Mere  pcnoiuj 
longing  to  an  intestate,  and  disposed  of  by  the  testator,  being 
merely  a  personal  right,  will  not  put  the  creditor  to  election 
between  his  claim  upon  the  intestate's  estate  and  a  benefit  given 
by  the  will  See  Cooper  v.  Cooper,  L,  R.  7  H.  L.  53,  p.  66.  See 
Kidney  v.  Coussmaker.  12  Ves.  136. 

When  a  testator  having  a  special  power  of  appointment  over  Appointment 
certain  property  appoints  absolutely  to  the  objects  of  the  power,  B™^i*power 
and  superadds  a  condition  or  request  that  they  shall  give  the  wi<^^.i?v»l»d 
property  in  a  certain  way,  no  case  of  election  arises,  the  illegal  superadded 
condition  being  considered  struck  out  of  the  will.    Cai^er  v.  tion. 
Bovies,  2  R  &  M.  301 ;  Blacket  v.  iami,  14  B.  482 ;  Woolridge 
V.  Woolridge,  Johns.  63 ;  Churchill  v.  Churchill,  5  Eq.  44.     See 
KiTig  V.  King,  15  Jr.  Ch.  479 ;  Moriarty  v.  Martin,  3  Ir.  Ch. 
26 ;  White  v.  White,  22  Ch.  D.  555. 

Where  there  is  no  absolute  gift  in  the  first  instance,  but  the  it  does  when 

4llA    W^^%1tfl 

original  gift  is  subject  to  invalid  limitations  over  and  restrictions,  appointment 
the  objects  of  the  power  must  elect  between  their  rights  under  ^  "^^^^ 
the  power  and   the   other  benefits  given   them  by  the  will. 
Tomkyna  v.  Hlane,  28  B.  422 ;  White  v.  White,  22  Ch.  D.  655 ; 
King  v.  King,  13  L.  R.  Ir.  531. 

And  generally  election  arises,  where  property  subject  to  a  Pmperty 

.  ^  '       \  •       •  1      subject  to  a 

special  power  of  appomtment  vested  in  the  testator,  is  given  by  special  power, 
him  to  persons  not  the  objects  of  the  power  when  the  latter 
receive  benefits  under  the  will.     Whistler  v.  Webster,  2  Ves, 
Jun.  366. 

It  has  been  held  that  where  the  property  is  appointed  to 
objects  of  the  power  but  the  appointment  is  void  for  remoteness, 
the  persons  taking  in  de&ult  of  appointment  are  not  bound  to 
elect     The  case  requires  reconsideration.      In  re    Wai^^en^s 

a 
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Ohap.  XII.    Trusts,  26  Ch.  D.  208  ;  see  In  re  Wheatley ;  Smith  v.  Spence, 
27  Ch.  D.  606. 
What  IS  E  dig-      j|.  n^ust  be  presumed  primd  facie  that  a  testator  only  means 

position  by  a  .         r  r-  ./  j 

testator  of       to  dispose  of  what  is  his  own. 

bis  own.  Therefore,  even  before  the  Wills  Act,  general  words  will  not 

r^^^ted^to^"*"  be  construed  to. apply  to  property  not  belonging  to  the  testator, 
testator's  own  though  at  the  date  of  his  will  and  his  death  he  may  have  no 

property  of  his  own  to  which  the  words  could  apply.     Bead  v. 

Crop,  1  B.  C.  C.  492 ;  Jervoise  v.  Jo-voise,  17  B.  566 ;  Tkoimton 

V.  Thoi^on,  11  Jr.  Ch.  474 
Devise  in  Nor  will  the  fact  that  the  de\4se  is  to  uses  in  strict  settlement 

ment  where  extend  general  words  to  more  than  the  testator's  interest,  though 
on/*«tate  ^^  devisable  interest  is  only  an  estate  pur  autre  vie.  See 
pur  autre  vU,    Cosby  V.  Loi'd  Ashdovm,  10  Ir.  Ch.  219. 

The  testator  may  of  course  show  that  he  included  lands  not 

his  own  under  the  general  words  by  describing  them  as  lands  in 

his  own  occupation.     Honywood  v.  Foster,  30  B.  14j. 
Property  in  a       And  if  the  devise  be  of  property  in  a  particular  place,  if 

particular  .  ,,,... 

place.  there  is  any  property  of  the  testator  answering  the  descnption  it 

will  be  confined  to  that.     Rancliffe  v.  Parkyns,  6  Dow.  140 ; 

Maddeson  v.  Chapman,  1  J.  &  H.  470. 
Property  held       So  where  a  testator  has  transferred  stock  into  the  names  of 
tenancy.  himself  and  his  wife,  a  general  gift  of  his  stock,  or  even  a  gift 

of  stock  exactly  the  same  in  amount  as  that  so  transferred,  will 

not  put  the  wife  to  her  election.     Dummer  v.  Pitcher,  2  M.  & 

K  262 ;  PooU  v.  Odling,  10  W.  R  337. 

To  raise  a  case  of  election  there  must  be  a  specific  reference 

to  the  stock  in  question.     Coatee  v.  Stevens,  1  Y.  &  C.  Ex.  66  ; 

Gh'osvenor  v.  Durston,  25  B.  97. 
The  case  is  more  difficult  where  the  testator  has  a  devisable 

interest  in  certain  property,  and  the  question  arises  whether  he 

intended  to  give  the  whole  property. 
Wbenthe  1.  Where  the  testator  is  entitled  in  moieties: 

entitled  in  ^^  ^^^  devise  is  of  the  testator's  interest  or  property  in  a  house 

moieties.         qj.  lands,  Only  what  belongs  to  him  is  intended  to  pass.   Hent*y  v. 

Henry,  I.  R.  6  Eq.  286. 
Gift  of  a  But  if  the  gift  is  of  a  house  by  a  particular  description,  this  is 

direction  to      &  Sufficient  indication  of  an  intention  to  pass  the  whole  house, 

repair. 
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at  any  rate  if  there  is  a  direction  to  repair.     Padbury  v.  Clark,    ^»P-  ^^^ 
2  Mac.  &  G.  298 ;  Howell  v.  Jevkina,  2  J.  i&  H.  706,   See  Swan 
V.  Holmes,  19  B.  471. 

And  the  result  is  the  same  where  there  is  no  such  direction. 
Fitzsinums  v.  Fitzsiviions,  28  B.  417  ;  Miller  v.  Thnrgood,  33 
B.  496 ;  Wilkinson  v.  Deiit,  6  Ch.  339. 

2.  Where  laud  is  subject  to  a  charge,  a  devise  of  the  land  When  the 
without  more  is  a  devise  subject  to  the  charge.     Stephens  v.  entitled  to 
St^p/iens,  3  Dr.  697  ;  I  De  G.  &  J.  62 ;  H^nry  v.  Hem^,  I  R  L*^^;.^^?'^*  ^^^ 
6  Eq.  286. 

On  the  other  hand,  if  the  testator  repudiates  the  instrument 
creating  the  charge,  and  the  dispositions  of  his  will  are  incon- 
sistent with  that  instrument,  the  property  is  intended  to  pass 
freed  from  tlie  charge.     Sadller  v.  Butler,  I.  R.  1  Eq.  415. 

So,  too,  if  the  devise  of  the  land  is  inconsistent  with  the 
charge,  as  if  it  be  for  a  long  term  on  trust  to  raise  a  sum  imme- 
diately for  payment  of  debts  and  legacies,  the  prior  charge 
being  itself  secured  by  a  long  term.  Blake  v,  Bunlmry,  I  Ves. 
Jun.  514. 

3.  Where  the  testator  has  a  reversionary  interest  in  land,  When  the 

fjOK  tiflito  I*  lit 

limited  to  take  effect  after  the  decease  of  persons  to  whom  he  entitled  to  the 

gives  a  life  interest  in  those  lands,  so  that  the  will  would  be  of  J^q^*"**  '" 

no  effect  if  it  were  intended  only  to  deal  with  the  reversion,  and 

there  are  besides  powers  of  leasing  and  management  implying 

actual  enjoyment,  the  intention  must  have  been  to  dispose  of 

the  whole  property.     Welby  v.  Welby,  2  V.  &  B.  187  ;  Wintour 

V.  Clifton,  21  B.  447 ;  8  D.  M.  &  G.  641. 

So,  too,  a  direction  that  an  annuity  is  to  be  paid  to  a  person 
for  life  out  of  lands  of  which  the  testator  has  only  the  reversion 
shows  an  intention  to  dispose  of  the  whole.  Ustwke  v.  Peters, 
4  K.  &  J.  437. 

But  if  in  a  doubtful  case  the  testator  expressly  confirms  the 
settlement  by  which  the  reversion  in  the  property  in  question  is 
limited  to  him,  only  his  own  interest  will  be  held  to  be  intended 
to  pass.    Rancliffe  v.  Parkyns,  6  Dow.  149. 

4.  The  question  whether  the  testator  has  shown  an  intention  Whatamounti 
to  dispose  of  his  real  estate,  freed  from  the  widow's  right  to  tion  to  dispose 
dower  or  freebench,  is  of  importance  only,  with  regard  to  the  ^^  ^^^  ^^^ 

Q  2 
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Chap.  xn. 

from  dower  or 
freebenoh. 


Gift  in  lieu  of 
dower — 


what  it 
includes. 


What  18  in- 
ounsistent 
with  the 
widow's  right 
to  dower. 

Personal  nse 
by  the  de- 
▼isee. 


Devise  in 
definite  pro- 
portions. 


Trust  to  sell 
and  divide. 


Powers  of 
leaidng. 


former,  in  the  case  of  widows  married  prior  to  the  Ist  January 
1834;  and  with  regard  to  the  latter,  in  the  case  of  wills  not 
coming  under  the  Wills  Act ;  see  the  Dower  Act,  3  &  4  WilL  4, 
c.  105,  ss.  4  and  14.    Lacey  v.  Hilly  19  Eq.  346. 

As  to  freebench,  it  was  decided  in  Lficey  v.  Hill,  supra,  that, 
by  virtue  of  the  third  section  of  the  Wills  Act,  a  devise  of 
copyholds,  though  not  surrendered  to  the  uses  of  the  will,  is 
sufficient  to  bar  the  widow's  claim.  The  point  does  not  appear 
to  have  been  raised  in  Thompson  v.  Burra,  16  Eq.  592. 

In  cases,  however,  under  the  old  law,  the  widow  is,  of  course, 
put  to  her  election  if  a  legacy  is  given  to  her  expressly  in  lieu 
of  dower.    Sopwith  v.  Manghan,  30  B.  235. 

A  legacy  in  lieu  of  dower  would,  it  seems,  also  include  free- 
bench  and  dower  out  of  lands  which  the  testator  had  no  power 
to  devise.  Nottley  v.  Palmer,  2  Dr.  93 ;  Walked'  v.  Walker,  1 
Ves.  Sen.  54.     See  Wetherell  v.  Wetherell,  4  GiflF.  51. 

If  the  dispositions  of  the  will  are  inconsistent  with  the  widow's 
right  to  have  her  dower  set  out  by  metes  and  bounds,  she  will 
be  put  to  her  election.     This  will  be  the  case : — 

a.  If  a  house,  being  a  portion  of  the  property  devised,  is  given 
for  the  personal  use  and  occupation  of  the  devisee.  MiaU  v. 
Brane,  4  Mad.  119 ;  Roadley  v.  Dixon,  3  Russ.  192. 

6.  A  devise  of  realty  in  definite  proportions  between  the 
widow  and  others  would  not  itself  show  that  the  widow  was  not 
intended  to  take  her  dower.  But  if  the  property  is  particularised 
so  as  to  show  that  the  testator  is  giving  not  merely  his  estate, 
but  the  whole  property  itself,  this  is  sufficient  to  show  that 
dower  was  meant  to  be  excluded.  Reynolds  v,  Torin,  1  Russ. 
129;  Chalmers  v.  Stonnl,  2  V.  &  B.  222,  as  explained  in 
Bending  v.  Bending,  3  K  &  J.  257.  See  Roberts  v.  Smith,  1  S. 
&  St.  513.  In  Dickson  v.  Rohiiison,  Jac.  503,  the  will  is  not 
stated. 

A  direction  that  the  proceeds  of  sale  are  to  be  divided  in 
certain  shares  will  not  have  this  effect.  Ellis  v.  Lnois,  3  Ha. 
314. 

c.  If  powers  of  leasing  are  given,  even  though  they  be  only 
from  year  to  year.  Reynard  v.  Spence,  4  B.  103 ;  O'Hara  v. 
Chaine,  1  J.  &  Lat.  662 ;  Parker  v.  Sowerby,  1  Dr.  488  ;  4  D. 
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M.  &  G.  321 ;  Lowes  v.  Lcrwes,  5  Ha.  501 ;  HaU  v.  HiU,  1  Dr.    Chap  xn 
&  War.  94;  Linley  v.  Taylor,  1  Giff.  67;  see   Warbutton  v. 
WarhidUm,  2  Sm.  &  G.  163. 

And  it  seems  that  a  power  of  leasing  is  inconsistent  with  the 
widow's  right  to  freebench,  though  it  may  not  be  the  custom  of 
the  manor  to  set  out  freebench  by  metes  and  bounds.  Tlumipson 
V.  Burra,  16  Eq.  592. 

But  a  trust  for  sale  will  not  have  this  effect,  unless  the  Trust  for  aale. 
property  given  in  trust  for  sale  is  specifically  directed  to  include 
something  such  as  a  house,  the  whole  of  which  the  testator 
must  have  intended  to  be  subject  to  the  trusts.  Oibaon  v. 
Gibson,  lT)r.  42;  Bending  v.  Bendiifig,  3  K.  &  J.  257;  Parker 
V.  DowniTig,  4  L.  J.  Ch,  198. 

The  gift  of  an  annuity  to  the  wife,  charged  upon  the  property  Gift  of  an- 

,  .  X      •.       .^  nuitv  charged 

subject  to  dower,  will  not  put  her  to  election.    Dowson  v.  Bell,  on  land  nub- 
1  Keen,  761 ;  Harrison  v.  Harrison,  1  Keen,  765;  Holdich  v.  ^^       ^^^' 
Holdich,  2  Y.  &  C.  C.  18. 

Nor  will  a  devise  of  a  portion  of  the  testator's  real  estate  to 
his  widow  prevent  her  from  claiming  dower  in  the  rest. 
Lawrence  v.  Lawrence,  2  Ver.  365 ;  1  Eq.  C.  Ab,  218,  pi.  2 ; 
1  FreenL  234;  3  B.  P.  C.  484 

5.  Under  the  old  law,  by  which  a  testator  was  unable  to  When  the 

heir  is  put  to 

dispose  of  lands  acquired  after  the  date  of  his  will,  the  heir  was  election, 
nevertheless  put  to  his  election  if  there  was  a  clear  intention  to 
dispose  of  them. 

It  is  clear  that  such  an  intention  is  sufficiently  indicated  Dispoeition  of 

after-aoquired 

where  the  testator  draws  a  distinction  between  land  to  which  lands  before 
he  is  and  lands  to  which  he  may  be  entitled  at  his  decease.    ® 
Schroder  v.  Schroder,  Kay,  578;  24  L.  J.  Ch.  510;  Hcmce  v. 
Truwkitt,  2  J.  &  H.  216. 

And  it  seems  the  words  "  land  which  I  shall  die  possessed 
of  "  sufficiently  indicate  an  intention  to  pass  after-acquired 
lands,  and  not  merely  so  much  of  the  lands  belonging  to  the 
testator  at  the  date  of  his  will  as  shall  remain  at  his  death. 
Churchmom  v.  Ireland,  1  R.  &  M.  250,  overruling  Bach  v.  Kett, 
Jac.  534. 

Under    the    old   law,   where   the    will    was    insufficiently  No  election 
executed  to  pass  realty,  the  heir  was  not  put  to  his  election  "^^^^  '^®  ^*^ 
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invalid  to  paes  benefits  given  to  him,  so  much  of  the  will  as  attempted  to 
^     ^'  dispose  of  realty  being  considered   non-existent.    Sheddon  v. 

Oodi'ich,  8  Ves.  481. 

So,  too,  when  under  the  old  law  the  testator  was  incom- 
petent to  dispose  of  property  from  infancy  or  coverture  no  case 
of  election  arose.  Hearle  v.  Greenbanky  1  Ves.  298;  3  Atk. 
697,  716;  Rich  v.  Cockell,  9  Ves.  370. 

But  the  case  is  different  where  the  devise  is  upon  condition. 
Boughton  v.  Boughton,  2  Ves.  Sen.  12. 
Foreign  heir.  These  rules  do  not,  however,  apply  to  a  foreign  heir,  and 
therefore  if  there  is  clear  evidence  of  an  intention  to  dispose  by 
will  of  land  in  Scotland  or  elsewhere  which  cannot  be  so  disposed 
of,  the  heir  is  put  to  his  election  between  the  land  and  the 
benefits  he  may  take  under  the  will.  Brodie  v.  Barry,  2  V.  & 
B.  127;   Deiuar  v.  Maitland,  L.  R.  2  Eq.  834. 

It  must  be  clear  that  land  in  Scotland  or  elsewhere  is  referred 
to,  and  therefore  general  words  will  only  be  held  to  refer  to 
those  lands  upon  which  the  will  can  take  effect.  Johnson  v. 
Telford,  1  R  &  M.  244;  Allen  v.  Anderson,  5  Ha.  763;  Maxwell 
V.  Maxwell,  16  B.  106;  2  D.  M  &  G.  705;  Maxwell  v.  Hydop, 
4  Eq.  4()7. 

But  a  devise  of  "  all  my  real  estate  in  any  part  of  the  United 

Kingdom  or  elsewhere"  has   been  held  sufficient  to  put  the 

Scotch  heir  to  election.     Orrell  v.  On^ell,  6  Ch.  302. 

wm  of  It  would  seem  that  no  case  for  election  arises  on  the  part  of 

woman.  next  of  kin,  where  the  will  of  a  married  woman  is  operative  at 

the   time  it   was  made,  but  afterwards  becomes  inoperative. 

Blaiklock  v.  Grindle,  7  Eq.  215. 

To  raise  eleo-       The  principle  of  election  being  compensation,  in  order  to  put 

^^^^"t^be'^     ft  P®^^^^^  whose  property  the  testator  has  given  away  to  their 

of  free  dis-       election,  there  must  be  a  gift  to  them  of  free  disposable  property 

posable  pro-  n      i  .  i  •  -i  i  rm 

perty  to  the     out  of  which  compensation  may  be  made.     Thus  an  appoint- 

property^ *^  ment  by  the  testator  of  property,  subject  to  a  special  exclusive 

givtnaway.     power  of  appointment,  to  some  objects  of  the  power  whose 

property  the  testator  attempts  to  dispose  of,  is  not  a  gift  of  free 

disposable  property,  in  respect  of  which  they  will  be  bound  to 

elect.     Fowlei^'s  Trust,  27  B.  362 ;  Aplin's  Trust,  1 3  W.  R  1062. 
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Where  an  interest  is  given  to  a  married  woman  with  a  Chap.  xii. 
restraint  on  anticipation  and  the  testator  disposes  of  property 
to  which  the  married  woman  is  entitled  the  cases  are  conflicting 
upon  the  question  whether  the  married  woman  is  put  to  her 
election.  Willoughby  v.  Middleton,  2  J.  &  H.  344,  see  8  Ch. 
590;  In  t^  VajxUm*8  Trada,  28  Ch.  D.  124;  In  re  Qiteade's 
Trustii,  33  W.  R  316,  being  in  favour  of  election.  Smith  v. 
Lucas,  18  Ch.  D.  531;  In  re  Wheatky;  Sraith  v.  Spence,  27 
Ch.  D.  606,  being  against  election. 

Upon  the  question,  whether,  where  a  stranger  appoints  a 
testamentary  guardian  to  children  and  gives  their  father  a 
benefit  imder  the  will,  the  father  is  put  to  his  election,  so  that 
he  cannot  aft^r  receiving  the  legacy  withhold  compliance  with 
the  condition  for  the  education  of  his  childreen,  see  Blake  v. 
Leigh,  Amb.  306;  De  ManneviUe  v.  De  Manneville,  10  Ves. 
52,  63. 
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CHAPTER  XIIT. 


WHO   MAY   BE  DEVISEES  OR   LEGATEES. 


1.  Coipora- 
tions. 


Ohap.  Xin.  1.  Prior  to  the  Wills  Act  a  devise  of  lands  to  a  corporation 
was  void,  bodies  corporate  being  excepted  out  of  the  statutes 
32  Hen.  8,  c.  1,  34  &  35  Hen.  8,  c.  5.  s.  5. 

And  it  seems  the  stat.  43  Eliz.  c.  4^  had  no  effect  in  passing 
the  legal  estate  where  the  devise  was  to  a  corporation  existing 
for  charitable  purposes,  notwithstanding  Benet  CM.  v.  Bishop 
of  London,  2  W.  Bl.  1182;  see  Inc.  Sac,  v.  Richards,  1  Dr.  & 
War.  258. 

The  Wills  Act  repeals  the  statutes  32  Hen.  8,  c.  1,  and  34  & 
35  Hen.  8  c.  5,  but  does  not  expressly  authorise  devises  to 
corporations,  and  since  the  inability  of  corporations  to  hold 
lands  was  created  by  various  statutes  antecedent  to  the  34  &  35 
Hen.  8,  c.  5,  the  mere  repeal  of  that  statute  does  not  give 
validity  to  devises  to  corporations. 

Since  the  Wills  Act,  however,  the  inability  is  not  in  the 
power  of  devising,  but  in  the  capacity  of  corporations  to  take, 
and  it  would  seem  to  follow  that  corporations  with  power  to 
hold  land,  such  as  companies  incorporated  under  the  Com- 
panies' Act,  1862  (25  &  26  Vict.  c.  89),  might  take  by  devise 
except  so  far  as  objections  might  arise  on  the  ground  of  per- 
petuity. The  question  is,  however,  not  likely  to  be  of  much 
practical  importance;  see  Incorp,  Soc,  v.  Richards,  1  Dr.  & 
War.  258;  Thompson  y.  ShaJcepear,  Job.  612;  1  D.  F.  &  J.  399; 
Came  v.  Long,  2  D.  F.  &  J.  75 ;  Cocks  v.  Manners,  12  Eq.  574; 
Chavdiire  Mining  Company  v.  Desharats,  L.  R.  5  P.  C.  277. 

2.  By  the  statute  33  Vict.  c.  14,  real  and  personal  property  of 
every  description  may  be  taken,  acquired,  held,  or  disposed  of 


2.  AlieiM. 
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by  an  alien  in  the  same  manner  in  all  respects  as  by  a  natural-   W^P-  ^CIII. 
born  British  subject. 

As  to  what  constitutes  an  alien,  see  De  Geer  v.  Stone,  22 
Ch.  D.  243. 

It  has  been  decided  that  the  Act  is  not  retrospective.  And 
apparently  it  does  not  apply  to  a  will  made  before  the  passing 
of  the  Act,  though  not  coming  into  operation  till  afterwards. 
Shai'p  V.  St.  Sauveur,  7  Ch.  343. 

In  cases  before  the  Act  land  devised  to  an  alien  remains  in 
him  till  office  found,  when  it  devolves  to  the  Crown,  and  this  is 
the  case  whether  the  land  is  devised  to  trustees  or  not.  Bar^vw 
V.  Wadkin,  24  B.  1 ;  Sharp  v.  St,  Sauveur,  7  Ch.  343. 

An  alien  could  always  take  the  proceeds  of  land  devised  on 
trust  for  sale.  Du  HowrwAin  v.  Sheddon,  1  B.  79;  4  M  &  Cr. 
525. 

3.  Formerly  personal   property  vested   in  a  felon  after  his  3.  Felons, 
conviction,  during  the  period  of  his  punishment  or  before  his 
pardon,  was  forfeited  to  the  Crown.     Roberts  v.  Walker,  1  B.  & 
M.752. 

But  property  not  vested  in  a  felon  till  afber  his  imprisonment 
was  not  forfeited.  Stokes  v.  Holden,  1  Kee.  145;  Barnett  v. 
Blake,  2  Dr.  &  S.  117 ;  Oough  v.  Daviea,  2  K.  and  J.  623 ;  Re 
Thompson's  Tinists,  22  B.  506;  Re  Harrington's  Trust,  29 
B.  24. 

Now,  by  33  &  34  Vict.  c.  23,  forfeiture  and  escheat  for  treason, 
felony,  and  suicide  are  abolished ;  and  by  section  10  all  the  real 
and  personal  property,  including  choses  in  action,  to  which  the 
convict  was  at  the  time  of  his  conviction,  or  shall  afterwards 
become  entitled,  vests  in  an  administrator  appointed  under 
the  Act. 

By  the  Civil  Procedure  Acts  Repeal  Act,  1879  (42  &  43  Vict. 
a  59),  8.  8,  outlawry  in  consequence  of  any  civil  proceeding  is 
abolished. 

4.  By  the  15th  section  of  the  Wills  Act,  a  legacy  given  to  an  4.  Attesting 
attesting  witness,  or  to  the  husband  or  wife  of  an  attesting 
witness,  is  void. 

The  subsequent  marriage  of  an  attesting  witness  to  a  devisee 
does  not  avoid  the  devise.     Thorpe  v.  Bestvdck,  6  Q.  B.  D.  311. 
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Chap,  xm.  j^  person  attesting  the  signature  of  two  marksmen,  witnesses 
to  a  will,  is  himself  an  attesting  witness.  Wigan  v,  Rowland^ 
11  Ha.  157. 

But  a  gift  by  will  to  the  attesting  witness  of  a  codicil  is  good. 
Gurney  v.  Gurmiey,  3  Dr.  208. 

Where,  however,  a  contingent  gift  by  will  is  made  absolute 
by  a  codicil  which  the  legatee  attests,  and  the  legatee  could  only 
have  taken  under  the  codicil,  the  gift  is  void.  Gankin  v.  Rogers, 
L.  R  2  Eq.  284. 

And  a  gift  to  an  attesting  witness  is  void,  though  there  may 
be  a  suflBcient  number  of  witnesses  without  him.  Randjield  v. 
Randjield,  11  W.  11.  847,  see  8  H.  L.  225 ;  Cojgem  v.  Grout,  21 
W.  R  781 ;  see  In  bonis  Sharman,  1  P.  &  D.  661,  and  see 
ante,  p.  27. 

A  gift  to  a  witness  attesting  the  will  is  good,  if  the  will  is 
afterwards  revived  by  a  codicil  referring  to  it.  A7idei*8on  v. 
Andei^son,  13  Eq.  381. 

A  gift  to  an  attesting  witness  as  trustee  is  not  void.  Cress-- 
well  V.  CressweU,  6  Eq.  69. 

A  gift  to  a  trustee  upon  trusts  declared  by  parol  in  favour  of 
an  attesting  witness  is  void.  In  re  Fleetwood ;  Sidgreaves  v. 
Breiver,  49  L.  J.  Ch.  514  ;  15  Ch.  D.  594. 
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CHAPTER  XIV. 

DESCRIPTIOX. — WHAT   PASSES    UNDER    A   SPE(  IFIC 

DESCRimOX. 

With  regard  to  the  question  what  evidence  is  admissible  for    Chap. 


the  purpose  of  discovering  to  what  the  terms  of  description  em-  what  evi- 
ployed  by  the  testator  refer,  evidence  of  the  testator's  intention  ^^^^y^,^ 
must  be  distinguished  from  evidence  of  circumstances  from  which 
the  Court  may  conclude  what  the  testator  s  intention  must  have 
been.     The  former  evidence  is  admissible  only  in  rare  cases. 
The  latter  is  generally  admissible.     Thus : 

1.  "All  facts  relating  to  the  subject  matter  of  the  devise,  Surrotmding 
such  as  that  it  was  or  was  not  m  the  possession  of  the  testator, 

the  mode  of  acquiring  it,  the  local  situation,  and  the  distribution 
of  the  property,  are  admissible  to  aid  in  ascertaining  what  is 
meant  by  the  words  used  in  the  will."  Doe  cL  Templeton  v. 
Martin,  4  B.  &  Ad.  771, 7S5, per  Parke,  J.;  Siinford  v.  Riiikcs, 
1  Mer.  646. 

2.  Words  of  art,  foreign  words,  nicknames  may  be  explained  Terms  of  art 
by  evidence.     Kell  v.  CluDnner,  23  B.  195;  Goblet  v.  Beecltey, 

3  Sim.  24;  2  R.  &  My,  624;  Lee  v.  Pain,  4  Ha.  251 ;  Studd  v. 
Cook,  8  App.  C.  577;  Bradfoi^d  v.  Young,  26  Ch.  D.  656;  see 
29  Ch.  D.  617. 

3.  Where  a  word  has  a  meaning  in  common  use,  but  has  a  Evidence  of 
different  meaning  by  local  custom,  evidence  of  the  custom  is 
admissible.    Slvore  v.  Wilson,  9  CI.  &  F.  545,  566;  Richardson 

V.  Watson,  1  Nev.  &  M.  575 ;  Clayton  v.  Oregson,  5  A  &  E.  302 ; 
Smith  v.  Wilson,  3  B.  &  Ad.  728;  Anstee  v.  NelTns,  1 H.  &  N.  225. 
It  has  been  held  that,  where  a  measure  is  defined  by  statute, 
evidence  is  notf  admissible  to  show  that  the  word  has  a  different 
meaning  by  custom.  (yOonneU  v.  O'Donnell,  1  L.  R.  Jr.  284; 
13  ih.  226. 
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Chtp.  XIV.        4,  Where  a  word  has  a  meaning  in  ordinary  language,  but 


Word  with  there  is  nothing  to  which  it  can  apply,  evidence  is  admissible  to 
?ng  but  ™*"*'  show  that  the  testator  used  the  word  in  a  meaning  peculiar 
nothmgto       ^   himself.     The  case   falls  within   the  second    head  above 

wlach  it  can 

apply.  mentioned. 

Word  with  5.  But  if  the  word  has  a  meaning  in  ordinary  language,  and 

natural  mean-    _  .  ,  ,  .  ... 

ing  and  some-  there  IS  Something  to  which  it  applies,  evidence  is  not  admissible 
it  j^piiea!^  ^     ^^  show  that  the  testator  used  it  in  a  different  or  wider  sense, 

there  being  no  general  custom  to  that  effect.    Millard  v.  Bailey ^ 

L.  R.  1  £q.  378. 
Devise  of  6.  If  lands  are  devised   by  a  particular  title,  evidence  is 

name.  admissible  to  show  what  the  the  testator  habitually  included 

under  the  name.    Doe  d.  Beach  v.  Lord  Jersey,  3  B.  &  C.  180 

1  B.  &  Aid.  554;  Rickette  v.  Tui^uand,  1  H.  L.  472;  Webb  v. 

Byng,  1  K  &  J.  580;  Wkitjield  v.  Langdale,  1  Ch.  D.  61 

(devise  of  Claggetts);  Jennings  v.  Jennings,  1  L.  R.  Jr.  552 ; 

see  King  v.  King,  13  L.  R.  Ir.  531. 
Deviae  of  7.  Where  a  testator  devises  his  estate  of  A.,  or  at  A.,  and 

estate  of  or  at   .,  •  .    .  •         ,11         •    .  •  •  i  •  . 

A.  there  is  an  estate  answering  the  description,  evidence  is  not 

admissible  to  show  in  what  sense  the  testator  used  the  expres- 
sion. Doe  d,  Chichester  v.  Oxenden,  3  Taunt.  147;  4  Dow.  65; 
Doe  d,  Browne  v.  Greening,  3  M.  &  S.  171. 

Patent  am-  8.  No  evidence  is  admissible  to  explain  a  patent  ambiguity ; 

noTbe^e™        for  instance,  if  the  testator  uses  symbols,  which  on  the  face  of 

plained.  ^^^  ^yj  require  explanation  and  have  no  meaning  to  any  one 

but  himself.  Clayton  v.  Lord  Nugent,  13  M.  &  W.  206;  see 
Sullivan  v.  Sullivan,  I.  R.  4  Eq.  457. 

When  the  admissible  evidence  has  been  taken,  the  following 
rules  apply  to  determine  to  what  the  words  of  description  used 
by  the  testator  refer : 

Where  there        1.  Non  accipi  debent  verba  infalsam  demonstrationem  quce 

is  something  .       .   .      7 .      * .    .  • 

answering  Uie  compctunt  %n  hmitationem  veram, 

d**^tion  Therefore,  where  there  is  property,  which  exactly  fits  all  the 

that  alone       terms  of  the  description,  the  whole  of  it  passes  and  no  more. 

It  is  immaterial  whether  the  larger  words  precede  or  follow 

the  restricting  words,  provided  there  is  something  to  which  the 

whole  description  applies. 
Reference  to        Thus,  a  dcvisc  of  lands  described  as  in  the  parish  A.,  and  in 

occupation. 
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the  occupation  of  a  particular  person,  will  not  pass  lands  not  in    Chap.  XIV. 
the  occupation  of  that  person.     Doe  d.  Parkin  v.  Parkin,  5 
Taunt.  321 ;  Morrdl  v.   Fisfier,  4  Eq.  591 ;  Homer  v.  Homer, 
8  Ch.  D.  758. 

So  the  general  description  may  be  restricted  by  a  reference  Reference  to 
to  the  person  from  whom  the  testator  purchased  or  derived  the  from^wlwm^" 
land.    Doe  d  TyrreU  v.  Lyfmxl,  4  M.  &  S.  550 ;  Doe  cl  Conolly  ^^  ^^"^^ 
V.  Vernon,  5  East,  51 ;  Doe  d.  Hanns  v.  Gh^eathed,  8  East,  91 ; 
Boe  d,  RyaZl  v.  BeU,  8  T.  R  579 ;  Doe  d.  Newton  v.  Taylor,  7 

B.  &  C.  384 ;  Cooch  v.  Walden,  46  L.  J.  Ch.  639  ;  see  Gm-lxdlia 
V.  Corballis,  9  L.  R.  Jr.  309. 

If  the  lands  are  described  as  being  at  A.  in  the  county  of  B.,  Reference  to 
lands  not  in  that  county  will  not  pass.     Webber  v.  Stanley,  16 

C.  B.  K  S.  698  ;  Pedhy  v.  Dodds,  2  Eq.  8 1 9. 

Description  of  a  farm  as  freehold  excludes  a  leasehold  portion  Freehold 
of  the  farm.     See  p.  159;  Stone  v.  Greening,  13  Sim.  390;  *™** 
Hall  V.  Fisher,  1  Coll.  47. 

It  seems  that  a  devise  of  lands  at  A.  is  not  to  be  limited  to  DeWae  of 
lands  within  the  parish  of  A.,  but  would  carry  immediately 
adjoining  lands  in  a  neighbouring  parish. 

This  is  clearly  the  case  where  the  devise  is  of  lands  at  or  At  or  near  A. 
near  A.     Homer  v.  Homer,  8  Ch.  D.  758. 

But  a  devise  of  lands  at  A.  will  not  include  lands  some 
distance  from  A,  where  there  are  lands  to  which  the  descrip- 
tion applies.  Attwater  v.  Attivater,  18  B.  330;  Doe  v.  Bower, 
3  B.  &  Ad.  453 ;  see  Doe  d.  Dell  v.  Pigott,  1  J  B.  Moo.  274 ;  7 
Taunt  552 ;  Pogson  v.  Thomas,  8  Sc.  621 ;  6  Bing.  N.  C.  337. 

A  devise  of  a  manufactory  on  the  west  side  of  a  street,  with  Manufactory 
the  appurtenances,  will  not  include  a  manufactory  on  the  east 
side  of  the  street.    Smith  v.  Ridrjway,  L.  R  1  Ex.  46,  331. 

A  devise  of  property  in  a  street  may  pass  the  whole  of  a  piece 
of  land  which,  when  purchased  by  the  testator,  had  a  frontage  on 
that  street  and  on  another  street,  though  the  testator  has  sub- 
sequently divided  the  land,  and  built  two  houses  upon  it,  one 
abutting  on  one  street  and  one  on  the  other.  Harman  v.  Giimer, 
35  B.  478;  ^e,ioo, Newton  v.  Lucas,  6  Rim.  54;  1  M.  &  Or.  391. 

A  devise  of  two  houses  in  a  street  will  pass  only  two  houses.  Property  held 
though  the  testator  may  be  possessed  of  three  houses  in  the 
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Chap.  XIV. 


Everything 
incluiried 
under  the 
name  at  the 
testator's 
death  passes. 


Inaccurate 
description — 
part  in- 
accurate; 


Subordinate 
description 
if  inaccurate 
rejected. 


Inconsistent 
description. 


street  held  under  the  same  lease,  two  of  which  are  comprised 
in  one  underlease,  and  the  third  in  a  separate  underlease. 
Tdpley  V.  Eagleton,  12  Ch.  D.  683. 

So  a  devise  of  certain  lands  held  under  a  lease  where  the 
testator  goes  on  to  describe  the  lands  by  name  passes  only  such 
of  the  lands  held  untler  the  lease  as  are  named.  West  v. 
Lawday,  11  H.  L.  375. 

In  wills,  since  the  Wills  Act,  everything  included  under  the 
particular  description  at  the  death  of  the  testator,  though 
added  to  the  estate  after  the  date  of  the  will,  will  pa^s.  In  re 
MiiUund  Raihvay  Co,,  S4  B.  525;  Castle  v.  Fox,  11  Eq.  542. 
Webb  V.  Byrig,  1  K  &  J.  580,  is  contrd,  but  the  point  was 
barely  argued.  See  In  re  Portal  and  Lamb,  27  Ch.  D.  600 ; 
rev.  W.  N.  1885,  146. 

As  to  whether  the  words  '*now  occupied  by  me"  would 
prevent  lands  subsequently  taken  into  occupation  from  passing, 
see  Hutchinson  v.  Bai^on,  9  W.  R.  538;  6  H.  &  N.  583; 
Jepson  V.  Key,  10  Jur.  N.  S.  392 ;  12  W.  R.  621 ;  Williams  v. 
Owen,  2  N.  R.  585,  and  see  2^081,  pp.  144, 156. 

2.  Falsa  defjionst ratio  non  nocet,  cuvi  de  coiyore  constat 
a.  Thus,  where  an  object  is  sufficiently  described,  additional 
words,  which  have  no  application  to  anything,  may  be  rejected. 
Blague  v.   Gold,  Cro.   Car.   447,  473 ;    Doe  d.  Dunning  v. 
Cranstoun,  7  M.  &  W.  1. 

b  Where  there  is  a  complete  description,  and  the  testator 
goes  on  to  add  words  for  the  purpose  of  identifying  or  elabo- 
rating the  previous  description,  these  words,  if  inconsistent  with 
the  previous  description,  may  be  rejected.  Armstrong  v.  Bu^'k- 
land,  18  B.  204;  see  Slingsby  v.  Orain/ger,  7  H.  L.  273; 
Travers  v.  Blundell,  6  Ch.  D.  436. 

c.  Where  there  is  one  continuous  description,  and  there  is 
something  answering  to  part  of  it,  and  something  answering  to 
other  part,  but  the  two  together  are  inconsistent,  the  question 
is,  which  are  the  leading  words  of  description. 

In  the  first  class  of  cases  under  this  head  there  is  no  re- 
pugnancy between  the  general  terms  and  the  particular  super- 
added description,  in  the  second  and  third  class  there  is  a 
repugnancy  between  two  parts  of  a  description. 
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Where  the  estate  is  devised  by  a  specific  name,  followed  by  a    ^^P*  ^^* 
reference  to  occupation,  the  reference  to  occupation   may  be  Name  foi- 
rejected  if  the  whole  estate  known  by  the  name  is  not  in  the  (^cupatwn. 
occupation  of  the  person  referred  to.     Goodtifle  d.  Radford  v. 
SoidJvti-iiy  1  M.  &  S.   299 ;  Down  v.  Doimi,  7  Taunt.  343 ;  I 
J.  B.  Moo.  80 ;  see  Doe  d.  Beach  v.  Earl  of  Jersey,  1  B.  &  Aid. 
550 ;  3  B.  &  Cr.  870  ;  Paid  v.  Paul,  1  W.  Bl.  255 ;  2  Burr. 
1089  ;  see,  too,  Cunning?iam  v.  Butler,  3  Giff.  37  ;  7  Jur.  N.  S. 
461 ;  In  re  Boulter,  4  Ch.  D.  241. 

Upon  similar  principles  a  description  by  a  specific  name  will  P^**"?/^'' 
prevail  over  an  erroneous  reference  to  a  parish  or  county,  or  to  locality. 
acreage.     Hardwick  v.  Hardvnck,  16  Eq.   168 ;    Whitjield  v. 
Langdale,  1  Ch.  D.  64. 

Though  the  estate  is  not  described  by  a  specific  name,  if  the 
general  description  contains  words  which  would  not  be  satisfied 
if  the  reference  to  occupation  is  allowed  to  restrict  the  devise, 
the  reference  to  occupation  may  be  rejected.  White  v.  Birch, 
36  L.  J.  Ch.  174;  see  Doe  d.  Parkin  v.  Parkin,  5  Taunt. 
321. 

For  the  purpose  of  ascertaining  the  leading  words,  it  would  What  are  the 
seem  that  where  a  description  is  followed  by  restrictive  words 
inconsistent  with  it,  the  earlier  words  will  prevail,  especially  if 
the  restrictive  words  are  less  clear  and  accurate  than  the 
earlier  words.  Cases  auprd,  and  Doe  d,  Remow  v.  Ashley,  10 
Q.  B.  663. 

Where  the  more  restricted  description  of  property  is  followed 
by  a  wider  description,  which  would  include  other  property  as 
well,  it  seems  the  more  restricted  description  will  prevail ;  for 
instance,  under  "  my  lands  in  Cokefield,  called  Hayes  Lands," 
only  so  much  of  the  Hayes  Lands  as  were  in  Cokefield  passed. 
Woodden  v.  Oshoum,  Cro.  El.  674 ;  Hull  v.  Fisher,  1  Coll.  47. 

Of  course,  if  the  restrictive  words  can  be  looked  upon  as 
inserted  for  the  purpose  of  giving  the  lands  carved  out  of  the 
devise  to  some  one  else,  they  will  have  their  full  force.  Highavi 
V.  Baker,  Cro.  Eliz.  16 ;  Press  v.  Parker,  10  J.  B.  Moo.  158 ;  2 
Bing.  456. 

3.  Where  there  is  nothing  answering  to  any  part  of  the  No  property 
description  the  devise  fails.  description. 
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Chap.  XIV. 


Same  rules 
appl^  to 
specific  be- 
quests. 


Gift  of  some 
out  of  more. 


Gift  of  such 
parts  as 
legatee  selects. 


Increase  in 
▼alue  of  spe- 
cific legacy 
before  the 
testator's 
death  passes 


Thus  a  devise  of  lands  in  a  particular  county  or  parish  can- 
not be  extended  to  lands  in  an  adjoining  county  or  parish, 
though  those  may  be  the  only  lands  the  testator  possessed. 
Miller  v.  Travers,  8  Bing.  244;  Barber  v.  Wood,  4  Ch.  D. 
885. 

4.  The  same  rules  are  applicable  to  specific  bequests  of  per- 
sonal property.  Therefore,  if  there  is  something  which  answers 
fully  the  words  of  description,  that  and  that  alone  will  pass. 
Slvngalyy  v.  Grainger,  7  H.  L.  273 ;  Ridge  v.  Newton,  2  D.  & 
War.  239  ;  Townend  v.  Townend,  1  L.  R.  Ir.  180. 

6.  If  the  testator  gives  a  certain  number  of  specific  things, 
and  is  possessed  at  the  date  of  his  death  of  a  larger  number,  the 
legatee  is  entitled  to  select  which  he  will  take.  Hobaon  v. 
Blaclcbnme,  1  M.  &  K  571 ;  Jacqtiea  v.  Chambers,  2  ColL  435 ; 
Millard  v.  Bailey,  L.  R  1  Eq.  378;  Tapley  v.  Eagleton,  12 
Ch.  D.  683 ;  see  Duchnianton  v.  Duckmanton,  5  H.  &  N.  219 ; 
28  L.  J.  Ex.  132. 

The  principle  applies  as  well  to  a  devise  as  to  a  gift  of  per- 
sonalty. 

It  is  immaterial  whether  or  not  the  devise  is  made  in  such 
words  as  to  show  that  the  testator  was  aware  that  he  was* pos- 
sessed of  more  of  the  things  in  question  than  he  devises. 
•  For  instance,  the  devisee  is  entitled  to  elect  whether  the 
devise  is  of  one  of  my  closes  called  Whiteacre,  or  of  my  close 
called  Whiteacre.  Richardson  v.  Watson,  4  B.  &  Ad.  787,  is 
not  to  be  followed ;  see  Tapley  v.  Eagleton,  supi'd. 

Under  a  gift  of  such  parts  of  certain  property  as  a  legatee 
shall  signify  her  desire  to  possess,  the  legatee  may  take  the 
whole,  if  the  property  is  of  such  a  nature  that  the  legatee  might 
make  a  selection  so  as  to  leave  only  something  of  no  value. 
Arthur  v.  Mackmnon,  1 1  Ch.  D.  385. 

Probably  a  gift  of  such  houses  as  a  legatee  may  select  would 
not  entitle  the  legatee  to  take  all  the  testator's  houses.  See, 
too,  Kennedy  v.  Kennedy,  10  H.  438, 

6.  In  the  case  of  a  specific  bequest,  even  before  the  Wills  Act, 
any  increase  between  the  date  of  the  will  and  the  death  of  the 
testator  in  the  value  of  the  thing  specifically  given  belonged  to 
the  legatee.    Thus  a  g^ft  of  the  amount  of  a  bond  carried  the 
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accruing  interest.    Harcourt  v.  Morgan,  2  Kee.  274;  All  Sotds*    Chap,  xiv. 
Coll.  V.  Codrington,  1  P.  Wms.  597.  to  legatee, 

But  if  the  description  of  the  gift  is  such  as  to  preclude  the  deacription 
possibility  of  including  it  in  any  increase,  such  increase  will  not  ®*°^^^^  ^^ 
pass,  as  if  the  gift  be  of  £300  due  to  me  on  a  bond,  interest  will 
not  pass.    Roberts  v.  Kujffin,  2  Atk.  112 ;  Hawley  v.  Cutts,  2 
Freem.  24. 

7.  If  there  is  a  specific  gift,  as,  for  instance,  of  certain  stock,  Inaccurate 
and  the  testator  at  the  date  of  his  will  possessed  no  such  stock, 

but  possessed  other  stock  nearly  answering  the  description,  the 
latter  will  pass.  Door  v.  Gean^,  1  Ves.  Sen.  255 ;  Dobson  v. 
Waiei^man,  3  Vea  307  n.;  Gallini  v.  Noble,  3  Mer.  691 ;  Pen- 
tecost V.  Ley,  2  J.  &  W.  207 ;  Mackinley  v.  Sison,  8  Sim.  561 ; 
Sheffield  v.  Von  Donop,  7  Ha.  42 ;  Quennell  v.  Turner,  13  B. 
240  ;  Ellis  v.  Eden,  25  B.  543 ;  Trinder  v.  Trinder,  L,  R  1  Eq. 
095  ;  Toimiend  v.  Tovmend,  1  L.  R.  Jr.  180 ;  Palin  v.  Brookes, 
26  W.  R  877 ;  see  Ex  parte  Kirke,  In  re  Bennet,  5  Ch.  D.  800. 
Under  a  gift  of  "money  at  the  London  and  Westminster 
Bank,*'  where  the  testator  had  an  account  only  at  the  London 
and  South  Western  Bank,  her  money  at  the  latter  bank  was 
held  not  to  pass.  In  re  Hovjes;  Chabot  v.  Chabot,  W.  N. 
1882, 102. 

8.  If  a  testator  makes  a  specific  bequest  of  something  which  Specific  gift  of 
he  hafi  not  at  the  date  of  the  will,  evidence  is  admissible  to  show  the  testator 
how  the  mistake  arose,  and  the  fact  that  the  thing  in  question  J^  ^^^^  ^/**™ 
has  been  exchanged  for  something  else  before  the  date  of  the  ***®  ^^^^* 
will,  will  not  avoid  the  legacy.     In  such  a  case  the  legatees  are 

entitled  to  a  sum  equal  in  value  to  the  specific  legacy  at  the 
testator's  death.  Selwood  v.  Mildmay,  3  Ves.  306;  Lindgren 
V,  Lindgren,  9  B.  358;  Ooodlad  v.  Bametty  1  K.  &  J.  341. 

9.  On  the  other  hand,  if  the  testator  makes  a  specific  gift  of  ^»/*  "^  "oine- 

thing  the 

a  thmg  he  thinks  he  has,  but  never  had,  or  of  a  thmg  which  he  testator  thinka 
intends  to  purchase,  but  does  not,  the  gift  is  void.      Waters  v.  y^^  ^^^^ 
Wood,  5  De  G.  <&  S.  717 ;  Evans  v.  Tripp,  6  Mad.  91 ;  Millar 
V.  Woodmde,  I.  R  6  Eq.  546. 

10.  If  the  testator  bequeaths  a  specific  thing,  for  instance,  a  Effect  of  sale 
brown  horse,  which  he  afterwards  sells  and  replaces  by  another  of  a  thing 
brown  horse,  there  seems  to  be  some  doubt  whether  the  latter  ^^eathed 
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Chap.  XIV.  would  pass  by  tbe  effect  of  the  24th  section  of  the  Wills  Act, 
and  subee-  which  declares  that  a  will  shall  be  construed  to  speak  from  the 
orrs^AuL  ^  death  of  the  testator  with  reference  to  the  real  and  personal 
thing.  estate  comprised  in  it.     The  negative  was  held  in  Be  Gibson  y 

L.  R.  2  Eq.  GGO;   see  Sydney  v.  Sydney,  17  Eq.  65;  but  see 

Castle  V.  Fox,  11  Eq.  542,  551. 

It  is  at  any  rate  clear  that  if  the  description  in  the  will  does 

not  accurately  apply  to  the  fresh  property,  the  latter  will  not 

pass.    In  re  Lane  ;  Luard  v.  Lane,  28  W.  R.  764 ;  14  Ch.  D. 

850. 
Confirmatioii        IL  If  the  testator  sells  the  specific  thing  and  buys  another 

bv  codicil. 

thing  closely  resembling  the  former,  the  subsequent  confirmation 
of  die  will  by  a  codicil  will  not  have  the  effect  of  passing  the 
fresh  acquisition  if  the  description  in  the  will  is  not  accurately 
appropriate  to  it.  Pattiaon  v.  PaUiaon,  1  M.  &  K.  12 ;  Mao- 
donald  v.  h'vine,  8  Ch.  D.  101 ;  see  Pilkington'a  Trusts,  6  N.  R. 
246 ;  and  see  Chapter  XVII.  as  to  Ademption. 
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CHAPTER  XV. 

SPECIFIC,   QENERAL,    AND   DEM0N8TB  ATI VE   LEGACIES. 

In  the  case  of  bequests  of  personalty  it  is  often  a  question  of    Chap.  XT. 
difficulty  whether  a  legacy  is  general  or  specific.     A  general  G«nerml  and 
legacy  is  a  legacy  not  of  any  particular  thing,  but  of  something  "P®*^?® 
which  is  to  be  provided  out  of  the  testator's  general  estate.     If  tinguiahecL 
a  particular  fund  is  made  primarily  liable  the  legacy  is  demon- 
strative, but  does  not  fail  by  the  failure  of  the  particular  fund. 
On  the  other  hand,  a  specific  legacy  is  a  gift  of  a  severed  or 
distinguished  part  of  the  testator's  property.     It  does  not  abate 
till  after  the  general  legacies  are  exhausted,  but  it  is  liable  to 
ademption  by  the  testator  in  his  lifetime. 

The  most  common,  though  not  the  only  kind  of  specific  legacy, 
is  where  the  testator  gives  something  which  he  possesses  at  the 
date  of  the  will. 

In  those  cases  there  must  be  on  the  face  of  the  will  enough  to 
show  that  the  testator  is  referring  to  something  actually  existing 
at  the  time. 

Thus  a  mere  legacy  of  stock  in  round  numbers,  though  the  Legacy  of 
testator  may  possess  the  exact  amount  of  stock,  is  not  specific,  specific.  °^ 
Partridge  v.  Partridge,  9  Mod.  269;  Ca.  t.  Talb.  226;  SirmrKms 
V.  Vallance,  4  B.  C.  C.  345;    Wilson  v.  Brtyivnamith,  9  Ves. 
180. 

Similarly  a  bequest  of  5000Z.  in  the  South  Sea  Company's  No'  <>'  money 

in  stock. 

Stock  is  general,  though  the  testator  may  have  the  exact  amount 
at  the  date  of  his  will.  Purse  v.  Snaplin,  1  Atk.  415 ;  Bronsdon 
V.  Winter,  Amb.  57 ;  Bishop  of  Peterborough  v.  Morilock,  1  Bro. 
C.  C.  565 ;  Webster  v.  Hale,  8  Ves.  410 ;  Robinson  v.  Addison, 
2  B.  515 ;  Macdonaid  v,  Ii^ne,  8  Ch.  D.  101 ;  see  Page  v. 
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Chap.  XY. 


Nor  of  stock 
to  be  tranB- 
ferred. 


Gift  on  trust 
to  sell  is 
specific. 


Gift  of  x«Bt  of 
my  stock 
luakes  pre- 
vious gifts 
of  stock 
specific. 

Direction  to 
purchase  if 
the  testator 
should  not 
have  sufficient 
stock  to 
answer  lega- 
cies of  stock 
previously 
given. 


Legacy  of 
ftock  not  in 
round  num- 
bers where 
the  testator 
has  the  exact 
amount. 


Gift  of  "  my  *' 
stock. 


Effect  of 
Wills  Act. 


Yoitng,  19  Eq.  501,  where  a  gift  of  "the  interest  of  4500?., 
money  in  the  funds,"  was  held  specific. 

As  to  whether  the  gift  is  of  so  much  money  to  be  invested  in 
stock,  or  of  stock  of  that  value,  see  Allan  v.  KeUy,  7  W.  R.  139. 

But  though  the  actual  gift  may  not  contain  anything  to 
show  that  it  is  specific,  it  may  appear  from  the  rest  of  the  will 
that  it  is  so. 

A  direction  to  transfer  a  certain  amount  of  stock,  or  to  pay  it 
as  soon  as  possible,  will  not  make  the  legacy  specific.  Sibley  v. 
Perry,  7  Ves.  522,  529  ;  Webster  v.  Hcde,  8  Ves.  410. 

But  a  gift  of  stock  generally  to  trustees  on  trust  to  sell,  shows 
that  the  testator  referred  to  specific  stock.  Ashton  v.  Ashton, 
Ca.  t.  Talb.  152 ;  3  P.  W.  384. 

So  where  a  testator,  having  given  legacies  of  stock  generally, 
then  gives  the  rest  of  the  stock  "  standing  in  my  name,"  the 
earlier  legacies  must  be  specific.  Sleech  v.  Tliorington,  2  Ves. 
Sen.  560  ;  see  Millard  v.  Bailey^  L.  R.  1  Eq.  378. 

A  direction  that  if  the  testator  should  not  have  sufficient 
stock  standing  in  his  name  to  answer  the  legacies  of  stock 
previously  given,  the  executors  should  purchase  sufficient  to 
make  up  the  deficiency,  shows  that  the  testator  meant  to  give 
something  in  existence  at  the  time.  Tmvnsend  v.  Martin,  7 
Ha.  471 ;  FountaiTie  v.  Tyler,  9  Pr.  94 ;  Queen's  CM.  v.  Sutton, 
12  Sim.  521. 

The  same  is  the  case  with  a  gift  of  4000Z.,  capital  stock,  in 
the  3  per  cent.  Consolidated  Bank  Annuities,  "  or  in  whatsoever 
of  the  Government  funds  the  same  should  be  found  invested." 
Hoshing  v.  Nicholls,  1  Y.  &  C.  C.  478. 

If  the  legacy  is  not  of  stock  in  round  numbers,  but  for 
instance  of  2702Z.  3^.  Bank  Annuities,  and  the  testator  has  the 
exact  amount,  it  would  seem  the  argument  in  favour  of  specific 
gift  is  much  stronger.  Jeffreys  v.  Jeffreys,  3  Atk.  120;  see 
Roh'inson  v.  Addison,  2  B.  515. 

A  gift  of  "my"  stock  is  specific.  Ashbu^mer  v.  Maguire,  2 
B.  C.  C.  108  ;  MUler  v.  Little,  2  B,  259. 

The  eflFect  of  the  Wills  Act  upon  such  a  gift  is  to  leave  it 
specific,  though  it  includes  all  the  stock  of  the  particular 
description  belonging  to  the  testator  at  his  death.    Lady  Lang- 
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dale  V.  Brirjgs,  8  D.  M.  &  G.  391 ;  Trinder  v.  Trind^r,  L.  R.  1     ^^V-  ^' 
Eq.  695  ;  Bothainley  v.  Shei^on,  20  Eq.  304. 

It  will  not  include  stock  which  the  testator  has  directed  his 
brokers  to  purchase,  but  which  is  not  in  fact  purchased  till 
after  his  death.     Thomas  v.  Thomas,  27  B.  537. 

A  gift   of  a  part  of  a  specific  fund  is  specific.     Ford  v.  Gift  of  part 
Fleming,  1  Eq.  Ca.  Ab.  302,  pi.  3 ;  2  P.  W.  469 ;  Nehon  v.  tlT'^"" 
Carter,  5  Sim.  530;  Oliver  v.  Oliver,  11  Eq.  506;  McClellan 
V.  Clark,  50  L.  T.  616. 

So,  too,  a  gift  of  a  specific  thing  to  be  sold  and  divided  in 
definite  shares  among  several  persons  is  a  gift  of  specific  legacies. 
Page  v.  Leapingwell,  18  Ves.  403;  Jeffrey's  Trusts,  L.  R.  2 
Eq.  68. 

Similarly  a  gift  of  money  "out  of"  specific  money,  or  of  stock  Gift  of  monoy 
"out  of"  specific  stock,  is  specific;  as,  for  instance,  money  out 
of  the  dividends  of  stock,  or  money  out  of  money  invested  in 
stock.  Dnnkwater  v.  Falconer,  2  Ves.  Sen.  623;  Morley  v.  Bird, 
3  Ves.  628 ;  Hosking  v.  Nicholls,  1  Y.  &  C.  Ch.  478  ;  Badrick 
V.  Stevens,  3  B.  C.  C.  431 ;  MuUins  v.  Smith,  1  Dr.  &  Sm.  204. 

On  the  other  hand  a  gift  of  money  out  of  stock  is  not  specific.  Money  out  of 
but  demonstrative.     Kirhy  v.  Potter,  4  Ves.  748 ;  Deane  v.  ^*^ 
Teat,  9  Ves.  146. 

If  there  is  an  independent  gift  of  money,  followed   by  a  independent 

J"       A*        X  'i.        j.i»         L    '  'n  xi.     1  •    ffift  followed 

direction  to  pay  it  out  ot  certain  specific  moneys,  the  legacy  is  by  a  direction 
demonstrative.    Roberta  v.  Pocock,  4  Ves.  150;  Acton  v.  Acton,  ^  P*y  ?^^  ^^. 

'  a  certain  fond. 

1  Mer.  178. 

Similarly  a  gift  of  "  5000Z.  or  50,000  rupees  now  vested  in 
Company's  bonds  "  is  demonstrative.  Gillaume  v.  Adderley, 
15  Ves.  384. 

Where  the  gift  is  not  "  out  of  "  but  "  of"  only,  as  100?.  of  my  Gift  of  loo^ 
funded  property,  it  is  more  difficult  to  decide  under  which  of  property. 
the  two  last  heads  the  gift  falls.     It  seems,  however,  that  if  the 
testator  estimates  his  stock  in  money,  a  gift  of  lOOZ.  of  my  stock 
is  specific.     Daviea  v.  Fowler,  16  Eq.  308  ;  see  Brennan  v. 
Brennan,  I.  R.  2  Eq.  321. 

But  if  he  does  not,  and  gives  merely  a  gift  of  100?.  of  my 
funded  property,  it  is  equivalent  to  a  gift  of  money  out  of  stock, 
and  is  therefore  not  specific.    Lambert  v.  Lambni,  11  Ves.  607. 
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Chap.  XV.        In  some  ca«(es  a  diflSculty  may  arise  whether  the  testator 
Whether  agift  meant  money  out  of  money  or  money  out  of  stock. 

out  ofm"  My,       ^^  ^s  ^^®*^  ^^^^  ^  g^^  ^f  "  2000i.  Long  Annuities  now  standing 
®''/*'™°"^     in  my  name"  is  specific,  though  the  testator  may  only  have 
had  a  much  smaller  sum.     Gordon  v.  Duf,  28  B.  519 ;  3  D.  F. 
&  J.  662. 

Whether  it  is  a  gift  of  Long  Annuities  to  the  amount  of 
2000Z.  a  year  or  of  2000Z.  in  gross  seems  doubtful,  but  probably 
this  would  depend  on  the  state  of  the  testator's  property. 

But  if  the  gift  is  of  "  50Z.  of  Bank  Long  Annuities  Stock 
standing  in  ray  name,"  as  such  stock  has  no  existence,  and  the 
gift  might  equally  well  be  of  a  lump  sum  of  50i.,  or  of  50i.  per 
annum,  it  is  necessary  to  refer  to  the  state  of  the  testator's 
property  to  discover  what  he  may  have  meant,  and  whether  the 
gift  is  of  50/.  per  annum  Long  Annuities,  or  of  the  sum  of  50Z. 
to  be  paid  out  of  Long  Annuities.  If  the  property  is  insufficient 
to  satisfy  the  legacies,  if  construed  as  legacies  of  so  much  per 
annum  Long  Annuities,  the  legacies  will  be  demonstrative 
legacies  of  so  much  money  out  of  Long  Annuities.  Boys  v. 
WiUiama,  3  Sim.  563 ;  2  R.  &  M.  688.  See  A.-O,  v.  arote, 
3  Mer.  316  ;  2  R  &  M.  699  ;  Colpoya  v.  Col^poys,  Jac.  451,  and 
Fonnei^eau  v.  Poyntz,  1  B.  C.  C.  471,  as  explained  by  Lord 
Eldon,  6  Ves.  400. 
l^&^j^^y         It  has  been  said  that  a  specific  legacy  must  be  liable  to 

be  specific  yet  ^  r  o     j 

not  subject  to  ademption,  and  that  therefore  there  could  not  be  a  specific 
legacy  of  a  thing  which  the  testator  had  not  at  the  date  of  the 
will.     See  ParroU  v.  Worafold,  1  J.  &  W.  594. 

But  it  is  now  clear  that  a  testator  may  make  a  specific  gift 
of  a  thing  of  which  he  contemplates  the  acquisition,  as  for 
instance  of  the  stock  he  may  die  possessed  of.  Fountaine  v. 
Tyler,  9  Pr.  94 ;  StewaH  v.  Deuton,  4  Dougl.  219 ;  2  Chitty, 
456  ;  Stephenson  v.  Dowson,  3  B.  342;  Queen's  CoU.  v.  Sutton, 
12  Sim.  521. 

Whether  agift      Whether  the  gift  of  a  sum  "  invested  "  in  a  particular  way  is 

of  a  sum  ,  •  1 

"invested"  in  Specific  Or  not,  depends  on  the  question  whether  the  testator 
way  is^BpJdfic  ^^^®^^t   ^^^   legatee   to   have   the   sum   however  invested,   or 

whether  the  actual  investment  is  the  important  part  of  the 

description. 
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Thus  a  gift  of  "  the  *'  70QOL  out  on  mortgage  is  clearly  specific.     ^''^^P-  ^V- 
Gardner  v.  Hatton,  6  Sim.  93. 

A  bequest  of  a  sum  of  money  described  as  "  now "  invested 
in  a  certain  way  is  probably  specifia  Hai^rison  v.  Jackson^  7 
Ch.  D.  339  (where  Le  Grice  v.  Finch,  3  Mer.  50,  is  disapproved) ; 
McGleUan  v.  Clark,  50  L.  T.  616.  See  Siyarroxv  v.  Josselyn, 
16  B.  135. 

A  gift  of  **  3000^  invested  in  Indian  security  "  has  upon  the 
general  language  of  the  will  been  held  to  be  demonstrative. 
Mytton  V.  Mytton,  19  Eq.  30 ;  see  Bevan  v.  A.-G.,  4  Giff.  361 ; 
2  N.  R  52  ;  see  McClellan  v.  Clark,  50  L.  T.  616. 

But  if  the  gift  is  of  300Z.,  or  thereabouts^  invested  by  the 
testatrix  in  a  certain  way,  the  words  "or  thereabouts"  show 
that  the  investment  is  the  important  part  of  the  gift.  Kermode 
V.  Macdayudd,  L.  R.  1  Eq.  457 ;  ib,  3  Ch.  584. 

The  following  gifts  have  been  held  to  be  specific  : 

A  gift  of  a  particular  debt,  or  of  the  money  due  on  a  particular  Examples  of 
security  ;  as  for  instance  of  "  my  mortgage/*  or  "  the  money  now  ^^^^  ^s^  ^ 
owing  to  me  from  A,"     Iniies  v.  JohTiaon,  4  Ves.  568 ;  Side- 
botham  v.   Watson,  11  Ha.  170 ;  Ellis  v.   Walker,  Amb.  300 ; 
Smallman  v.  Goohhn,  1  Cox.  329;  Gardner  v.  Hatton,  6  Sim. 
93  ;  see  Sidney  v.  Sidney,  17  Eq.  65. 

A  gift  of  the  interest  ot  money  on  a  particular  security. 
Aslibm-ner  v.  M'Gttire,  2  B.  C.  C.  108. 

A  gift  of  a  sum  of  money  "  which  "  is  secured  in  a  particular 
way.  Chaworth  v.  Beech,  4  Ves.  556 ;  Gillaitnie  v.  Adder  ley, 
15  Ves.  384;  Davies  v.  Morgan,  1  B.  405. 

A  gift  of  money  described  as  "  being*'  on  a  particular  security. 
Nelson  v.  Carter,  5  Sim.  530 ;  Ford  v.  Fleming,  2  P.  W.  4G9 ; 
S  C.  1  Eq.  Cas.  Ab.  302,  pi.  3.  See  Span^oiv  v.  Josselyn,  16 
B.  J 35 ;  Smith  v.  Pijbns,  9  Ves.  566. 

A  legacy  directed  to  be  paid  out  of  the  amount  of  a  debt 
due  to  the  testator  is  a  demonstrative  legacy.  V inkers  v. 
Found,  6  W.  R.  580 ;  4  Jur.  N.  S.  543 ;  6  H.  L.  885. 

Upon  the  question,  whether  legacies  given  in  supposed  exercise  Legacies  in 

*  -  .   ,       ,  ^  .  .  ^  exercise  of 

of  a  power  which  the  testator  cannot  exercise  are  specitic,  see  power. 
Walker  v.  Laxton,  1  Y.  &  F.  557;  iJe  Young;  Trye  v.  Sullivan, 
52  L.  T.  754. 
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Whether  a  Gift  is  op  a  Specific  or  an  Auquot 

PART  of  Fund. 

U'V<>,^»{rift      A  gift  of  a  definite  sum,  part  of  a  specific  fiind,  is  privid 

or  iiv^J^^art/^^*^  a  gift  of  that  precise  sum,  whether  the  fund  turns  out 

U  »  (uikL        more  or  less,  and  not  of  an  aliquot  part  of  the  fund.     Smith  v. 

FitzjeraUl  S  V.  &  B.  2;  Booth  v.  Alington,  6  D.  M.  &  O.  613. 

See  K^des  v.  Drake,  1  Ch.  D.  217. 

The  testator  may,  however,  show  an  intention  that  the 
legatees  were  to  take  aliquot  parts  of  the  fund.  See  Chambers 
V.  Chamhers,  Mos.  333 ;  Cordell  v.  Noilen,  2  Vem.  148. 

Upon  similar  principles,  where  a  fund  subject  to  a  special 
power  is  appointed  to  objects  and  non-objects,  the  objects  take 
only  the  shares  they  would  have  taken  supposing  the  whole 
appointment  good,  and  the  rest  goes  as  in  default  of  appoint- 
ment.   In  re  Fanicombes  Trusts,  9  Ch.  D.  652. 


Devuie  of  land 
ijf  Mpecific 
whether  reri- 
duftry  or  not. 

Devise  on 
trout  to  sell 
and  divide. 


Gift  of  rent- 
charge. 


Of  annual 
sum  to  be 
paid  out  of 
land. 


Legacy  with 
mere  charge 
un  land. 


Legacies  Connected  with  Land. 

A  devise  of  lands,  whether  by  specific  description  or  by 
residuary  devise,  is  specific.  Hensman  v.  Fryer,  L.  R.  3  Ch. 
420 ;  Lancefield  v.  Iggvlden,  10  Ch.  136. 

A  devise  of  land  to  be  sold  and  divided  among  certain  per- 
sons makes  them  specific  legateea  Page  v.  Leapingwell,  18 
Ves.  463  ;  Newhold  v.  Boadknight,  1  R.  &  M.  677. 

The  gift  of  a  rent-charge  or  annuity  to  be  paid  out  of  land 
with  powers  of  distress  is  specific.  Long  v.  Shoi%  1  P.  W.  403 ; 
Davenhill  y,  Fletchei\  Amh,  244;  Greedy.  Creed,  11  C.  &  F. 
491 ;  Pat4ihing  v.  Bamett,  51  L.  J.  Ch.  74.  See  Pooley. Heron, 
42  L.  J.  Ch.  348. 

But  a  mere  gift  of  an  annual  sum  or  of  a  legacy  to  be  paid 
out  of  real  estate,  will  not  be  specific.  Mann  v.  Copland,  2 
Mad.  223  ;  Fowler  v.  WiUoughby,  2  S.  &  St.  354 ;  Colville  v. 
Middleton,  3  B.  570. 

Nor  will  a  gift  of  a  legacy  or  an  annuity  with  a  mere  charge 
on  land  be  specific.  Willox  v.  Rliodes,  2  Russ.  452  ;  Dain^s  v. 
Adtford,  15  Sim.  42 ;  Paget  v.  Huish,  1  H.  &  M.  603. 
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But  a  trust  to  raise  a  sum  of  money  out  of  land,  which  sum     Chtp.  XV. 


is  then  given,  is  a  specific  legacy.    Welby  v.  Rockcliffe,  1  B.  &  M.  Trust  to  raise 
571 ;  Dickin  v.  Edwards,  4  Ha.  273.  ^  ^''^  ^* 

So,  too,  a  direction  to  pay  a  sum  out  of  land,  the  only  gift 
being  in  the  direction  to  pay,  is  specific.  Spurway  v.  Olyn,  9 
Ves.  483. 

In  such  a  case  the  fact  that  the  personalty  is  given  after  Effect  of 

directioiis  in 

payment  of  legacies  will  not  make  the  gift  of  a  sum  out  of  the  the  wiU  on 
proceeds  of  sale  of  realty  demonstrative.  Rickets  v.  Ladley,  3  th^MlvM 
Buss.  418.  specific 

Though,  on  the  other  hand,  where  a  testatrix  gave  her  real 
and  personal  estate  on  trust  to  pay  the  legacies  thereinafter 
given,  a  subsequent  gift  out  of  the  proceeds  of  sale  of  realty 
was  held  demonstrative.    Hodges  v.  Gh^ant,  4  Eq.  140. 

And  where  a  legacy  was  given  out  of  a  fund  which  was  not 
available  till  the  death  of  A.,  but  there  was  a  direction  that  it 
was  to  be  paid  with  the  other  legacies,  it  was  held  demon- 
strative.    Williarris  v.  Hughes,  24  B.  474. 


Whether  a  Gift  is  Specific  or  Besiduary. 

A  gift  of  the  whole  of  the  testator's  personal  estate  may  be  Whetheraglft 
specific.     Powell  v.  Riley,  12  Eq.  175 ;  Roffey  v.  Early,  42  L.  J.  Jfesuhmry.^"^ 
Ch.  472.     And  the  fact  that  the  testator  provides  another  fund 
for  payment  of  debts  affords  a  strong  argument  that  the  per- 
sonal  estate  was  intended  to  be  specifically  given.     See  the 
cases  cited  under  the  head  of  Exoneration  of  Personalty. 

But  where  a  testator,  after  directing  his  executors  to  pay  his 
debts,  and  giving  legacies,  gave  all  his  personal  estate  to  A., 
with  certain  exceptions,  and  gave  the  residue  of  his  estate  to 
his  executors  on  certain  trusts,  the  gift  of  the  personalty  was 
held  not  to  be  specific.  Robertson  v.  Broadhent,  8  App.  C. 
812. 

A  mere  enumeration  of  specific  things  in  a  residuary  bequest  Enumerotion 
will   not    make  the  gift  of  those  things  specific.      Taylor  v.  things. 
Taylor,  6  Siin.  246 ;  Sutherland  v.  Cooke,  I  Coll.  498 ;  Fielding 
V.  Preston,  1  De  G.  &  J.  438. 
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Chap.  XV.  Xhe  cases  in  whicli  it  has  been  held  that  as  between  tenant 
for  life  and  remainderman  of  a  residue  the  fact  of  specific 
enumeration  of  certain  things  is  a  strong  argument  in  favour  of 
specific  enjoyment  by  the  former,  are  no  authorities  on  the 
question  whether  the  gift  of  those  things  is  specific  in  the  sense 
here  discussed,  though  where  the  tenant  for  life  has  not  been 
held  entitled  to  specific  enjoyment,  the  things  specially  men- 
tioned are  d,  fm^iioi^i  not  specific  legacies.  See  this  distinction 
well  illustrated  in  Fielding  v.  Preston,  I  De  G.  &  J.  438 ;  see 
2>o<p.  190. 

A  direction  that  certain  funds  are  in  certain  events  to  fall 
into  the  residue  will  not  make  the  gift  of  those  funds  specific. 
Lynea*  Estate,  8  Eq.  482. 

A  gift  of  residue  including  certain  specified  property  will  not 
make  the  gift  of  that  property  specific.     In  re  TootaVs  Estate, 
2  Ch.  D.  628 ;  Macdonald  v.  It^ne,  8  Ch.  D.  101. 
Effect  of  If  the  specific  things  enumerated  in  the  residuary  gift  are 

m/' "together  ^^®^^^S"^^^^^  fr^^  ^'^^®  ^^^"®  by  such  words  as  "as  well  as," 
with,"  &c.        or  "together  with,"  or  "and  also,"  the  gift  of  them  is  specific. 

Clarke  v.  Butler,  1  Men  304 ;  Hill  v.  HUl,  II  Jur.  N.  S.  80fi ; 

Langdale  v.  Eamonde,  I.  R.  4  Eq.  576 ;  Fitzwilliam  v.  Kelly, 

10  Ha.  266. 

Possibly  if  the  enumeration  of  specific  things  comes  after  the 
gift  of  the  residue,  the  same  result  may  follow.  Bethune  v. 
Kennedy,  1  M.  &  Cr.  114 ;  Mills  v.  Brown,  21  B.  1. 

On  the  other  hand,  a  residue  given  "  together  with  "  certain 
specified  property  will  not  make  the  gift  of  that  property 
specific,  if  its  mention  can  be  accounted  for  on  the  ground  that 
the  testator  wished  to  except  it  from  another  gift  in  the  will. 
Fairer  v.  Park,  3  Ch.  D.  309. 

The  subject  of  residuary  gifts  will  be  found  discussed  in 
Ch.  XX. 


Whether  a  Gift  of  the  Rest  or  Residue  of  a 
Specified  Fund  is  Specific. 

Whether  a  gift      When  tt  testator  disposes  of  parts  of  a  specific  fund,  which  he 
of  a^ftinT^"*  estimates  at  a  certain  amount,  and  then  disposes  of  the  residue, 
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and  the  fund  turns  out  to  be  less  than  the  estimated  amount,     C*^"P-  ^^• 
the  question  anses  whether  the  gift  of  residue  was  intended  to 
be  specific  or  not.     In  the  former  case,  all  the  beneficiaries 
abate  proportionately;  in  the  latter,  the  loss  must,  in  the  first 
instance,  be  borne  by  the  residuary  legatee. 

Where  a  testator  gives  the  residue  of  a  specific  fund,  and 
estimates  that  residue  in  money,  the  gift  of  the  residue  is 
specific.  Haslewood  v.  Green,  28  B.  1 ;  Walpole  v.  Apthovp, 
4  Eq.  37. 

So,  too,  where  a  testator  estimates  a  specific  fund  in  money, 
and  gives  definite  portions  of  it,  a  gift  of  the  rest  is  as  specific 
as  if  he  had  stated  it  in  figures.  Page  v.  Laapingwell,  1 8  Ves. 
463 ;  Walpole  v.  Apthorp,  4  Eq.  37 ;  Miller  v.  Haddiestono 
6  Eq.  65 ;  Elwes  v.  Causton,  30  B.  554 ;  Wingld  v.  Weston, 
26  B.  429 ;  see  Fee  v.  ArManua,  15  L.  R.  Jr.  31. 

But  if  the  fund  is  given  subject  to  debts,  the  gift  of  the 
residue  will  not  be  specific.  Harley  v.  Moon,  1  Dr.  &  S.  623 ; 
Baker  v.  Fanner,  3  Ch.  537. 

So,  too,  though  the  testator  estimates  the  fund  in  money,  if 
the  residue  is  given  subject  to  or  after  payment  of  specific  gifts, 
the  gift  of  the  residue  is  not  specific,  but  will  carry  everything 
undisposed  of,  by  reason  of  lapse  or  otherwise.  CaHer  v. 
Taggart,  16  Sim.  423  ;  Hankies'  Trust,  Jo.  199 ;  but  see  Miller 
V.  Hvddlestone,  6  Eq.  65. 

So,  if  the  fund  is  estimated  in  figures,  but  the  testator  shows 
that  he  considers  it  fluctuating  in  amount  by  adding  "  or  other 
the  stock,  funds,  or  securities  of  which  the  same  may  for  the 
time  being  consist,"  the  gift  of  the  residue  is  not  specific.  De 
Lide  V.  Hodges,  17  Eq.  440. 

And  though  the  fund  is  in  fact  definite  in  amount,  if  the 
testator  merely  describes  it  generally,  without  estimating  it  in 
figures,  the  gift  of  the  residue  is  not  specific.  Petre  v.  Petre, 
14  B.  197 ;  Viman  v.  Mortlock,  21  B.  252. 

A  gift  of  the  residue  of  policy  moneys  following  gifts  of 
certain  sums  out  of  the  policy  moneys  has  been  held  to  pass 
bonuses  on  the  policy.      CorbaMis  v.  CorbaUia,  9  L.  R  Jr.  309. 

See  the  chapter  on  Residuary  Bequests,  p.  179. 
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CHAPTER  XVI. 


CUMULATIVE   AND   SUBSTITUTIONAL  LEGACIES. 


Chap.  XVI. 

Legacies  by 
same  infitru- 
ment  of  eqaal 
amount : 


of  unequal 
amount. 


Legacies  by 

different 

instruments. 


I.  Legacies  of  equal  amount  given  by  the  same  instrument 
'are  merely  repetitions.  Uolford  v.  Wood,  4  Ves.  75  ;  ManniTig 
V.  Thesiger,  3  M.  &  K  29 ;  BriTie  v.  Ferrier,  7  Sim.  549  ; 
Early  v.  Benbow,  2  Coll.  342 ;  Early  v.  Middleton,  14  B.  453. 

But  there  may  be  an  intention  to  give  both.  Barkenshaw 
V.  Hodge,  22  W.  R.  484,  where  the  gift  was  to  trustees,  and  the 
legacies  were  introduced  by  the  words  "  upon  trust  to  pay/'  and 
"  upon  further  trust  to  pay,"  &a 

Parol  evidence  would  be  admissible  to  show  that  the  testator 
meant  the  legatee  to  have  both  legacies,  such  evidence  being 
in  support  of  the  pi^md  facie  meaning  of  the  instrument. 
See  Hurst  v.  Beach,  5  Mad.  351 ;  Hall  v.  Hill,  1  Dr.  & 
War.  94. 

If  the  legacies  are  not  equal  the  legatee  is  entitled  to  both. 
Yockney  v.  Hansard,  3  Ha.  622;  Cuiv'y  v.  Pile,  2  B.  C.  C. 
225;  Baylee  v.  Qv^in,  2  Dr.  &  War.  116;  Adnam,  v.  Cole,  6 
B.  353. 

The  rules  with  regard  to  cumulative  legacies  do  not  apply 
to  the  case  of  a  pecuniary  gift  and  a  residue  given  to  the 
same  person.  In  such  a  case  the  legatee  is  entitled  to  both. 
Kirkpatrick  v.  Bedford,  4  App.  C.  96. 

II.  Legacies  of  equal,  less,  or  greater  amount,  given  by 
different  instruments,  as  by  will  and  codicil  to  the  same 
person,  are  pHmd  facie  cumulative.  Hooley  v.  Hatton,  1 
B.  C.  C.  390  n, ;  Lee  v.  Pain,  4  H.  201,  216 ;  Roch  v.  Cxdlen^ 
6  Ha,  531 ;  Cressxvell  v,  Cresswell,  6  Eq.  69 ;  Wilson  v.  O'Leary, 
12  E(i.  525  ;  7  Ch.  448 ;  Walsh  v.  Walsh,  I.  R  4  Rj.  396. 
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Bequests  of  a  share  of  residue  by  will  and  ot  a  pecuniary    C***?-  ^^^ 
legacy   by   a  codicil   are,   of  course,  cumulative.     Gordon  v. 
Anderson,  4  Jur.  N.  S.  1097 ;  Ledger  v.  Hooker,  18  Jur.  481. 

It  makes  no  difference  that  the  codicil  recites  the  gift  by 
will.     Guy  V.  Shai^,  1  M.  &  K.  589. 

The  fact  that  some  legacies  in  the  codicil  are  expressed  to 
be  in  addition  affords  an  argument  that  the  others  are  sub- 
stitutional, but  is  not  conclusive.  Hooley  v,  Hatton,  1  B.  C.  C. 
390  n, ;  Allen  v.  Callow,  3  Ves.  289  ;  Mackenzie  v.  Mackenzie, 
2  Euss.  272;  Wray  v.  Field,  2  Russ.  257;  6  Mad.  300; 
Barclay  v.  Wainiuright,  3  Ves.  462. 

The  fact  that  a  legacy  given  by  a  codicil  is  expressed  to  be  in 
addition  to  a  legacy  given  by  the  will  does  not  show  that  it  is 
not  also  in  addition  to  a  legacy  by  a  prior  codicil  S'pire  v. 
Smith,  1  B.  419  ;  Waiaon  v.  Reed,  5  Sim.  431 ;  see  Saiorey  v. 
Rumney,  5  De  G.  &  Sm.  698. 

III.    It   may,  however,  appear  that  the  gift   by  the  later  Legacies  by 
instrument   is  intended   to  be   substitutional.     This   may  be  instnunentB 

»u^,^»  .  '"'^  bo  BUb- 

snown :  Btitutioiuil- 

1.  By  the  form  of  the  second  instrument. 

a.  If  the  instrument  by  which  the  second  gift  is  made  is  if  the  inBtm- 
not  a  codicil,  but  is  described  as  a  last  will  and  testament,  seWes  are 
the  presumption  is  strong  that  it  was  intended  to  be  in  sub-  '^      ^  ^^ 
stitution  so  far  as  it  goes  for  the  prior  instrument.     Jackson 

v.  Jackson,  2  Cox,  35 ;   Kidd  v.  NoHh,  14  Sim.  463;  2  PL 
91 ;  Tuckey  v.  Henderson,  33  B.  174. 

b.  If  the  additional  instrument  recites  that  the  testator  has 
not  time  to  alter  his  will,  legacies  given  by  it  will  be  substi- 
tutional.   Russell  V.  Dickson,  4  H.  L.  293. 

c.  If  the  additional  instrument  is  treated  as  explanatory  of 
and  to  be  incorporated  into  the  will,  the  case  may  be  brought 
within  the  rule  as  to  additional  gifts  in  the  same  instrument 
Duk^  of  St.  Albans  v.  Beauclerk,  2  Atk.  636 ;  Fraser  v.  Byn{f, 
1  R  &  M.  90. 

And  in  the  same  way  several  testamentary  papers  may  be  so 
connected  togetlier  as  to  be  in  fact  one  instrument.  Brine  v. 
Ferrier,  7  Sim.  549. 

The  same  will  be  the  case  where  there  is  a  gift  to  a  person 
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Chap.  XvL    with  a  different  gift  written  in  the  margin  of  the  will.     Martin 


V.  Drinkwater,  2  B.  215. 
or  mere  repe-        2.  From  the  Contents  of  the  second  paper. 

titions  of  each        t^       •  11  1  •  -i-   -i  1 

other,  For  instance,  where  the  second  instrument  is  not  a  codicil  but 

a  testamentary  paper,  and  in  effect  makes  the  same  dispositions 
as  a  prior  testamentary  paper.  Gillespie  v.  Alexunder,  2  S.  & 
St.  145  ;  A.'G.  V.  Hurley,  4  Mad.  263;  Hemming  v.  Guniey, 
2  S.  &  St.  311  ;  1  Bl.  N.  S.  479. 

So  one  codicil  may  appear  to  be  a  mere  repetition  of  another. 
If,  for  instance,  both  are  of  the  same  date  and  conta.in  the  same 
provisions  in  all  respects.     Whyte  v.  Whyte,  17  Eq.  50. 

So  if,  though  not  of  the  same  date,  the  legatees  are  the  same, 
and  certain  specific  legacies,  as  well  as  the  residue,  are  given  by 
both.  Duke  of  St  Albans  v.  Beaiiclerky  2  Atk.  636  ;  see  Coote 
V.  Boyd,  2  B.  C.  C.  C.  521 ;  and  Camijbell  v.  Earl  of  Radnor, 
1  B.  C.  C.  271  ;  see  Roxburgh  v.  Fuller,  13  W.  R  39. 

Evidence  is  admissible  to  show  that  two  codicils  of  different 
dates,  but  containing  the  same  dispositions,  were  executed  only 
as  duplicates.     Hubbard  v.  Alexander,  3  Ch.  D.  738. 
if  the  terms  of      3.  It  may  appear  from  the  character  of  the  second  gift  itself 

ffif^  Bhow  that  ^^^^  ^^  '^  meant  to  be  substitutional. 

it  was  meant        CL  If  the  second  gift  Only  adapts  the  bounty  to  circumstances 

to  be  substi- 
tutional, that  have  happened ;  as,  for  instance,  the  death  of  prior  legatees. 

Barclay  v.   Wainwright,  3  Ves.  462 ;  Allen  v.  Callow,  3  Ves. 

289  ;  Osboi^ie  v.  DvJce  of  Leeds,  5  Ves.  369. 

b.  If  the  second  gift  can  be  looked  upon  as  explanatory  of 
the  prior  gift.     Moggridge  v.  ThackweU,  1  Ves.  Jun.  473. 

c.  If  by  a  codicil  the  testator  revokes  a  portion  of  a  prior 
gift,  and  then  repeats  tlie  rest,  so  that  the  repetition  mny  be 
explained  as  exabundanti  cauteld.  Benyon  v.  Benyon,  17  Ves. 
34 ;  IlinMiffe  v.  Hinchliffe,  2  Dr.  &  S.  96. 

d.  If  the  second  gift  is  coupled  with  a  gift  of  some  specific 
thing  already  given,  this  shows  it  to  be  substitutional.  Curns 
V.  Py e,17  Ves.  462;  see  Lord  Mayor  of  London  v.  Russell, 
Finch,  290;  explained  6  Ir.  Ch.  131. 

e.  And  generally  it  seems  that  the  difference  in  the  way  in 
which  the  two  gifts  are  given  is  in  favour  of  their  being  cumu- 
lative.   Hodges  v.  Peacock,  3  Ves.  735 ;  Lee  v.  Pain^  4  Ha.  201. 
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Though,  on  the  other  hand,  if  the  two  gifts  are  of  the  same    ^**P'  ^^^ 
amount,  but  given  to  different  trustees,  the  argument  is  the 
other  way.     Benyoii  v.  Benyon,  17  Ves.  34. 

/.  The  testator  may  show  by  a  reference  to  a  gift  in  one 
codicil  a»  a  sufficient  provision  that  the  gift  so  given  was  all 
the  legatee  was  intended  to  have.     RobUy  v.  Rohley,  2  B.  95. 

IV.  Gifts  by  different  instruments  of  the  same  amount  and  ^'^^  ^^  ^® 

same  Amount 

expressed  to  be  given  from  the  same  motive  are  substitutional,  given  from  the 
Benyon  v,  Benyan,  17  Ves.  34  !^*uhrtitut 

It  must,  however,  be  clear  that  the  testator  is  expressing  a  *'°^* 
motive  and  not  merely  giving  a  description ;  thus,  in  the  case  of 
gifts  of  equal  amount  to  a  "  servant,"  the  term  servant  is  merely 
descriptive.     B,och  v.  CvUlen,  6  Ha.  531;  Suisse  v.  Lmother, 
2  Ha.  424;   Wilson  v.  O'Leary,  12  Eq.  522 ;  7  Ch.  448. 

If,  however,  the  gifts  are  not  of  the  same  amount  they  are 
cumulative.     Hurst  v.  Beach^  5  Mad.  352. 

V.  Additional  legacies  are  subject  to  the  same  incidents  as  Additional 

, ,  .    .      II  and  Bubetitu- 

the  original  legacy.  tional  gifts  are 

A  gift  in  addition  to  or  in  lieu  of  a  previous  gift  to  the  same  ^fjnddenli 
legatee  is  subject  to  the  same  conditions  as  the  previous  gift  •?  *^«  original 
with  respect  to  vesting  separate  estate,  the  fund  out  of  which 
it  is  payable,  freedom  from  legacy  duty,  and  provisions  against 
lapse.  Leacroft  v.  Maynard,  1  Ves.  Jun.  279 ;  3  B.  C.  C.  233; 
Crowdei'  v.  Clowes,  2  Ves.  Jun.  449;  Day  v.  Croft,  4  B.  561; 
Duncan  v.  Duncan,  27  B.  392;  Earl  of  Shaftesl^ry  v.  Dvke  of 
Marlborough,  7  Sim.  237;  Bristow  v.  Bristow,  5  B.  289 ;  Coopei* 
v.  Day,  3  Mer.  154;  Fishery,  Brierley,  30  B.  265;  In  re  Wight; 
Knmvles  v.  Sadler,  W.  N.  1879,  20;  In  re  Boddington;  Bod- 
dington  v.  Clairat,  25  Ch.  D.  685;  In  re  Benyon;  Benyon  v. 
Grieve,  W.  N.  1884, 157. 

It  makes  no  difference  that  the  legacy  is  not  expressed  to  be 
in  a<ldition  to  the  previous  gift.  Johnson  v.  Lord  Harrowby, 
Johns.  425;  1  D.  F.  &  J.  183. 

The  rule  does  not  apply  where  a  legacy  is  given  to  a  person 
in  lieu  of  a  legacy  to  another  legatee  who  has  pre-deceased  the 
testator.     Cliatterxs  v.  Young,  2  Russ.  184, 

Nor  does  it  apply  where  the  condition  in  question  is  limited 
by  the  will  to  legacies  "  hereinafter  "  given,  and  the  additional 
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ChAy.rvi.   legacy  is  given  by  a  codicil    Bonner  v.  Bonner,  13  Ves.  379; 
Strong  v.  IngraTa,  6  Sim.  197. 

It  is  not  quite  clear  whether  an  additional  or  substitutional  gift 
will  be  subject  to  the  same  executory  gifts  over  as  the  original 
gift;  it  seems,  however,  that  it  will  not.  Crowder  v.  Clowes, 
2  Vea  Jun.  449 ;  Alexander  v.  Aleaxinder,  5  B.  518 ;  see 
Donnellan  v.  O'Neill,  I.  R  5  Eq.  523. 

An  additional  legacy  given  in  terms  which  would  give  an 
absolute  interest  is  not  subject  to  limitations  of  the  prior  gift, 
which  would  cut  it  down  to  a  life  interest.  Haley  y.  Bannister, 
23  B.  336 ;  More's  Trust,  10  Ha.  171 ;  Mann  v.  Fuller,  Kay, 
624;  Hill  v.  Jones,  37  L.  J.  Ch.  465;  see  Coohson  v.  Hancock, 
2  M.  &  Cr.  606 ;  Hargi^eaves  v.  Pennington,  12  W.  R.  1047. 
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CHAPTER  XVn, 

THE   INCIDENTS  ATTACHING   TO   SPECIFIC  AND  QENEBAL 

LEGACIES. 

I.  Ademption, 

A  SPECIFIC  legacy  is  adeemed  if  it  is  afterwards  converted  by  Cfhap.  xvn. 
the  testator  into  something  else.    Ashhumer  v.  M^Ouire,  2  B.  a  specifio 
C.  C.  108 ;  Manton  v.  Tabois,  33  W.  R.  832.  l^mJd  if 

The  conversion  must  be  complete  in  the  lifetime  of  the  tes-  ^averted  by 

■^     ^  ^  ^    the  testator, 

tator.  A  direction  to  sell  not  carried  out  till  after  the  testator's 
death  will  not  affect  ademption.  Harrison  v,  Aaher,  2  De  G. 
&  S.  436. 

A  charge  upon  a  specific  bequest  is  gone  if  the  specific  bequest 
is  adeemed.     Cowper  v.  Mantdl,  22  B.  228. 

To  effect  ademption  it  is  not  necessary  that  the  conversion  or  a  proper 
should  be  the  act  of  the  testator.     It  is  sufficient  if  the  property 
is  converted  by  some  duly  constituted  authority,  such  as  an 
order  in  lunacy.     Shaftsbury  v.  Shaftsbury,  2  Ver.  747;  Jones  v. 
Oreen,  5  Eq.  555;  In  re  Freer;  Freer  v.  Freer,  22  Ch.  D.  622. 

Destruction  of  the  property  by  vis  major,  such  as  the  loss  or  even  vis 
of  a  ship,  has  the  same  effect.    Durrani  v.  Friend,  5  De  G.  &  "^^^* 
Sm.  343. 

There  will  be  no  ademption  where  the  specific  thing  has  been  But  not  by 
converted  without  authority.    Basan  v.  Brandon,  8  Sim.  171 ;  ^^^^  °^' 
Taylor  v.  Taylor,  10  Ha.  475 ;  Jenkins  v.  Jones,  L.  R.  2  Eq. 
323;  see  Browne  v.  Oroombridge,  4  Mad.  495. 

A  gift  of  specific  stock  standing  in  the  names  of  trustees  is 
adeemed  by  a  change  of  investment.  Harrison  v.  Jackson, 
7  Cb.  D.  339. 

I 
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Chap.  XVII.  But  a  mere  transfer  of  a  thing  specifically  given  from 
Mere^Mirfer  trustees  to  the  testator  will  not  be  an  ademption.  Dimg' 
totestetot^^^^^  V.  AaJcew,  I  Cox,  427;  see  Amb.  260;  3  B.  C.  C. 
not  adeem.      416 ;  Chugh  V,  Clough,  3  M.  &  E.  296  ;  Jones  v.  SouthaU,  32 

B.  31. 

Nor  wiU  a  Nor  will  a  change  made  in  it  which  leaves  the  thing  to  all 

formal  change,  jj^^^j^^g  ^j^^  ^^^  ^  j^  ^33  before ;  as,  for  instance,  the  conver- 
sion of  shares  into  stock  by  a  resolution  of  the  company.  OaJces 
V.  Oakes,  9  Ha.  666 ;  PUkington's  Trusts,  6  N.  R.  246 ;  In  re 
Lovemcm ;  Watson  v.  Watson,  W.  N.  1879,  95 ;  see  PaHridge 
V.  Partridge,  Cas.  t.  Talb.  226  ;  In  re  Lane ;  Luard  v.  Lame, 
14  Cb.  D.  856 ;  see  Longfidd  v.  Bantry,  15  L.  R.  Ir.  101. 
Beqaesta  of  Upon  the  question  whether  a  bequest  of  a  share,  to  which  the 

J^mT  ^  testator  is  entitled  under  the  will  of  another  person,  would  be 
adeemed  if  the  share  is  paid  to  the  testator  after  the  date  of  his 
will,  it  seems  that  if  the  testator  describes  the  share  in  such 
words  as  to  show  that  he  intends  to  give  only  a  chose  in  action, 
the  gift  will  be  adeemed  by  the  receipt  of  the  share.  See 
Harrison  v.  Jackson,  7  Ch.  D.  339,  where  Clark  v.  Browne, 
2  Sm.  &  G.  624,  is  disapproved. 

On  the  other  hand,  if  the  description  employed  by  the  testator 

does  not  refer  to  the  share  as  a  chose  in  action,  the  gift  will  not 

be  adeemed,  merely  because  the  testator  has  received  the  share, 

if  he  invests  it  and  keeps  it  apart  from  the  rest  of  his  property. 

Lee  V.  LeSy  27  L.  J.  Ch.  824 ;  Morgan  v.  Thomas,  6  Ch.  D.  176 ; 

see  Moore  v.  Moore,  29  B.  496. 

Effect  of  And  it  would  seem  that  a  bequest  of  certain  trust  funds  ''  and 

^cimty.  ^®  securities  upon  which  they  may  be  invested  "  would  not  be 

adeemed  by  a  mere  change  of  security,  though  it  will  if  the 

testator  receives  the  money  and  lends  it  on  security  for  his  own 

purposes.    Jones  v.  SowihaU,  32  B.  31. 

Appointment       Where  the  donee  of  a  general  power  appoints  a  fund  of 

ofpe™».lty.   pe^^jty  by  a  specific  description  the  appointment  is  not 

adeemed    by   a  subsequent   change   of  investment.      In   re 

Jofmstones  Settlement,  14  Ch.  D.  162. 

of  naltj.  As  to  whether  an  appointment  of  real  estate  under  a  power 

is  adeemed  by  the  subsequent  sale  of  the  real  estate  under 

provimons  contained  in  the  settlement  creating  the  power,  see 
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Oale  V.  Gale,  21  B.  349 ;  Blake  v.  Blake,  49  L  J.  Ch.  893  ;  28  Chap.  xvn. 
W.  R.  647 ;  15  Ch.  D.  481. 

The  confirmation  of  a  will  by  a  codicil  will  riot  revive  a  Confirmatioii 
legacy  which  has  been  adeemed  in  the  meantime.     Drinkioater  not  revive 
V.  FaZcoTier,  2  Ves.  Sen.  626 ;  Monck  v.  Moiick  1  Ba.  &  B.  306 ;  i^^^.^ 
Cawper  v.  ManteUj  23  B.  223 ;  Hopioood  v.  Hopwood,  7  H.  L. 
728  ;  see  ante,  p.  98. 

In  the  same  way  the  specific  gift  of  a  debt  due  to  the  testator.  Gift  of  a  debt 
and  afterwards  received  in  whole  or  part  by  him,  whether  the  payn^nt  to  ^ 
debtor  pays  it  voluntarily  or  not,  is  adeemed  piv  funto.     Ash-  *^®  *e«t»tor. 
burner  v.  M'Ouire,  2  B.  C  C.  108 ;  Fryer  v.  Morris,  9  Ves. 
360 ;   Humphries  v.  Hvmiphries,  2  Cox,  185 ;   Makeown  v. 
Ard<igh,  I.  R  10  Eq.  445 ;  Aston  v.  Wood,  43  L.  J.  Ch.  716 ; 
In  re  Bridle,  4  C.  P.  D.  336. 

It  is  immaterial  that  the  amount  of  the  debt  is  placed  by  the 
testator  to  a  separate  account.    In  re  BHdle,  sfwpra. 

Where  a  particular  sum  owing  to  the  testator  is  bequeathed  Effect  where  a 
and   afterwards    received    by  him,  a  fresh  debt  subsequently  incurred, 
incurred  by  the  same  debtor  will  not  pass,  at  any  rate,  if  the 
su  ms  are  not  precisely  the  same.     Gardner  v.  Hatton,  6  Sim.  93 ; 
Sidney  v.  Sidney,  17  Eq.  66. 

Where  things  in  a  particular  place,  such  as  a  house,  are  given  Gift  of  things 
and  are  afterwards  removed  to  another  plax^e,  the  question  is,  when 
whether   the   place  is  a  substantive  part  of   the  be(jue8t  or  *^®«°>®<^ 
whether  it   is  merely  descriptive  of  the  things  the  testator 
refers  to. 

In  the  latter  case  the  removal  of  the  things  to  another  place  Uemovai  it 
is   immaterial.       Cunningham  v.  Ross,  2  Cas.  t.  Leo,  272 ;  if  the  place  is 
N orris  v.  Forris,  2  Coll.  719;  Blagrove  v.  Coore,  27  B.  138;  ^^'^^y/^' 
Norreys  v.  Franks,  I.  R.  9  Eq.  18. 

Similarly  a  bequest  of  furniture  in  a  house  will  pass  furniture 
intended  to  be  placed  there.  Ra/wlin^on  v,  Rawlinson,  3  Ch. 
D.  302  ;  but  see  Lord  Brooke  v.  Earl  of  Warwick,  2  De  G.  & 
Sm.  425. 

If,  however,  the  bequest  of  the'  things  is  connected  with  the  ^^^  ^  the 
enjoyment  of  the  house,  both  beingj[given  to  the  legatee ;  or  if  give  only  such 
the  gift  is  of  such  furniture  as  may  be  in  a  particular  place  at  ^e  ifthe  ™*^ 
the  testator's  decease,  a  permanent  removal  works  an  ademp-  P^**** 
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Cfhap.  xvn.  tion.     CoUetan  v.  Garth,  6  Sim.  19 ;  Shaftsbv/ry  v.  Shaftshury, 
2  Vera.  747 ;   Beaeltine  v.  Heaeltine,  3  Mad.  276 ;  Green  v. 
Symonde,  1  B.  C.  C.  129  n. ;  Spencer  v.  Spencer,  21  B.  648. 
Temporary  But  a  removal  for  a  temporary  purpose  will  not  have  this 

not  adeem.  effect.  DomvUe  V.  Baker,  32  B.  604 ;  Chxipman  v.  Hart,  1  Ves. 
Sen.  271 ;  Norreys  Y.Franks,  I.  R  9  Eq.  18 ;  LaTid  v.  Devaynes, 
4  B.  C.  C.  537 ;  Lo7'd  Brooke  v.  Earl  of  Warwick,  2  De  G.  & 
S.  425 ;  In  re  Johnston ;  Cockerell  v.  Earl  of  Essex,  26  Ch. 
D.  688. 

II.  Change  of  Interest  of  Testator. 
E£Fect  of  A  somewhat  different  question  arises  where  the  nature  of  the 

chanffe  in  the  ,      .  •        i  i  • 

testator's  testators  mterest  m  the  subject  matter  of  a  bequest  alters 
S^Ste^f^  between  the  date  of  the  will  and  his  death ;  if,  for  instance,  the 
the  wilL  testator  subsequently  acquires  the  reversion  of  leaseholds  given 

by  his  will. 
Acoeptanoe  of      Before  the  Wills  Act  a  specific  bequest  of  a  lease,  unless  the 
*  ^^^  testator  being  cestui  que  trust  gave  his  interest  in  the  lease 

which  includes  the  right  to  the  benefit  of  a  renewal  by  the 
trustee^  or  expressly  gave  his  future  interest,  was  adeemed  by 
the  acceptance  of  a  new  lease  or  the  acquisition  of  the  rever- 
sion. Carte  v.  Carte,  3  Atk.  174 ;  Jamies  v.  Dean,  11  Ves. 
383 ;  15  Ves.  238 ;  Marwood  v.  Turner,  3  P.  Wms.  163  ;  Ahn^ 
V.  MUler,  2  Atk.  593 ;  Capd  v.  Girdler,  9  Ves.  509 ;  Blatter  v. 
Noton,  16  Ves.  197. 

In  the  same  way,  the  purchase  of  the  equity  of  redemption 
revoked  a  devise  of  the  mortgaged  estate.  Strode  v.  Lady 
Falkland,  2  Vera.  621 ;  Tardley  v.  Holland,  20  Eq.  428. 

And  a  general  gift  of  lands  or  a  house  in  which  the  testator 
had  a  chattel  interest  was  pri/md  facie  a  gift  of  that  interest 
and  subject  to  ademption  in  the  same  way.  Rudstone  v. 
Anderson,  2  Ves.  Sen.  418  ;  Hone  v.  Medcraft,  1  B.  C.  C.  261 ; 
Coppin  V.  FemA/hough,  2  B.  C.  C.  291 ;  Colegrave  v.  Manby, 
6  Mad.  72 ;  2  Buss.  238. 
Effect  of  the        It  seems,  however,  that  the  24th  section  of  the  Wills  Act 

WilLi  Act. 

applies  to  such  a  case,  and  since  that  statute  the  subsequent 
acquisition  of  the  reversion  will  not  be  an  ademption  of  the 
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gift.    Strwthers  v.  StnUhera,  5  W.  B.  809  ;  Cox  v.  Bennett,  6  ^Cliap.  xvn. 
Eq.  422 ;  not  following  Emusa  v.  Smith,  2  De  G.  &  Sm.  722  ; 
and  see  Miles  v.  MHea,  L.  R.  1  Eq.  462 ;  Wedgwood  v.  Denton, 
12  Eq.  290;  Leckey  v.  Waiaon,  I.  R  7  C.  L.  167;  Saxtm  v. 
aoutton,  18  Ch.  D.  369. 

Where   the   testator  being  entitled  to  a  third  share  of  aSl**"®' 
business  bequeathed  his  share  and  interest  in  the  business,  and 
afterwards  acquired  the  whole  business,  the  whole  business  was 
held  to  pass.    In  re  Russell ;  Russell  v.  CheU,  19  Ch.  D.  432. 

III.  Right  of  Retainer. 

It  seems  doubtful  whether  a  specific  legacy  can  be  subject  to  Right  of  re- 
the  executor's  right  of  retainer  for  a  debt  due  from  the  legatee  specific*^^**^*'^ 
to  the  estate.    Harvey  v.  Palmer,  4  De  G.  &  S.  425.  legatee. 

In  the  case  of  a  general  legacy  the  executor  is  entitled  to  Against 
retain  so  much  of  the  legacy  as  may  be  suflScient  to  pay  a  debt 
due  to  the  testator  from  the  legatee,  even  though  the  debt  may 
be  barred  by  statute.     Gourtenay  v.   Williams,  3  H.  539 ;  In 
re  GordweWs  Estate  ;  White  v.  CordweU,  20  Eq.  644. 

Costs  of  administration  directed  to  be  paid  by  a  legatee  are 
within  the  same  rule ;  and  the  assignee  of  a  legatee  takes 
subject  to  the  executors  rights  against  the  legatee.  In  re 
Knapman^s  Estate;  Knapman  v.  Wreford,  18  Ch.  D.  300. 

In  the  case  of  a  legatee  who  becomes  bankrupt  after  the  Bankrupt 
testator's  death,  the  executor  is,  it  seems,  entitled  to  retain  the 
debt.     But  if  he  proves  in  the  bankruptcy  the  right  of  retainer 
is  gone.    Stammers  v.  Elliott,  3  Ch.  195 ;  Armstrong  v.  Arm- 
strong,  12  Eq.  614. 

In  the  case  of  a  legatee  bankrupt  at  the  death  of  the  testator  Debt  due  from 
there  is  no  right  to  retain  the  debt  out  of  the  legacy,  since  there  legatee, 
was  never  a  time  at  which  the  same  person  was  entitled  to 
receive  the  legacy  and  liable  to  pay  the  whole  debt.  Dividends 
payable  under  the  bankruptcy,  if  any  have  been  declared,  may 
be  retained.  CIterry  v.  Boultbee,  2  Kee.  319 ;  4  M.  &  Cr.  442 ; 
In  re  Hodgson  ;  Hodgson  v.  Fox,  9  Ch.  D.  673 ;  In  re  Oiyen  ; 
Beswick  v.  Oi^en,  16  Ch.  D.  202. 

A  debt  due  from  the  husband  of  a  legatee  may  of  course  be 
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ABsi^meDt 
nader  Malins' 
Act. 


Cfhap.  a.Vii.  retained  out  of  so  much  of  the  legacy  as  is  payable  to  the 
husband  after  the  legatee's  equity  to  a  settlement  is  satisfied. 
MMahon  v.  BwrchM,  5  H.  325. 

Where  a  married  woman  assigns  her  reversionary  interest 
under  Sir  R.  Malins'  Act  (20  &  21  Vict.  c.  57),  there  is  no  right 
as  against  the  assignee  to  retain  a  debt  due  from  the  husband. 
In  re  Baichdor  ;  Sloper  v.  Oliver,  16  Eq.  481. 

It  would  seem  that  if  A.  is  the^  executor  of  B.  and  0.,  C. 
being  B.'s  residuary  legatee,  a  sum  due  from  D.  to  B.  might  be 
retained  out  of  the  share  to  which  D.  is  entitled  in  C.'s  estate. 
Stammers  v.  Elliott^  3  Ch.  195. 

The  right  of  retainer  is  gone  as  soon  as  the  executors  have 
set  apart  and  invested  a  sum  to  meet  a  legacy.  BaUa/rd  v. 
Maraden,  14  Ch.  D.  374. 

Cross  demands  existing  in  different  rights  cannot  be  set  off. 
Thus  a  debt  due  to  the  executor  in  his  personal  capacity  cannot 
be  retained  out  of  a  legacy.  M'Mahxm  v.  BwrchdL,  2  Ph.  127 ; 
see  Stammers  v.  Elliott,  3  Ch.  195  ;  MiddUton  v.  Pollock  ;  Ex 
paHe  Nugee,  20  Eq.  29. 


Claims  in 
avtrtdroU, 
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Sizoncnbtioii 
of  specifio 
legacies  from 
debts  and 
liabilities  of 
testator. 


Rent  falling 
due  after  the 


1.  Liabilities  created  by  testator. 

A  specific  legatee  has  a  right  to  have  his  specific  legacy  freed 
from  the  debts  and  liabilities  of  the  testator  existing  at  his 
decease.  Stewart  v.  Dervton,  4  Doug.  219  ;  S.  C.  2  Chit.  456 ; 
Barry  v.  Harding,  1  J.  &  Lat.  489 ;  FitzwUHams  v.  Kelly,  10 
Ha.  266. 

So  if  the  testator  has  pledged  the  legacy,  whether  for  his  own 
debt  or  not,  the  legatee  is  entitled  to  compensation.  Knight  v. 
Davis,  3  M.  &  K.  358 ;  BothamLey  v.  Slierson,  20  Eq.  304. 

2.  Liabilities  incidental  to  the  thing. 

With  regard  to  payments  on  specific  legacies  which  become 
due  after  the  testator's  decease,  the  distinction  is  between 
charges  created  by  the  testator  and  charges  incident  to  the 
chattel. 

Thus  rent  or  fiines  falling  due  after  the  testator's  death  are 


EXONEliATION  OF  SPECIFIC  LEGACIES.  119 

payable  by  the  legatee.    FUzwilUama  v.  Ze%,  10  Ha.  266 ;  see  chap,  xvii. 
Ha/wJdna  v.  Hawhims^  13  Ch.  D.  470.  ttotator'a 

Under  a  gift  of  a  leasehold  house  "  free  of  all  outgoings  and   ®*  * 
payments  except  the  annual  and  other  rent ''  the  legatee  was 
held  entitled  to  have  the  outgoings  cleared  only  up  to  the  time 
of  taking  possession.     In  re  Taher;  Arnold  v.  Kay  ess,  46  L.  T. 
805;  30  W.  R.  883 ;  51  L.  J.  Ch.  721. 

As  to  calls  upon  shares,  the  cases  are  somewhat  conflicting ;  Calls  on 

.  sharee  must 

but  on  the  whole  it  seems  if  the  testator's  estate  does  not  be  paid  by 
remain  liable,   the   liability   must   be   borne    by  the  specific  ^^ 
legatee.    Armstrong  v.  Burnet,  20  B.  424. 

And  even  if  the  testator's  estate  remains  liable,  but  the 
liability  is  such  that  neither  the  testator  nor  his  estate  might 
ever  have  become  chargeable  with  it,  such  as  the  liability  on 
shares  in  a  banking  or  insurance  company,  the  specific  legatee 
must  bear  it.  Armstrong  v.  Burnet,  supra ;  Adams  v.  Ferrick, 
26  B.  384 ;  see  WrigM  v.  Warren,  4  De  G.  &  S.  367 ;  Fitz- 
idUiams  v.  Kelly,  10  H.  266 ;  In  re  Box,  12  W.  R.  67 ;  1  H.  & 
M.  552. 

And  it  seems  that  calls  on  railway  shares  made  after  the 
testator's  decease  must  be  borne  by  the  specific  legatee.  Day  v. 
Lay,  1  Dr.  &  Sm,  261. 

It  would  seem  that  Blount  v.  Hopkins,  7  Sim.  43 ;  Jacqiies 
V.  Chambers,  4  Rail.  Cases,  499 ;  and  Clive  v.  Clive,  Kay  600, 
would  not  now  be  followed,  unless  the  two  former  can  be 
supported  on  the  ground  that  the  testator  had  covenanted  to 
pay  the  calls  within  a  given  time. 

A  direction  to  pay  calls  due  upon  shares  for  the  time  being 
constituting  part  of  the  testator's  residuary  estate  has  been 
confined  to  calls  upon  shares  accepted  by  the  testator  at  the 
time  of  his  death.     Bevan  v.  Waterhouse,  3  Ch.  D.  752. 

Where  a  testator,  being  joint  tenant  at  law  with  his  partner 
of  leasehold  property  employed  for  partnership  purposes, 
bequeathed  to  the  partner  all  his  share  of  the  leasehold 
premises,  it  was  held  that  the  partner  was  entitled  to  the 
moiety  only  after  the  partnership  debts  had  been  paid,  Farquhar 
V.  Hadden,  7  Ch.  1. 
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Chap.  .XVIL 

V.  Exoneration  of  Mortoaged  pROPKRTy. 

Exoneration        In  cases  not  affected  by  Locke  King's  Act,  17  &  18  Vict. 

pro^rtfli^   c.  113,  amended  by  30  &  31  Vict.  c.  69,  and  40  and  41  Vict. 

S^^e^Ss  ^-  34,  the  devisee  of  mortgaged  lands,  the  mortgages  upon 

Act.  which  have  been  either  created  or  adopted  by  the  testator,  is 

entitled  in  the  absence  of  a  contrary  intention,  to  have  the 

mortgage  paid  off  out  of  the  first  four  classes  of  property  in  the 

administration  of  assets ;  and  as  regards  the  fourth,  viz.,  real 

estate  charged  with  debts  generally,  if  the  mortgaged  lands  are 

themselves  included  in  the  general  charge  of  debts,  they  must 

bear   a  proportionate  part  of  the  mortgage.      Middleton  v. 

Mi^cUeton,  15  B.  460;  Harper  v.  Mwaday,  7  D.  M.  &  G.  369. 

Pecuniary  legacies  are  not  applicable  to  exonerate  mortgaged 
property,  whether  freehold  or  leasehold.  Lutkins  v.  Leigh, 
Cas.  t  Talb.  53;    Johnson  v.  Child,  4  Ha.  87. 

Similarly,  where  mortgaged  lands  descend,  the  heir  is  entitled 

to  exoneration  out  of  the  first  two  classes  of  property.     Hill  v. 

Bishop  of  London,  1  Atk.  621;  Chester  v.  Powell,  7  Jur.  389; 

Yowng  v.  Furse,  20  B.  380. 

Devise  of  A  devise  of  lands  expressly  subject  to  the  mortgage  thereon 

SnS^b-       wi^  ^0**  exonerate  the  personalty,  the  words  "  subject  to  the 

ject  to  the       mortga^  "  being  held  merely  descriptive.     Duke  of  Ancaster 

mortgage  will  o-^o  o  j  r  j 

not  exonerate  v.  Meyer,  1  Bro.  C.  C.  454;   Bickham  v.  GrutweU,  3  M.  & 

Direction  to         A  direction  that  a  mortgage  on  a  certain  estate  is  to  be  paid 
mortgB^.    ^  off  will  not  exonerate  the  personalty  from  paying  off  mortgages 

on  other  estates.    In  re  Bull ;  Catty  v.  BuU,  49  L.  T.  692. 
Nor  will  a  direction  that  part  of  the  mortgaged  land  is  to 

bear  a  larger  proportion  of  the  mortgage   than  other  part. 

Ooodmin  v.  Lee,  1  K.  &  J.  377. 
Charge  of  But  it  would  seem  that  a  charge  of  the  mortgage  debt  upon 

l^e  mo^aged  the  mortgaged  land  in  a  distinct  sentence  will  make  the  land 
tinrt  8ent«wje  primarily  liable.    Evans  v.  Cockeram,  1  Col.  428.     See  Hancox 

'  V.  Abbey,  11  Ves,  179. 
Locke  King's       The  law  on  this  subject  has  been  altered  by  Locke  King*s 

Jink 

Act,  17  &  18  Vict,  c.  113,  which  enacts  that  "  when  any  person 


LOCKE  king's  act.  121 

shall,  after  the  31st  of  December,  1854,  die  seised  of  or  entitled  Cliap.  ^cvii, 
to  any  estate  or  interest  in  any  land  or  other  hereditaments, 
which  shall  at  the  time  of  his  death  be  charged  with  the  pay- 
ment of  any  sum  or  sums  of  money  by  way  of  mortgage,  and 
such  person  shall  not  by  his  will  or  deed  or  other  document, 
have  signified  any  contrary  or  other  intention,  the  heir  or 
devisee  to  whom  such  land  or  hereditaments  shall  descend  or 
be  devised  shall  not  be  entitled  to  have  the  mortgage  debt 
discharged  or  satisfied  out  of  the  personal  estate  or  any  other 
real  estate  of  such  person,  but  the  land  or  hereditaments 
so  charged  shall,  as  between  the  different  persons  claiming 
through  or  under  the  deceased  person,  be  primarily  liable  to 
the  payment  of  all  mortgage  debts  with  which  the  same  shall 
be  charged,  every  part  thereof,  according  to  its  value,  bearing  a 
proportionate  part  of  the  mortgage  debts  charged  on  the  whole 
thereof:  Provided  always,  that  nothing  herein  contained  shall 
affect  or  diminish  any  right  of  the  mortgagee  on  such  lands  or 
hereditaments  to  obtain  full  payment  or  satisfaction  of  his 
mortgage  debt,  either  out  of  the  personal  estate  of  the  person  so 
dying  as  aforesaid  or  otherwise.  Provided  also,  that  nothing 
herein  contained  shall  affect  the  rights  of  any  person  claiming 
under  or  by  virtue  of  any  will,  deed  or  document  already  made, 
or  to  be  made  before  the  1st  of  January,  1855." 

The  Act  30  &  31  Vict,  c,  69,  extends  and  defines  the  meaning 
of  the  words  "  contrary  or  other  intention "  in  the  case  of 
testators  dying  after  the  Slst  of  December,  1867,  and  by  section 
2  declares  that  in  the  construction  of  the  principal  Act  the  word 
mortgage  shall  be  deemed  to  extend  to  any  lien  for  unpaid 
purchase  money  upon  any  lands  or  hereditaments  purchased  by 
a  testator. 

By  the  Act  40  &  41  Vict.  c.  34,  it  is  enacted  as  follows: 
1.  The  Acts  mentioned  in  the  schedule  hereto  (17  &  18 
Vict.  c.  113,  and  30  &  31  Vict.  c.  69)  shall,  as  to  any  testator 
or  intestate  dying  after  the  31st  December,  1877,  be  held  to 
extend  to  a  testator  or  intestate  dying  seised  or  possessed  of  or 
entitled  to  any  land  or  other  hereditaments  of  whatever  tenure, 
which  shall  at  the  time  of  his  death  be  charged  with  the  pay- 
ment of  any  sum  or  sums  of  money  by  way  of  mortgage,  or  any 
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Chap.  XVII.  other  equitable  charge,  including  any  lien  for  unpaid  purchase 
money;  and  the  devisee  or  legatee  or  heir  shall  not  be  entitled 
to  have  such  sum  or  sums  discharged  or  satisfied  out  of  any 
other  estate  of  the  testator  or  intestate,  unless  (in  the  case  of  a 
testator)  he  shall,  within  the  meaning  of  the  said  Acts,  have 
signified  a  contrary  intention;  and  such  contrary  intention  shall 
not  be  deemed  to  be  signified  by  a  charge  of  or  direction  for 
payment  of  debts  upon  or  out  of  residuary  real  and  personal 
estate,  or  residuary  real  estate. 

2.  This  Act  shall  not  extend  to  Scotland. 

What  Persons  are  within  the  original  Act. 
What  persons       The  Crown  taking  personalty  in  default  of  next  of  kin  is 

are  within  tho 

Act.  within  the   words  "persons  claiming   through  or   under   the 

deceased  person  "  in  Locke  King's  Act.     Dacre  v.  Patrickson, 
1  Dr.  &  Sm.  186. 

The  heir  taking  by  descent,  owing  to  lapse  or  otherwise,  from 
a  person  dying  after  the  31st  December,  1854,  is  not  entitled  to 
exoneration  under  the  exception  in  the  proviso  in  the  original 
Act,  though  the  will  may  be  made  before  the  1st  January,  1855. 
Power  V.  Power,  8  Ir.  Ch.  340;  Piper  v.  Piper,  1  J.  &  H.  91 ; 
Nelson  v.  Page,  7  Eq.  25. 

On  the  other  hand,  a  devisee  taking  under  a  will  made 
before  the  1st  January,  1855,  is  within  the  proviso,  though  the 
will  may  have  been  republished  after  that  date.  Rolfe  v.  Perry, 
3  D.  J.  &  S.  481. 

What  Property  is  within  the  original  Act. 

Copyholds.  Copyholds  are  within  Locke  King's  Act.     Piper  v.  Piper, 

1  J.  &  H.  91. 
Land  on  trust      Land  devised  on  trust  for  sale,  and  coming  to  the  testator 
for  sale.  ^  personalty,  is  not  within  that  Act.    Lewis  v.  Levds,  13  Eq. 

219. 
Leaseholds.  Leaseholds  are  not  within  the  original  Act  or  the  Act  of 

1867.    Soloman  v.  Soloman,  12  W.  R.  540  ;  33  L.  J.  Ch.  473  ; 

Gael  or  OaU  v.  Fermick,  22  W.  R  211 ;  43  L,  J.  Ch.  178;  In 

re  Wormdey's  Estate;  Hill  v.  Wormsley,  4  Cb.  D.  665. 
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The  Act  applies  where  real  and  personal  estate  are  directed   Cliap-  ^^^ 
to  be  converted,  and  the  proceeds  made  a  mixed  fund.     Elliott 
V.  Dearaley,  16  Oh.  D.  322. 

If  the  mortgage  includes  freeholds  and  leaseholds,  the  mort- 
gage must  be  apportioned  between  the  freeholds  and  leaseholds 
according  to  their  values  at  the  testator's  death,  and  the 
amount  apportioned  in  respect  of  the  leaseholds  will  be  dis- 
charged out  of  the  personal  estate  or  out  of  the  fund  appointed 
for  payment  of  debts,     Ocdl  v.  Fenwick,  9upra. 

Curiously  enough  leaseholds  are  not  specifically  named  in 
the  Act  of  1877,  but  as  that  Act  extends  to  "land  or  other 
hereditaments  of  whatever  tenure/'  a  term  wide  enough  to 
include  leaseholds,  and  the  devisee  ar  legatee  or  heir  is  not  to 
be  entitled  to  exoneration,  it  would  seem  that  the  Act  extends 
to  leaseholds. 

What  Mortgages  are  within  the  original  Act. 

Mortgages   by  deposit   of  title   deeds,  with   or   without  a  Mortgage  by 
memorandum  of  agreement  to  execute  a  legal  mortgage,  are  *^®P***^ 
within  the  Act.    Pembroke  v.  Friend,  1  J.  &  H.  132  ;  Davis  v. 
Davis  24  W.  R  962. 

So  is  a  deposit  of  deeds,  with  a  memorandum,  though  ex- 
pressed to  be  only  a  collateral  security.  Ooleby  v.  Coleby,  L.  R. 
2  Eq.  803. 

But  a  mere  general  charge  by  a  testator  on  real  estate  in  aid 
of  his  personalty  is  not  within  the  Act,  Hepworth  v.  HiU,  30 
B.  476 ;  see  the  Act  of  1877,  Sfwpra. 

Nor  is. a  covenant  to  pay  off  a  mortgage  on  land  not  belong- 
ing to  the  covenantor.    Day  v.  Day,  14  W.  R  261. 

A  lien  for  unpaid  purchase  money  upon  lands  purchased  by  Lien  for 
a  testator  is,  by  30  &  31  Vict.  c.  69,  s.  2,  declared  to  be  within  Sioney*^ 
the  original  Act,  see  In  re  Cockcroft;  Broadhervt  v.  Groves,  24 
Ch.  D.  94. 

The  lien  for  unpaid  purchase  money  must  be  borne  by  the 
land,  though  the  testator  devises  only  the  legal  estate  without 
disposing  of  the  beneficial  interest.  DovmIoU  v.  M'Garta%  5 
L.  R.  It.  313, 642. 
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Chap.  XVIL  The  heir  of  an  intestate  dying  before  the  31st  December, 
1877,  is  entitled  to  have  a  lien  for  unpaid  purchase  money 
upon  lands  of  the  intestate  discharged  out  of  the  personal 
estate,  the  case  oot  being  provided  for  by  the  Act  of  1867. 
Harding  v.  Harding,  13  Eq.  493. 

The  heir  of  an  intestate  dying  after  the  31st  December,  1877, 
is  not  entitled  to  have  a  lien  for  unpaid  purchase  money  dis- 
charged.   8ee  the  Act  of  1877,  supra,  p.  121. 

What  is  a  Contbary  Intention  within  the  Act. 

Direction  to         It  was  decided  that  a  general  direction  to  pay  debts,  or  to 

P*y   e  t8.       p^y  debts  out  of  the  estate,  did  not  show  the  contrary  intention 

required  by  Locke  King's  Act.     Pembroke  v.  Friend,  1  J.  &  H. 

132 ;  Brownson  v.  Laturance,  6  Eq.  1 ;  Woohtena^oft  v.  Wool- 

stencroft,  2  D.  F.  &  J.  347, 

Whether  the  fact  that  mortgaged  lands  are  devised  in  strict 

settlement  would  make  any  difiference  seems  doubtful,  at  any 

rate  it  would  not  where  the  testator  himself  contemplates  the 

mortgages  as  subsisting  from  generation  to  generation.     Coote  v. 

Lowndes,  10  Eq.  376. 

Direction  to         ®^*  ^  direction,  that  the  debts  are  to  be  paid  out  of  the 

^theT^^raonll  P®^^^^  estate  or  out  of  any  particular  fund,  was  held  to  show 

estate  or  a       a  Contrary  intention.     Moore  v.  Moore,  1  D.  J.  &  S.  60  2 ;  Eno  v. 

particular        y^^/^^^^  3  D.  J.  &  S.  443 ;  82  L.  J.  Ch.  311 ;  Mellish  v.  Vallins, 

2  J.  &  H.  194;  Newman  v.   Wilson,  31  B.  33;  Maxwell  v, 

Hyslop,  L.  R.  4  Eq.  407 ;  i6.  4  H.  L.  506.     See  Allen  v.  Allen, 

30  B.  395  ;  PoixJier  v.  Wil807i,  12  W.  R.  1001, 

The  Amend-        By  the  30  &  31  Vict.  c.  69,  however,  it  is  enacted  that  in  the 

so\  31  Vict.  ^^^  ^^  testators  dying  after  the  31st  December,  1867, a  declara- 

^P-  ^^'  tion  that  debts  are  to  be  paid  out  of  the  personal  estate  is  not 

to  be  deemed  a  declaration  of  intention  to  exonerate  mortgaged 

lands. 

Under  this  Act,  "if  a  testator  wishes  to  give  a  direction 
which  shall  be  deemed  a  declaration  of  an  intention  contrary  to 
the  rule  laid  down  by  Locke  King's  Act,  it  must  be  a  direction 
applying  to  his  mortgage  debts  in  such  terms  as  distinctly  and 
unmistakably  to  refer  to  them ; "  per  Giffard,  V.-C,  in  Nelson  v. 


LOCKE  king's    act.  125 

Pa^e,  7  Eq.  26,  p.  28.    See  Allen  v.  Alien,  30  B.  395 ;  Oreated  Cl»p.  xvn. 
V.  Oreated,  26  B.  621. 

In  cases  governed  by  the  Act  of  1867,  a  direction  to  pay  debts  Direction  to 
out  of  a  mixed  fund  of  realty  and  personalty,  or  a  direction  to  ^*^  * 
pay  debts  out  of  the  personal  estate  in  exoneration  of  the  real 
estate,  or  a  charge  of  debts  on  certain  real  estate  in  aid  of  the 
personal  estate  and  in  exoneration  of  the  other  real  estate,  will 
not  entitle  the  devisee  of  mortgaged  lands  to  have  the  mortgage 
discharged.  Gael  or  Gall  v.  Femuick,  22  W.  R.  211 ;  43  L.  J. 
Ch.  178;  In  re  Roasiter;  Rossiter  v.  Rossiter,  13  Ch.  D.  355 ; 
In  re  Newmarch;  Newnxarck  v.  St(yn\  9  Ch.  D.  12 ;  Elliott  v. 
Dearaley,  16  Ch.  D.  322;  and  see  the  Act  of  1877,  supra, 
p.  121. 

Where  part  of  lands  subject  to  a  mortgage  is  specifically  SpeciHc  de- 
devised,  and  the  rest  given  to  the  residuary  devisee,  or  where  a  orund  subject 
life  interest  is  given,  and  the  remainder  is  given  to  the  residuary  ^  *  f*°%^d 
devisee,  there  is  no  evidence  of  an  intention,  that  the  mortgage  to  exonera- 
is  to  be  borne  by  the  residuary  devisee.     Gibbina  v.  Eyden,  7 
Eq.  371 ;  Sackville  v.  Smith,  17  Eq.  153,  overruling  Brownson 
V,  Lawrance,  6  Eq.  1. 

The   further   question    may   arise    whether,   supposing    the  Direction  to 
testator  directs  the  mortgages  to  be  paid  out  of  a  specific  fund,  out  o?in!^ffi^ 
the  devisees  will  be  entitled  to  exoneration  if  that  fund  is  in-  ^^^"*  ^^^^ 
sufficient. 

It  would  seem,  where  the  fund  is  a  fund  of  personalty,  the 
devisees  will  not  be  entitled  to  exoneration  beyond  the  value  of 
the  fund.    Rodhouse  v.  Mold,  13  W.  R.  854 ;  35  L.  J.  Ch.  67. 

On  the  other  hand,  it  is  laid  down  by  Lord  Romilly  in  Allen 
V.  Allen,  30  B.  403,  that  where  a  mortgage  on  Whiteacre  is 
directed  to  be  paid  out  of  Blackacre,  the  mortgagee  is  entitled 
to  exoneration  out  of  the  personal  estate  in  the  first  place,  as 
the  Act  only  directs  that  the  mortgaged  land  shall  be  primarily 
liable,  and  does  not  alter  the  ordinary  rules  of  administration 
where  there  is  an  intention  that  it  should  not  be  so  liable.  But 
qvjoere  whether  the  decision  above  cited  and  this  dictum  are 
reconcilable ;  and  see  Smith  v.  Moreton,  37  L.  J.  Ch.  6. 

It  would  seem,  that  where  mortgages  are  directed  to  be  paid  How  far 
and  the  personalty  is  insufficient  to  pay  them,  the  several  lands  Sn^applic- 
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bear  only  the  mortgages  secured  upon  them,  and  not  a  pro- 
portionate share  of  all  the  mortgages.  Wisden  v.  Wisden,  5 
Jur.  N.  S.  455. 

Where  different  portions  of  an  estate  subject  to  a  mortgage 
are  devised  to  different  peraons,  the  devisees  must  contribute 
rateably  to  pay  the  mortgage  according  .to  the  value  of  the 
portions  devised  to  them.  In  re  'Nevrniarch;  Neivmarch  v. 
Storr,  9  Ch.  D.  12. 

The  same  rule  applies  if  the  mortgage  comprises  real  and 
personal  property.  The  devisees  of  the  land  and  the  legatees 
of  the  personalty  contribute  rateably.  Trestrail  v.  McLson,  7 
Ch.  D.  655. 

Where  several  properties  are  mortgaged  contemporaneously 
by  different  deeds,  the  fact  that  one  of  the  mortgages  is  called  a 
collateral  security  will  not  throw*  the  mortgage  debt  primarily 
on  the  property  comprised  in  the  other  mortgage.  Early  v. 
Early,  16  Ch.  D.  214;  In  re  AtMU,  16  Ch.  D.  211. 

Where  a  testator  mortgages  certain  land  and  then  mortgages 
other  land  for  the  same  debt  and  further  advances,  the  whole 
amount  due  will,  as  between  the  devisees  of  the  different  lands, 
be  treated  as  one  debt,  and  must  be  borne  rateably  by  the 
various  properties  unless  it  is  shown  that  the  land  first  charged 
was  intended  to  be  the  primary  security  for  the  amount  ad- 
vanced prior  to  the  second  mortgage.  Leordno  v.  Leonino,  10 
Ch.  D.  460,  where  the  cases  of  Lipscomb  v.  Lypacornh,  7  Eq. 
601,  and  De  Rochefort  v.  Dawes,  12  Eq.  540,  are  discussed ;  and 
see  Stringer  v.  Harper,  26  B.  33 ;  Evans  v.  Wyatt,  31  B.  217. 

Where  a  portion  of  lands  subject  to  a  charge  is  conveyed  by  a 
voluntary  deed,  containing  only  a  covenant  for  ftirther  assurance, 
and  the  rest  is  devised,  the  lands  conveyed  and  devised  must 
bear  the  charge  rateably.    Ker  v.  Ker,  I.  R.  4  Eq.  15. 

Property  subject  to  a  general  lien  for  a  debt  in  respect  of 
which  the  testator  has  given  a  specific  security  does  not  contri- 
bute rateably  with  the  property  comprised  in  the  security  to 
payment  of  the  debt.  In  re  Durdop  ;  Dunlop  v.  Dtmlop,  21 
Ch.  D.  683. 
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Ghftp.  xvn. 
VI.  Rents,  Profits,  and  Income.  

1.  A  present  devise  of  lands  being  specific  carries  the  rents  Deviaee  is 
and  profits  from  the  death  of  the  testator.  rents  from  the 

But  a  devise  of  all  the  testators  interest  in  an  estate  when  ^[^h*'^* 
recovered  will  not  carry  rents  accrued  due  prior  to  his  death. 
ScoU  V.  Beat,  6  L.  R.  Ir.  7. 

Where  the  devise  is  of  rents  due  prior  to  the  testator's  death, 
derived  from  property  of  which  the  testator  is  tenant  for  life, 
interest  upon  charges  must  be  deducted,  unless  the  charges  are 
vested  in  the  testator.  Lindsay  v.  Earl  of  Wicklow,  I.  R.  6 
Eq.  72. 

2.  A  specific  bequest,  if  vested,  carries  all  the  income  and  Specific 

.  .  J       1     bequest. 

profits  which  may  accnie  upon  it  after  the  testator's  death. 
Clive  V.  Clive,  Kay,  600 ;  M'aclaren  v.  Stainton,  3  D.  F.  &  J. 
202;  and  see  Cai^on  Company  v.  Hunter,  L.  R.  1  H.  L.  Sc.  362. 

The  question  sometimes  arises  what  are  profits  accruing  after  What  are 

profits. 

after  the  death  of  the  testator. 

A  bonus  or  dividend  on  shares  declared  before  the  testator's  Bonus  on 
death,  but  not  payable  till  afterwards,  will  not  pass  with  the 
shares.     Lock  v.  Venubles,  27  B.  598 ;  De  Oendre  v.  Kent,  L.  R 
4  Eq.  283. 

Nor  will  the  profits  of  a  partnership,  declared  after  the  testa-  Partnership 
tor  s  death,  for  a  period  ending  in  his  lifetime.    Ibbotaon  v.  Elam, 
L.  R  1  Eq.  188 ;  Brovme  v.  Collims,  12  Eq.  586. 

On  the  other  hand,  a  debt  is  to  be  considered  as  the  profits  of  I^ebts. 
the  year  in  which  it  is  paid.   Maclaren  v.  Stainton,  3  D.  F.  &  J. 
202. 

3.  Since  the  Apportionment  Act,  33  &  34  Vict.  c.  35,  rents,  Apportion- 
annuities,  dividends  and  other  periodical  payments  in  the  nature 

of  income  are  to  be  considered  as  accruing  from  day  to  day,  and 
are  apportionable  where  the  testator  dies  between  two  rent  days. 
The  5th  section  defines  dividends  as  inchiding  all  payments 
made  by  the  name  of  dividend,  bonus,  or  otherwise  out  of  the 
revenue  of  trading  or  other  public  companies,  whether  such  pay- 
ments shall  be  usually  made  or  declared  at  any  fixed  times  or 
otherwise ;  but  they  do  not  include  payments  in  the  nature  of  a 
return  or  reimbursement  of  capital. 


128 


SPECIFIC  AND  GENERAL  LEGACIES. 


Chftp.  XVII. 

Wm  before 
Act, 


Pro6t8  of 

private 

partnership. 


What  is  a 
public  com- 
pany. 


Fature  devise 
does  not  carry 
the  inter- 
mediate rents. 


The  Act  has  been  held  to  apply  to  a  "will  executed  before 
and  confirmed  by  a  codicil  executed  after  the  passing  of  the  Act. 
Hasluck  V.  Pedley,  19  Eq.  271 ;  Constable  v.  Constable,  48  L.  J. 
Ch.  621 ;  see  Roseingrave  v.  Burke,  I.  R  7  Eq.  187. 

It  has  also  been  held  to  apply  to  the  will  of  a  testator  dying 
before  the  Act  came  into  operation.  In  re  Cline*s  Estate,  18  Eq. 
213;  Patching  v.  Bamett,  28  W.  R.  886 ;  Laitnence  v.  Lawrence, 
26  Ch.  D.  796 ;  see  Jones  v.  Ogle,  8  Ch.  192. 

The  Act  applies  to  specific  as  well  as  to  residuary  devises. 
Capron  v.  Caption,  17  Eq.  288;  Pollock  v.  Pollock,  18  Eq.  329, 
overruling  Whitehead  v.  Whitehead,  16  Eq.  528 ;  see  A.-G.  v. 
Daly,  I.  R  8  Eq.  595. 

The  profits  of  a  private  trading  partnership,  or  of  a  business 
belonging  to  the  testator,  are  not  apportionable  under  the 
Act.  Jones  v.  Ogie,  8  Ch.  192 ;  In  re  Cox's  Trusts,  9  Ch.  D. 
159. 

A  public  company  within  the  meaning  of  the  Act  need  not 
necessarily  be  an  incorporated  company.  See  In  re  Chnffiih ; 
Cai^  V.  Griffith,  12  Ch.  D.  655. 

A  bonus  or  surplus  profits  distributed  among  the  shareholders 
of  a  public  company  once  in  five  years  is  apportionable  under 
the  Act.     In  re  Oriffith,  supra. 

In  determining  what  is  corpus  and  what  interest  the  Appor- 
tionment Acts  apply  as  well  between  tenant  for  life  and 
remainderman  as  where  in  certain  events  an  absolute  interest  is 
cut  down  to  a  life  interest.     Clive  v,  Clive,  7  Ch.  433. 

The  Act  does  not  apply  where  a  testator  directs  interest  to 
be  paid  on  a  legacy  till  it  is  appropriated  and  the  executors 
purchase  stock  on  which  five  months*  interest  has  accrued.  In 
such  a  case  the  tenant  for  life  is  entitled  to  interest  up  to  the 
date  of  the  investment  and  to  the  whole  dividend.  In  re  Clarke; 
Barker  v.  Perovme,  18  Ch.  D.  160. 

4.  A  future  devise  of  lands,  whether  the  fee  is  vested  in 
trustees  or  is  in  abeyance,  does  not  carry  the  intermediate  rents 
and  profits,  which  pass  either  under  the  residuary  clause,  if  there 
is  one,  or  to  the  heir.  Hopkins  v.  Hophins,  Ca.  t.  Talb.  45 ; 
Hopkins  v.  Hopkins,  1  Ves.  Sen.  268 ;  Duffidd  v.  Duffield,  3 
Bl.  N.  S.  260 ;  Percival  v.  Perdval,  9  Eq.  386 ;  In  re  EddeVs 
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Trust,  11  Eq,  559 ;  see,  however,  Best  v.  Donmall,  40  L.  J.  Ch.   Chap.  xviL 
160. 

The  intermediate  rents  are  undisposed  of  till  the  actual  birth 
of  the  devisee.  Richards  v.  Richards,  Jo.  754;  Mowlem's  Tinist, 
18Eq.  9;  see  Rawlins  v.  Rawlins,  2  Cox,  425;  Goodale  v. 
Gawthome,  2  W.  R  680 ;  2  Sm.  &  G.  375. 

5.  A  contingent  specific  bequest  of  chattels  real  or  personalty  Contingent 
will  not  carry  the  intermediate  profits  except  perhaps  in  the  bequests. 
case  of  a  person  who  would  be  entitled  to  interest  on  a  general 

legacy  from  the  testator's  death.  See  post,  p.  133,  et  seq,; 
Holmes  v.  PrescoU,  12  W.  R.  636 ;  Guthrie  v.  Walrond,  22 
Ch.  D.  573 ;  see  Wi-ight  v.  Warren,  4  De.  G.  &  S.  367. 

6.  A  future  residuary  devise,  or  a  devise  subject  to  prior  limita-  Future 
tions  which  may  or  may  not  take  effect,  will  not  carry  interme-  devise, 
diate  rents  and  profits.    Hodgson  v.  Earl  of  Bective,  1  H.  &  M. 

376 ;  12  W.  R  625 ;  10  H.  L.  656 ;  Wade  Gery  v.  Handley,  I 
Ch.  D.  653;  3  Ch.  D.  374;  overruling  Sidney  v.  y^ilTner,  4  D. 
J.  &  S.  84. 

7.  A  contingent  residuary  gift  of  personalty  carries  the  inter-  A  future 
mediate  interest  during  the  period  allowed  for  accumulation,  bequest  carries 
Green  v.  Ekins,  2  Atk  473;  Drakeley's  Estate,  1 9  B.  395;  Earl  ^^l^^' 

of  Bective  v.  Hodgson,  12  W.  R.  625 ;  10  H.  L.  656.  in\xir^ 

The  case  of  Green  v.  THhe^  27  W.  R  39,  appears  to  be 

inconsistent  with  Earl  of  Bective  v.  Hodgson,  unless  it  can  be 

supported  on  the  ground  that  the  income  of  residuary  personalty 

bequeathed  to  a  class  is  undisposed  of  until  a  member  of  the 

class  comes  into  being. 

Chattels  real  comprised  in  a  residuary  gift  follow  the  same 

rule  as  personalty  proper.   Hodgson  v.  Earl  of  Bective,  1  H.  &  M. 

376 ;  10  H.  L.  656. 

8.  If  realty  and  personalty  are  blended  in  a  future  residuary  gift,  So  wiU  a 

•'  ^  •'  "^  ^        future  resi- 

though  the  realty  may  not  be  directed  to  be  sold,  so  as  to  create  duary  gift  of 
a  mixed  fund,  intermediate  profits  will  pass.     Genery  v.  Fitz- 
geraJd,  Jac.  468 ;  GlanvUl  v.  GlanviU,  2  Mer.  38 ;  Ackers  v. 
Phipps,  9  Bl.  N.  S.  431 ;  3  CI.  &  F.  665. 

This  rule  applies  though  the  realty  and  pei*sonalty  are  given 
in  separate  clauses,  if  both  are  intended  to  go  in  the  same  way. 
In  re  Dumhle ;   Williams  v.  Murrdl,  23  Ch.  D.  360. 

K 
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Chap.  xvn.  9.  Personalty  to  be  laid  out  in  land,  or  realty  to  be  converte<l, 
follow  the  rules  of  personalty  and  realty  respectively,  Bective 
V.  Hodgson,  10  R  L.  656. 

Wh«i  there  is     When  there  is  a  rift  to  a  class,  which  is  capable  of  increase 

a  gift  to  a  ^  ...  . 

class  the         up  to  the  time  of  distribution,  the  whole  of  the  income  for  the 
to  those  who    time  being  goes  to  those  members  who  take  vested  interests 

tetOT«!te*^m  ^^^"*  *™®  ^  ^^^^'    Shepherd  v.  Ingram,  Amb.  448 ;  MUU  v. 
time  to  time.   Iforris,  6  Ves.  335 ;  Scott  v.  Earl  of  Scarborough,  1  B.  154  ; 

Maimvaring  v.  Beevor,  8  Ha.  44  ;  Fuimeaux  v.  Rucker,  W.  N. 

1879, 135. 

VII.  Interest  on  General  Legacies. 

Conveyancing  Section  43  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  provides  that  *'  where  any  property 
is  held  by  trustees  in  trust  for  an  infant  either  for  life  or  for  any 
greater  interest,  and  whether  absolutely  or  contingently  on  his 
attaining  the  age  of  twenty-one  years  or  on  the  occurrence  of 
any  event  before  his  attaining  that  age,  the  trustees  may,  at 
their  sole  discretion,  pay  to  the  infant's  parent  or  guardian,  if 
any,  or  otherwise  apply  for  or  towards  the  infant's  maintenance, 
education  or  benefit,  the  income  of  that  property  or  any  part 
thereof,  whether  there  is  any  other  fund  applicable  to  the  same 
purpose,  or  any  person  bound  by  law  to  provide  for  the  infant's 
maintenance  or  education  or  not" 

Under  Lord  Cranworth's  Act  (23  &  24  Vict.  c^l45),  sect.  26, 
trustees  could  only  apply  for  maintenance  of  an  infant  "  the 
income  to  which  such  infant  may  be  entitled  in  respect  of  such 
property." 

The  construction  put  upon  this  section  was  that  the  income 
of  a  contingent  legacy  in  cases  where  the  income  went  with  the 
capital  could  be  applied  for  maintenance,  but  if  the  legacy  did 
not  carry  interest  until  the  time  of  vesting,  then  there  was 
nothing  upon  which  the  power  of  maintenance  could  attach.  In 
re  Cotton,  1  Ch.  D.  232 ;  In  re  George,  5  Ch.  D.  837. 
Effect  of  44  &      It  has  been  supposed  that  sect.  43  of  the  Conveyancing  Act 

46  Vict.  c-^l*,.,,.  .  r 

B.  48.  which  authorises  trustees,  where  property  is  held  in  tnist  for  an 

infant  absolutely  or  contingently,   to  apply  for  maintenance, 
"  the  income  of  that  property,"  and  not  merely  the  income  to 
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whicli  the  infant  is  or  may  be  entitled,  and  to  accumulate  the   ^P-  ^^n. 
income  not  applied,  has  the  effect  of  making  a  simple  legacy  to 
an  infant  at  a  future  time  carry  interest. 

This  view  has,  however,  not  been  adopted,  and  it  has  been 
decided  that  the  income  of  a  legacy  cannot  be  applied  in 
maintenance,  unless  the  legacy  carries  interest.  In  re  JudkMa 
T^^uats,  25  Ch.  D.  743  ;  In  re  Dickson  ;  HUl  v.  Grant,  28  Ch. 
D.  291 ;  affd.  29  Ch.  D.  331. 

The  rules  with  regard  to  interest  on  legacies  are  as  follows  : 
Where  a  legacy  is  contingent  or  payable  at  a  future  time,  Interert  given 
and  interest  is  given  in  the  meantime  or  the  income  is  given  for  vests  abeo- 
maintenance,  the  whole  interest  or  income  as  it  accrues  vests  ^^J^  ** 
absolutely  in  the  legatee.     Harris  v.  Finch,  M'Clel.  141 ;  In  re 
Peek's  Trust,  16  Eq.  221. 

Where  a  legacy  is  charged  upon  land  only,  interest  is  payable  ^■cy 
from  the  testator's  death.     Spurway  v.  Glyn,  9  Ves.  483  ;  Shirt  land  only. 
V.  Weatby,  16  Ves.  393 ;  Pearson  v.  Pearson,  1  Sch.  &  Let  10. 

On  the  other  hand,  a  legacy  charged  upon  the  proceeds  of  the  Charged  on 
sale  of  lands  follows  the  ordinary  rules  applicable  to  general  sale  of  lands, 
legacies  with  regard  to  interest.     Turner  v.  Buck,  18  Eq.  801. 

General  legacies,  including  gifts  by  appointment  under  a  power 
vested  in  a  married  woman,  are  payable  at  the  end  of  a  year 
from  the  testator's  death.  Tatham  v.  Drummond,  2  H.  &  M.  262. 

In  the  same  way  in  the  case  of  a  gift  of  a  sum  of  money  to  Leg»<;y  for 
one  for  life  with  remainders  over  interest,  begins  to  run  from  remainder, 
the  end  of  a  year  from  the  testator's  death.     Gibson  v.  Botty 
7  Ves.  89 ;  In  re  Whittaker ;  WhiUaJcer  v.  Whittaker,  21  Ch. 
D.  657. 

The  rate  of  interest  allowed  is  4  per  cent,  and  it  appears  to  .^**«  of 
be  settled  that  that   rate   only   will   be   allowed   though   the 
personalty  is  in  a  country  where  the  current  rate  of  interest  is 
higher.     Order  LV.,  rule  64 ;  Bourke  v.  Ricketts,  10  Ves.  330  ; 
Hamilton  v.  Dallas,  38  L.  T.  215. 

In  the  case  of  a  power  to  direct  portions  to  be  raised  out  of  In^f*"*  on 

^  *  ^  portions. 

land,  if  the  power  enables  the  donee  to  direct  whether  the 
portion  is  to  be  raised  or  not,  he  may  also  fix  the  rate  of 
interest 

But  if  the  power  merely  enables  the  donee  to  distribute  the 

K  2 
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With  regard  to  arrears  of  mterest  m  ca«^8  wbej^ 
of  Limitations  does  not  apply,  the  court  wiU.  m  ca^  o  T 

Mlow  the  analogy  of  ..  «^- J^/^^::^,%  ^p^ 
arrears    to   be   recovered.      Itwmaon 

"i'wore.wh.™  no  time  fo.  W"""' »  *t' ^X» 
lie  l.g«!ie»  ».  I»y«l>l«  ■»»<»•»  I»«'''^-  »'"'*■ 

aft^r  the  testator's  death,  or  that  legax^ies  shall  be  paid  withm 
four  years,  will  not  alter  the  general  rule.  Jauncey  v.  A.ii^  xu 
W.  R  129 ;  3  Giff.  308 ;  In  re  Olive  ;  Olive  v.  Wesiernuin^  3. 

W.  R.  608.  ^  -^ 

Where  there  is  a  clear  gift  of  a  legaxjy,  a  direction  to  pay  it 
out  of  a  particular  fund  when  received  will  not  alter  the  rule 
that  the  legatee  is  entitled  to  interest  from  the  end  of  a  year 
after  the  testator's  death.  Wood  v.  Peifwyre,  13  Ves.  326  ;  see 
Kirkpatrick  v.  Bedford,  4  App.  C.  96. 

But  if  the  trust  to  pay  legacies  only  arises  after  the  fund  is 
got  in,  interest  is  not  payable  till  then.  Lord  v.  Lord,  2  Ch.  782. 

A  direction  to  apply  a  sum  for  building  a  church  when  it  is 
wanted,  without  interest  in  the  meantime,  will  not  deprive  the 
legacy  of  interest  if  payment  is  delayed  by  litigation.  Fisher  v. 
Brierley,  30  B.  268. 

The  rule  as  to  interest  is  not  altered  by  the  fact  that  the 
legacies  are  charged  upon  personalty  and  a  reversionary  interest 
in  realty,  and  if  the  personalty  is  insufficient,  the  legacies  never- 
theless bear  interest  ftx)m  a  year  after  the  death.  Freeman  v. 
<Snnj>«(>n,  6  Sim,  75 ;  Earl  of  Milltovm  v.  French,  4  CL  &  F. 
276 ;  10  Bl.  N.  S.  1 ;  In  re  Blackford;  Blackford  v.  Worsky 
27  Oh.  D.  076. 

But  this  is  not  the  case  where  the  fund  out  of  which  i 
locHoy  is  primarily  payable  is  wholly  reversionary.  Earl 
IMli}ujhim,  24  B.  448. 


the 
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On  the  otlier  hand,  interest  is  payable  from  the  testator's   ^^^P*  XVIL 

death  : —    •  Interest 

1.  Where  the  testator  is  the  father  or  in  loco  parentis  to  the  the  deathT^™ 
legatee^  provided  the  latter  is  an  infant.     Wilson  v.  Maddison,  Testator  in 
2Y.&C.C.372.  iTlC^*" 

If  the  infant  is  in  ventre  at  the  testator's  death,  interest  runs 
only  from  his  birth.     Rawlins  v.  Rawlins^  2  Cox,  425. 

2.  Where  the  legatee,  though  a  stranger,  is  an  infant,  and  Maintenance 
maintenance  is  given  out  of  the  legacy.  Newman  v.  Bateson,  of  the  legacy. 
3  Sw.  689. 

3.  Where  the  legacy  is  in  satisfaction  of  a  debt  of  the  testator.  Legacy  in 
Clarke  v.  Sewell,  3  Atk.  99.  adebt^ 

A  legacy  to  a  wife  does  not,  it  seems,  carry  interest  until  a 
year  from  the  death.  Stent  v.  Robinson,  12  Ves.  461  ;  Lowndes 
v.  Lowndes,  15  Ves.  301 ;  In  re  Percy ;  Percy  v.  Percy,  24 
Ch.  D.  616. 

A  legacy  in  satisfaction  of  the  debts  of  another  person 
will  not  prvmd  facie  carry  interest  till  the  expiration  of 
a  year  from  the  testator's  death.  .  Askew  v.  Thompson,  4 
K.  &  J.  620. 

But  if  certain  property  is  to  be  applied  among  such  persons 
as  have  "any  just  or  indisputable  demand"  upon  a  third  person, 
interest  will  be  payable  on  the  debts  as  far  as  the  fund  will  go. 
Aston  V.  Gregory,  6  Ves.  151. 

B.  A  legacy  payable  at  a  future  day,  whether  vested  or  not.  When  a  time 
carries  interest  only  from  the  time  fixed  for  its  payment.   Lloyd  fixed  interest 
V.  WiUiams,  2  Atk.  108 ;  Heath  v,  Peny,  3  Atk.  101 ;  Festing  ^'^"^ 
V.  Allen,  5  Ha.  575  ;  Gotch  v.  Foster,  5  Eq.  311 ;  Lord  v.  Lord, 
L.  R  2  Ch.  782  ;  Holmes  v.  Crispe,  18  L.  J.  Ch.  439. 

If  the  period  arrives  in  the  testator's  lifetime  interest  runs 
from  his  death.  Coventry  v.  Higgins,  14  Sim.  30 ;  Pickwick 
V.  Gibbes,  1  B.  271. 

The  personal  representatives  of  a  legatee  entitled  to  a  vested 
legacy  stand  in  no  better  position  than  the  legatee  ;  therefore, 
where  a  time  for  payment  is  fixed  and  the  legatee  would  not 
have  been  entitled  to  interest  in  the  meantime,  the  legacy  is  not 
payable  to  the  personal  representatives  till  the  time  when  it 
would  have  been  payable  to  the  legatee.     Chester  v.  Painter,  2 
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Chap.  xviL  R  Wms.  336  ;  Roden  v.  SviUh,  Amb.  588  ;  Mah&i^  v.  Maker,  1 

L.  R  Ir.  22. 
ExceptionB.  But  though  a  period  is  appointed  for  payment,  or  the  legacy 

is  contingent,  interest  runs  from  the  death  : — 
Te&tator  in  i^  Where  the  legatee  is  an  infant  child  of  the  testator,  or  an 

loco  parentis  io  ^  " 

•n  infant.  infant  to  whom  the  testator  has  placed  himself  in  loco  parentis, 
and  the  will  provides  no  other  maintenance,  whether  the  legacy 
be  vested  or  contingent  Hai^ey  v.  Hai^vey,  2  P.  W.  21 ; 
Incledon  v.  Noiihcote,  3  Atk.  432,  438  ;  Donovan  v.  Keedham, 
9  B.  164  ;  May  v.  PoUer,  25  W.  R.  507 ;  see  Mole  v.  Mole,  1 
Dick.  310. 

ProTision  for        If  the  testator  has  made  a  provision  for  the  maintenance  of 

maintenance. 

his  infant  children,  interest  only  nins  from  the  time  when  the 

legacy  is  payable.    JHearle  v.   Oreenbank,  3  Atk.  697,  716  ; 

WyTich  v.  Wynch,  1  Cox.  433 ;  see  In  re  Oeorge^  5  Ch.  D.  837. 
Where  there  is  provision  for  maintenance  during  a  portion  of 

the   minority   of  the  legatee,  interest  on  the  legacy  will  be 

allowed  during  the  rest.     Chambers  v.  Goldvnn,  11  Ves.  1  ; 

Martin  v.  Martin,  L.  R  1  Eq.  369  ;  see  Cxisack  v.  Jellicoe,  22 

W.  R.  344. 

2.  If  the  infant  legatee  is  a  stranger,  but  the   income   is 

given  for  maintenance,  interest  runs  from  the  death.     In  re 

Richards,  8  Eq.  119  ;  Chidgey  v.  Whitby,  41  L  J.  Ch.  699. 
General  in-  3.  Upon  similar  grounds,  where  the  legatees  are  strangers,  if  a 

prov\^  main-  geii^ral  intention  is  expressed  of  providing  for  their  maintenance 
tenanoe.  ^^^  Qf  their  legacies,  interest  runs  from  the  death.     Pett  v. 

Fellows,  1  Sw.  561,  note ;  LarabeH  v.  Parker,  Coop.  t.  Eldon, 

143  ;  Leslie  v.  Leslie,  LI.  &  G.  t.  Sug.  1. 

The  fact  that  maintenance  is  given  in  one  particular  event 

which  does  not  happen  is  not  enough.     Festing  v.  Allen,  5 

Ha.  575. 
Severed  fund.       4.  Where  a  fund  is  directed  to  be  at  once  set  apart  from  the 

rest   of  the  testator's  estate,  it  can-ies  the   income  from  the 

testator's  death.    Boddy  v.  Dawes,  1   Kee.  362;   Dundas  v. 

Wolfe  Murray,  1  H,  &  M.  425 ;  Johnson  v.  O'Neill,  3  L.  R. 

Ir.  476. 

A  fund  which  has  been  severed  for  the  benefit  of  a  tenant  for 

life  and  remainderman  carries  the  interest  accruing  between  the 
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death  of  the  tenant  for  life  and  the  vesting  in  the  remainder-   Ch*p*  Xi^n. 


man.    Kidman  v.  Kidinan,  40  L.  J.  Ch.  359. 

So,  too,  an  appointed  fund  carries  the  intermediate  interest. 
Long  V.  Ovenden,  16  Ch.  D.  691. 

To  entitle  the  legatees  of  a  severed  fund  to  interest  before 
vesting  the  severance  must  be  necessary  from  causes  connected 
with  the  legacy  itself,  and  not,  for  instance,  because  the  residue 
has  become  immediately  payable.  Festing  v.  Allen,  5  Ha.  578; 
In  re  Judhvn'a  Trusts,  25  Ch.  D.  743. 

Where  there  is  a  future  gift  of  principal  "  with  interest,"  Future  gift  of 

,    principal  with 

mterest  is  calculated  from  the  end  of  a  year  after  the  testator  s  interest 
death  till  the  time  of  payment.  Knight  v.  Knight,  2  S.  &  St.  490. 

Where  a  vested  legacy  is  given  to  an  infant  and  no  time  of  Vested  legacy 
payment  is  fixed  and  the  legacy  is  given  over  upon  a  con- 
tingency, the  infant  or  his  representatives  are  entitled  to  the 
interest  which  has  accrued  due  till  the  contingency  happens. 
Taylor  v.  Johnson,  2  K  W.  504 ;  Barber  v.  Barber,  3  M.  &  Cr. 
688 ;  Mills  v.  Robarts,  1  R.  &  M.  555. 

The  provisions  of  Lord  Cranworth's  Act  (23  &  24  •Vict 
c.  145),  s.  26,  enabling  trustees  to  apply  the  income  of  infants' 
property  towards  their  maintenance  and  directing  the  residue 
to  be  accumulated  for  the  benefit  of  the  persons  ultimately 
entitled  to  the  property,  do  not  alter  the  law  so  as  to  deprive 
the  representatives  of  the  infant  of  accumulations  made  before 
the  gift  over  takes  effect.    In  re  Buckley's  Trusts,  22  Ch.  D.  583. 

I'he  person  taking  a  vested  interest  under  the  gift  over,  no 
condition  as  to  payment  being  annexed  to  his  gift,  is  entitled  to 
interest  from  the  time  when  the  gift  over  takes  effiect,  or  from  a 
year  after  the  testator's  death,  whichever  period  is  latest 
Latmdy  v.  Williams,  2  P.  W.  481. 

VIII.  Payment  of  Annuities. 

An  annuity  begins  to  run  from  the  death  of  the  testator ;  the  From  what 
first  payment  is  therefore  due  at  the  end   of  a  year  unless  are  payable, 
the  annuity  is  directed  to  be  p9.id  monthly  or  quarterly,  in 
which  case  instalments  are  payable  at  the  end  of  the  first  month 
or  quarter.    Houghton  v.  FranMin,  1  S.  &  St.  390. 
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Gbap.  XVIL  If  payment  on  stated  quarterly  days  is  directed  a  proportional 
part  is  payable  on  the  first  quarterly  day.  Williama  v.  Wilson, 
6  N.  R.  266. 

If  the  first  payment  of  an  annuity  payable  quarterly  is 
directed  to  be  made  at  the  end  of  eighteen  months,  a  quarter's 
instalment  is  payable  at  that  time.  Irvm  v.  Ironmonger,  2  R 
&  M.  531. 

As  to  the  postponement  of  an  annuity  till  debts  and  legacies 

are  paid,  see  Aatley  v.  Earl  of  Essex,  6  Ch.  898 ;  Bawson  v. 

MCaualand,  I.  R.  7  Eq.  284 ;  22  W.  R.  145. 

Sum  to  pro-         Where  a  sum  of  money  is  directed  to  be  invested  to  produce 

uce  annul  y.   ^^  annuity,  it  appears  to  be  doubtful  whether  the  gift  is  to  be 

considered  as  a  legacy  payable  at  the  end  of  a  year  or  as  an 

annuity  payable  from  the  death.     Gibson  v.  Bott,  7  Ves.  89. 

Arrean  of  an       Arrears  of  an  annuity  will  not  as  a  rule  cany  interest.   Batten 

annuity  do  oii 

not  cany        V.  Eamley,  2  P.  Wms.  163  ;  Anderson  v.  Dwyer,  1  Sch.  &  Lef. 
interest.  g^^  .  j^^^^^  ^  ^lake,  3  Dr.  &  War.  125  ;  Taylor  v.  Taylor,  8 

Ha.  120 ;  Ton^e  v.  Browne,  5  H.  L»  555  ;  Wheateley  v.  Davies, 
24  W.  R.  818. 


IX.  Legacy  Duty  and  Income  Tax. 
Legacy  duty—      Legacy  duty,  in  the  absence  of  a  direction  to  the  contrary,  is 

what  amounts  o     j  j»  . 

to  a  gift  free  in  all  cases  payable  by  the  legatee  even  though  the  legacy  is  to 
a  creditor  in  discharge  of  a  debt  due  from  a  third  person. 
Foster  v.  Ley,  2  Sc.  438 ;  2  B.  N.  C.  269. 

Direction  to         A  direction  to  pay  legacy  duty  does  not  include  succession 

Day  loflracv 

duty.  duty  payable   in   respect   of  leaseholds.     In   re  Johnston ; 

Cockerell  v.  Earl  of  Essex,  26  Ch.  D.  538. 
A  general  direction  in  the  will  to  pay  all  legacies  free  of 

deduction  for  tax  or  duty  will  include  legacies  given  by  the 

codicil.     ByTie  v.  Currey,  2  Cr.  &  Mee.  603 ;  4  Tyr.  479.     See 

Kirkpafrick  v.  Bedford,  4  App.  C.  96. 
Legacies  But  a  direction   in  the  will   to  pay  the   duty  on  legacies 

«re  y  gi        „  herein  given "  will  not  include  legacies  given  by  a  codicil. 

Early  v.  Benbow,  2  Coll.  354 ;  Gillooly  v.  Plunkett,  9  L.  R.  Ir. 

324.     See  Bonner  v.  Bonner,  13  Ves.  378 ;  Radbum  v.  Jervis, 

3  B.  450. 
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In  some  cases,  however,  such  words  as  "  foregoing  legacies  "  C^»P-  xvn. 
or  "  herein  mentioned  "  have  upon  the  general  intention  been 
extended  to  legacies  given  by  a  codicil.     WiUiams  v.  Hughes, 
24  B.  474;  Janncey  v.  A,-0,,  3  Giff.  308. 

A  direction  to  pay  legacies  free  of  duty  is  not  necessarily 
limited  to  pecuniary  legacies,  but  may  include  a  debt  which  is 
forgiven  and  stock  legacies  and  specific  legacies.  Morris  v. 
Livie,  11  L.  J.  Ch.  172;  Ansley  v.  Cottony  16  L.  J.  Ch.  56;  In 
re  Johnston;  Cockerell  v.  Earl  of  Essex,  26  Ch.  D.  538. 

A  direction  to  pay  the  legacy  duty  on  the  legacies  and 
bequests  given  by  the  testator  has  been  held  not  to  include  the 
duty  on  the  proceeds  of  sale  of  realty  directed  to  be  sold  and 
held  on  certain  trusts.     White  v.  LaJce,  6  Eq.  188. 

Legacies  given  free  from  deduction  or  free  from  expense,  or  Free  from 
free  from  charge  or  liability,  are  free  from  duty.  Barksdale  v.  ^  ^  **'"** 
GiUiatt,  1  Sw.  652;  Courtoy  v.  Vincent,  T.  &  R.  433;  Gosden 
V.  Dotterill,  1  M.  &  K.  56;  Louch  v.  Peters,  1  M.  &  K.  489; 
Warhrick  v.  Varley,  30  B.  241 ;  see  Stow  v.  Davenport,  5  B.  & 
Ad.  357 ;  2  Nev.  &  M.  835 ;  and  see  Turner  v.  MuUineivx,  1 
J.  &  H.  334. 

A  gift  of  a  clear  sum  or  annuity  is  a  gift  clear  of  legacy  duty.  Gift  of  a 
Gude  V.  Mumford,  2  Y.  &  C.  Ex.  448;  Haynes  v.  Haynes,  3  D. 
M.  &  G.  590. 

So  is  a  gift  of  a  fund  to  produce  a  clear  annual  sum,  which 
sum  is  to  be  paid  to  the  legatee.  Morris  v.  Burton,  11  Sim. 
161 ;  Cole's  Will,  8  Eq.  271. 

But  a  gift  of  a  fund  to  produce  a  clear  annual  sum  and  to 
pay  the  dividends  of  the  stock,  and  not  the  exact  sum  to  the 
legatee,  is  not  a  gift  free  from  legacy  duty,  the  term  clear  being 
referred  to  the  costs  of  investment.  Banks  v.  Braithwaite,  32 
L.  J.  Ch.  35;  Sanders  v.  Kiddell,  7  Sim.  536;  Pridie  v.  FiM, 
19  B.  497. 

A  direction  to  pay  an  annuity  free  from  deduction  or  abate-  Income  tax. 
ment  will  not  release  the  legatee  from  paying  income  tax. 
Ahadam  v.  Abadam,  12  W.  R.  615;  33  B.  475;  Turner  v. 
MuUineux,  1  J.  &  H.  334 ;  Sadler  v.  Rickards,  4  E.  &;  J.  302 ; 
Peareth  v.  Marriott,  22  Ch.  D.  182  ;  Gleadow  v.  Leetham,  22 
Ch.  D.  269. 
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Chap.  XVIL  But  the  testator  may  by  proper  words  direct  the  income  tax 
upon  an  annuity  to  be  paid  out  of  his  estate.  Festing  v.  Taylor, 
11  W.  R  70;  3  B.  &  S.  217, 235 ;  Loi^d  Lovat  v.  Duchess  of  Leeds, 
10  W.  R.  397 ;  2  Dr.  &  Sm.  262 ;  In  i^  Banm^^ian's  Estate ; 
BanTierman  v.  Young,  21  Ch.  D.  105. 

Under  a  covenant  to  pay  10,000Z.  to  trustees  "  free  from  all 
deductions/'  the  succession  duty  is  payable  out  of  the  10,0002. 
and  not  out  of  the  testator's  estate.  In  re  Higgins ;  Day  v. 
Tumell,  2&  Ch.  D.  697. 
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CHAPTER  XVIIL 

AS   TO  THE   MEANING   OF   CERTAIN   WORDS. 

I.  Money  includes  bank  notes  {a\  money  at  the  bank  on  a  Chap.  xvni. 
current  account  as  well  as  on  deposit  (6),  money  in  the  hands  of  Money— what 
an  agent  of  the  testator  (c),  apparently  arrears  of  a  superannua-  **  "»cl'*<i«' 
tioQ  allowance   from   government   and  money  payable   by   a 
friendly  society  for  funeral  expenses  (d),  and  any  money,  of  which 
at  the   time  of  the  testator's  death,  he  might  have  claimed 
immediate  payment  (e).    Chapman  v.  Hart,  1  Ves.  Sen.  271  (a); 
Manning  v.  PurceU,  7  D,  M.  &  G.  55  (b) ;  Ogle  v.  Knipe,  8  Eq. 
434  (c) ;  Collins  v.  Collins,  12  Eq.  455  {d) ;  Byrom  v.  Brandreth, 
16  Eq.  476  (e). 

It  will  not  pass  an  apportioned  part  of  an  annuity  nor  What  it  doe. 
accruing  interest  (a),  nor  money  deposited  with  a  stakeholder  to 
abide  the  event  of  a  bet  (6),  nor  money  due  on  a  current  account 
from  a  salesmaster  (c),  nor  a  legacy  not  acknowledged  to  be  at 
the  testator's  disposal  (d),  nor  stock  in  the  funds  (e),  nor  a 
sum  due  to  the  testator  (/).  Byrom  v.  Brandreth,  16  Eq. 
475  (a) ;  Manning  v.  PurceU,  7  D.  M.  &  G.  55  (6) ;  Smith  v. 
Butler,  3  J.  &;  L.  565  ;  De  Roebuck  v.  Lord  Cloncurry,  L  B.  5 
Eq.  588  (c) ;  Byrom  v.  Brandreth,  16  Eq.  475  (d) ;  Hotham  v. 
Suttm,  15  Ves.  319;  Oosden  v.  DotteriU,  1  M.  &  K.  56; 
Ommaney  v.  Butcher,  T.  &  R.  260;  Lowe  v.  Thomas,  Kay, 
369;  5  D.  M.  &  G.  315 ;  Collins  v.  CoUins,  12  Eq.  455  {e) ; 
DiOon  V.  M'DonnM,  7  L.  R  Ir.  335  (/). 

Money  will,  however,  pass  stock  where  there  is  at  the  date  of 
the  will  and  the  death  no  money  properly  so  called ;  or  where 
stock  is  expressly  referred  to  as  money.  Chapman  v.  Reynolds, 
28  B.  221 ;  Newman  v.  Newman,  26  B.  218. 
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ChMp.^Muh      In  some  cases  a  larger  sense  has  been  given  to  the  term 

When  the       mouey,  and  it  has  been  held  to  pass  the  residuary  personalty : 

wUl  peflTthe        ^«  ^^  ^  clear  that  a  gift  of  "  the  whole  of  my  money  "  will 

lendne.  Qjjiy  p^^gg  money  properly  so  called,  though  there  may  be  very 

little  of  it,  and  it  is  given  for  life  with  remainders,  at  any  rate 

where  the  gift  is  followed  by  specific  or  general  bequests.    Lowe 

V.  Thonias,  Kay,  3G9 ;  5  D.  M.  &  G.  315  ;  Lamer  v.  Lander,  3 

Dr.  704. 

So,  too,  money  must  be  construed  strictly  where  it  is  used  as 
one  of  several  terms  of  description,  showing  that  it  was  not 
alone  meant  to  pass  the  personal  estate.  Cowling  v.  Cowling, 
26  B.  449  ;  see  In  bonis  Aston,  30  W.  R.  92. 

2.  But  where  the  testator  declared  himself  desirous  of  making 
a  settlement  of  his  affairs,  and  appointed  executors  to  take  and 
receive  all  moneys  in  his  possession  or  due  to  him,  the  whole 
personal  estate  was  held  to  pass.  Waite  v.  Combes,  5  De  6. 
&  S.  676. 

And  in  Prichard  v.  Prichard,  11  Eq.  232,  the  whole  personal 
estate  was  held  to  pass  under  a  gift  of  the  "income  of  my 
principal  money  "  to  A.  for  life,  and  afterwards  to  be  divided 
among  her  children,  apparently  on  the  ground  that  there  was 
only  a  sum  of  2392.  money  proper  at  the  testator's  death.  See 
Cooke  V.  Wagster,  2  Sm.  &  G.  296. 

And  in  In  re  Cadogan;  Cadogan  v.  Palagi,  25  Ch.  D.  1 54, 

the  whole  personal  estate  passed  under  a  gift  of  "  one  half  of 

the  money  of  which  I  am  possessed  "  to  A.,  "  and  the  remainder 

to  "  B.     See,  too.  In  re  Townley;  Towrdey  v.  Townley,  32  W.  R 

549. 

Gift  of  reri-         3.  When  there  is  a  direction  to  pay  debts,  or  legacies  have 

after  payment  been  given,  and  the  residue  of  money  is  then  given,  the  whole 

Ljij^efc  *"      personal  estate  will  pass.    The  general  personalty  being  liable 

to   pay  debts  and  legacies,  the   residue  must  be   a  residue 

ejiLsdem  generis,    Lynn  v.  Kerridge,  West  Hep.  tem.  HaixL 

172:  Legge  v.  Asgill,  T.  &  R.  265,  n.;  Rogen^s  v.  Thomas,  2 

Kee.  8 ;  Dowson  v.  Oaskoin,  ife.  14 ;  Stocks  v.  Ban^i^  Jo.  54 ; 

Bai-retty.  White,  24  L  J.  Ch.  724 ;  1  Jur.  K  S.  652 ;  Groscenor 

V.  Durston,  25  B.  99 ;  In  bonis  White,  7  P.  D.  65 ;  In  re  Hart; 

HaH  V.  Hernandez,   52   L.  T.   217.     See,  too,  Latujdale  v. 
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Whitfield,  4  K.  &  J.  426.     Goadm  v.  Dotterill  1  M.  &  K.  56,  Chap,  xviii. 
must  be  considered  overruled. 

In  such  a  case  the  fact  that  a  specific  legacy  is  afterwards 
given  makes  no  diffei'ence.  Montagu  v.  Earl  of  Sandwich,  33 
B.  324 ;  In  re  Pringle;  Walker  v.  Stuart,  17  Ch.  D.  819. 

Similarly,  where  the  testator  gave  his  money  and  goods  to 
his  wife  for  life,  and  at  her  death  bequeathed  certain  legacies 
and  the  remainder  of  his  property,  the  money  was  held  to 
include  the  personal  estate,  as  the  testator  showed  that  he  was 
disposing  at  his  wife's  death  of  the  same  property  as  he  meant 
her  to  have  for  life.     Olendening  v.  Olendening,  9  B.  324. 

A  gift  of  "  the  rest  of  my  money  however  invested  "  has  been 
held  to  pass  the  residuary  personal  estate.  In  re  Pringle; 
Waikerv.  Stuart,  17  Ch.  D.  819. 

Of  course,  if  there  is  an  express  gift  of  residue,  money  must 
be  construed  in  its  strict  sense.     Willis  v.  Plaekett,  4  B.  208. 

And  a  gift  by  codicil  of  *'  all  moneys  that  may  be  left  after 
my  decease  "  where  there  is  a  gift  of  residue  in  the  will  passes 
only  money  properly  so  called.  Williama  v.  WUliania,  8  Ch.  D. 
789. 

Such  words  as  "  ready  money "  (a),  or  "  money  to  my  ac-  Ready 
count "  (6),  or  "  money  in  bonds  or  consols  or  anything  else  "  (c), 
or  money  referred  to  as  "  cash  *'  (d),  would  require  a  very  strong 
context  to  pass  more  than  would  be  included  in  the  words  if 
taken  in  the  ordinary  sense.  Re  Powell,  Jo.  49 ;  Sevan  v. 
Sevan,  5  L.  R.  Ir.  57  (a) ;  Hastings  v.  Han£,  6  Sim.  67  (6) ; 
Stooke  V.  Stooke,  35  B.  396  (c) ;  Nevinson  v.  Lady  Lennard^ 
34  B.  487  {d)  \  see  In  re  Sutton ;  Stone  v.  A.-Q,,  28  Ch.  D.  464. 

"  Money  of  or  to  which  the  testator  may  be  possessed  or  Money  *•  of 
entitled "  will  include  moneys  due  on  security  or  otherwise,  j  may  be 
Langdale  v.  WhitfiAd,  4  K.  &  J.  426 ;  see  Wilkes  v.  CoUin,  8  Eq.  ^^SSr "" 
338. 

"Money  due  and  owing  at  the  testator's  decease  "will  pass  Money  due 
a  balance  at  the  bank  (a),  stock  (6),  damages  recovered  by  the 
executor  and  unliquidated  at  the  time  of  the  death  (c),  money 
receivable  on  a  policy  of  insurance  upon  the  testator's  life  {d), 
and  money  due  to  the  testator  from  an  executor  where  the 
estate  has  been  got  in  before  the  testator's  death  (e).     Carr  v. 
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Ch>p.rviIL  Carr,  1  Mer.  541  (a) ;  Waite  v.  Combes,  5  De  G.  &  S.  676  (5)  ; 
Bide  V.  Harrison,  17  Eq.  76  (c) ;  Petty  v.  Wilson,  4  Ch.  574  (d); 
Bainbridge  v.  Bairibridge,  9  Sim.  16  (c).  See  Byrom  v. 
Brandreth,  16  Eq.  475. 

Such  words  will  not  pass  a  distributive  share  in  a  residuary 
personal  estate  not  proved  to  have  been  got  in  at  the  time  of 
the  death ;  nor  money  due  on  a  contract  of  service  not  com- 
pleted till  after  the  testator's  death.  Martin  v.  ffohson,  8  Ch. 
401 ;  Stephenson  v.  Dowson,  3  B.  342.  See  Collins  v.  Doyle, 
1  Russ.  135. 
Ready  money.  "  Ready  money  "  will  pass  money  at  call  at  a  bank,  or  in  the 
hands  of  an  agent  used  as  a  banker.  Parker  v.  Marchant,  1  Y. 
&  C.  Ch.  290 ;  1  Ph.  356 ;  Powell's  Trust,  Jo.  49 ;  Vaisey  v. 
Reynolds,  5  Russ.  12 ;  Fryer  v.  Rankin,  11  Sim.  55. 

It  will  not  pass  notes  of  hand  (a),  nor  debts  due  from  an 
agent  (6),  or  in  the  hands  of  a  salesmaster  (c),  nor  dividends 
not  demanded  (d),  nor  rent  or  interest  due  on  a  mortgage  (e). 
Powell's  Trvst,  Jo.  49  (a) ;  Parker  v.  Marchant,  1  Y.  C.  C. 
290  (5) ;  Smith  v.  Butler,  1  J.  &  L.  692  (c) ;  May  v.  Grove,  3 
De  G.  &  S.  462  (d);  Fryer  v.  Rankin,  U  Sim.  55  («). 
Carfi.  Similarly  "cash"  will  not  include  bonds,  long  annuities  or 

promissory  notes.     Beales  v.  Ci^fo^^d,  13  Sim.  592. 

A  gift  of  "  all  I  hold  in  the  bank  "  has  been  held  to  pass 
deposit  receipts  and  casL  Tovmsend  v.  Tovmsend,  1  L.  R 
Ir.  180. 
Money  in  ibe  As  to  the  meaning  of  the  words  "  money  in  the  funds,"  see 
Bumiev,  Getting,  2  ColL  324;  Mangin  v.  Mangin,  16  B.  300 ; 
Ridge  v.  Newton,  2  D.  &  War.  239 ;  Slingsby  v.  Grainger,  7 
H.  L.  273 ;  Ellis  v.  Edm,  23  B.  543 ;  Broivn  v.  Brown,  6  W.  R. 
613. 

A  bequest  of  funds  '*  purchased  "  out  of  separate  estate  will 
not  pass  savings  of  separate  estate  at  the  bank.  Askew  v. 
Booth,  17  Eq.  426. 

Nor  will  a  gift  of  "  property  bequeathed  to  me  "  pass  property 
intended  to  be  bequeathed  to  the  testator,  but  in  fact  given  to 
Iiim  by  act  inter  vivos.    In  re  Armstrong,  49  L.  J.  Ch.  53. 
Securities  for       "Securities  for  money"  will  not  pass  a  balance  on  current 

money.  . 

account  at  the  bank  (a),  money  on  a  deposit  account  (6), 
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I.  O.  U/s  (c),  shares  (d),  bank  stock  (c),  mere  debts  (/),  a  lien  C^*P«  ^^™' 

for  unpaid  purchase  money  (g),  or  money  lent  on   mortgage 

where  the  legal  estate  is  in  trustees,  and  the  testator  is  entitled 

only  to   the  residue   after   certain  payments  (h),     Vaisey  v. 

Reynolds,  5  Russ.  12  (a) ;  Hopkins  v.  Abbott,  19  Eq.  222  (b) ; 

Barry  v.  Harding,  1  J.  &  Lat.  475  (c) ;  HuddLeston  v.  Gould- 

bury,  10  B.  547  ;  Tinmer  v.  Turner,  21  L.  J.  Ch.  843  (rf) ;  Ogle 

V.  iTTitpe.  8  Eq.  434  (e) ;  Re  Mason's  Will,  34  B.  494  (/) ; 

Goold  V.  Teagtis,  7  W.  R  84;   5  Jur.  N.  S.  116  (g) ;    Ogle  v. 

Knipe,  supra  (A). 

But  it  passes  money  lent  on  mortgage,  the  right  to  receive 
which  is  in  the  testator,  and  stock  in  the  funds.  Ogle  v.  Knipe, 
svpra;  Bescoby  v.  Pack,  1  S.  &  St.  500. 

In  cases  of  death  before  the  1st  of  January,  1882  (see  the  Whether  the 
Conveyancing  kci,  sec.  30),  the  term  securities  for  money  passes  in  a  mortgage 
the  legal  estate  in  mortgaged  property  whether  there  are  words  P""®"* 
of  limitation  or  not.     King's  M(yiiyage,  5  De  G.  &  S.  644 ;  Ex 
parte  Barber,  5  Sim.  451 ;  Mather  v.  Thomas,  6  Sim.  115 ;  10 
Bing.  44  ;  3  M.  &  Sc.  687 ;  Rippen  v.  Finest,  13  C.  B.  N.  S.  308. 

This  is  the  case  though  the  subject  matter  of  the  gift  is  ex- 
pressly made  subject  to  payment  of  debts,  a  direction  inapplicable 
to  the  legal  estate.  Re  Field,  9  Ha.  414;  Knight  v.  Robinson, 
2  K.  &  J.  503 ;  overruling  Silvester  v.  Jai^man,  10  Pr.  78. 

It  seems  the  fact  that  the  gift  is  to  several  persons  as  tenants 
in  common,  would  not  prevent  the  legal  estate  from  passing. 
Ex  parte  Whiteacre,  cited  1  Sand,  on  Uses,  359  n,;  1  Jar.  699. 

Mortgages  on  real  security  do  not  include  mortgages  of  turn-  Mortgages  on 
pike  road  tolls  and  of  turnpike-road  toll-houses.     Cavendish  v. 
Cavendish,  24  Ch.  D.  685 ;  revd.  W.  N.  1886,  42. 

It  seems  doubtful  whether  the  term  "  money  on  security  "  will  Money  on 

.    flecunty. 

by  itself  pass  the  legal  estate  in  mortgaged  property  ;  but  it 
will  if  the  donee  is  to  receive  the  money  on  security,  &a  Re 
CauiUy,  17  Jur.  124 ;  22  L.  J.  Ch.  391 ;  Doc  d.  Guest  v.  Bennett, 
6  Ex.  892  ;  Arrowsmith's  Trust,  27  L.  J.  Ch.  704 ;  4  Jur.  N.  S. 
1123 ;  see  Brou^  v.  Brown,  6  W.  R.  613. 

But  the  term  will  not  pass  a  charge  created  under  a  settle- 
ment to  which  the  testator  is  entitled.  Earl  Foulett  v.  Hood, 
35  B.  234. 
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Chap.  XVIU      Possibly  the   expression  rights  and  credits  might  pass  the 
personal  estate.     Hutchinson  v.  HutchiTison,  13  Ir.  Eq.  332. 

A  gift  to  A.  of  the  debts  due  from  him  to  the  testator  means 
the  debts  remaining  after  deducting  a  debt  due  from  the 
testator  to  A.  Ekins  v.  Morris,  8  W.  R  301 ;  Oardy  v. 
DowliTig,  5  L  R  Ir.  628. 

Book  debts  appear  to  mean  the  amount  due  to  the  testator 
after  deducting  trade  debts  and  private  debts  due  from  him 
Chick  V.  Blachnore,  2  W.  R  488. 

A  gift  to  A.  of  a  debt  due  from  him  means  a  debt  due  from 
him  solely  if  there  is  such  a  debt,  and  not  a  debt  due  from  the 
firm  to  which  A.  belongs.     Ex  paHe  Kirk;  In  re  Bennett, 

6  Ch.  D.  800. 
In  the  same  way  a  bequest  of  a  debt  due  to  the  testator  from 

A.  would  naturally  mean  a  debt  due  to  the  testator  alone,  and 
not  the  testator's  share  of  a  debt  due  from  A.  to  the  testator's 
firm,  though  it  may  have  that  meaning  if  there  is  no  debt  due 
to  the  testator  solely.  Maybery  v.  Brooking,  7  D.  M.  &  G. 
673. 

A  direction  to  pay  the  testator's  debts,  including  a  debt  of  a 
certain  amount  owing  to  A.  where  the  amount  of  the  debt  is 
overstated,  will  not  entitle  A.  to  receive  more  than  the  amount 
strictly  owing.     WiUon  v.  Morley,  5  Ch.  D.  776. 

A  bequest  of  a  certain  sum  described  as  the  amount  in  which 
the  legatee  is  indebted  to  the  testator  would  entitle  the  legatee 
to  the  sum  given,  though  the  debt  may  be  paid  before  the  death 
of  the  testator.     Vickers  v.  Pound,  6  H.  L.  885. 

A  direction  that  a  debtor  is  to  be  released  from  all  claims  in 
respect  of  moneys  *'  now  owing "  to  the  testator,  and  all  other 
moneys  due  frx)m  him,  will  release  the  debtor  from  advances 
made  subsequent  to  the  date  of  the  will.     Everett  v.  Everett, 

7  Ch.  D.  428 :  see  pp.  94, 156. 
Under  the  description  railway  shares,  shares  and  stock  will 

pass  together.  Morrice  v.  Aylmer,  L.  R  10  Ch.  148 ;  ih,  7  H.  L. 
717,  overruling  Oakes  v.  Oakes,  9  Ha.  666. 

Debentures  will  not  pass.    Dillon  v.  Aikins,  13  L.  R  Ir.  557. 

As  to  the  meaning  of  mining  shares,  see  Duchess  of  Cleveland 
V.  MetjHck,  37  L.  J.  Ch.  125. 


Railway 
shares. 


Mining 
shares. 


FURNITURE.   CHATTELS.  145 

Foreign  bonds  will  not  include  colonial  bonds.     HvM  v.  HUl,  Chap.  XVIIL 
4  Ch.  D.  97 ;  and  see  Cadett  v.  Earle,  46  L.  J.  Ch.  798.  Foreign 

A  gift  of  plate  does  not  include  plated  articles.  Holden  v. 
Bamsbottom,  4  GifF.  205. 

Furniture  primd  facie  includes   only  such  furniture  as  is  Furniture, 
reserved  for  domestic  or  personal  use.     Farrant  v.  Spencer, 
1  Ves.  sen.  97 ;  Pratt  v.  Jackson,  2  P.  Wms.  302 ;  1  Bro.  P.  C. 
222 ;  Manning  v.  Purcell,  2  Sm.  &  G.  284 ;  7  D.  M.  &  G.  55 ; 
Domvile  v.  Taylor,  32  B.  604. 

It  includes  plate  and  pictures  and  probably  ornaments ;  but 
not  wine  or  books  or  tenant's  fixtures.  Kelly  v.  Powlett,  Amb. 
605 ;  Porter  v.  Toumay,  3  Ves.  311 ;  Field  v.  Peckett,  9  W.  R. 
626;  Finney  v.  Choice,  10  Ch.  D.  13;  In  re  Londeahorough  ; 
Bridgman  v.  Fitzgerald,  50  L.  J.  Ch.  9 ;  see,  too,  Cole  v.  Fitz^ 
gerald,  1  S.  &  St.  ]  89 ;  3  Buss.  301 ;  Birch  v.  Dawson,  2  A.  &  E.  37. 

A  gift  of  furniture  in  a  house  passes  only  the  furniture  per- 
manently kept  there.     Wilkina  v.  Jodrell,  11  W.  R.  588. 

A  gift  of  household  goods  or  household  furniture  where  the  Hougehold 
testator  has  furniture  at  his  private  house,  and  also  at  his  place  ^ 
of  business,  does  not  pass  the  latter.     Pratt  v.  Jackson,  2  P.  W. 
302 ;  1  B.  P.  C.  222 ;  Le  Farrant  v.  Spencer,  1   Ves.  sen.  97 ; 
Manning  v.  Purcdl,  7  D.  M.  &  G.  55. 

"  Objects  of  vertu  or  taste "  would  not,  as  a  general  rule.  Objects  of 
include  valuable  pictures.     In  re  Londesborough ;  Bridgman 
V.  Fitzgerald,  50  L.  J.  Ch.  9. 

A  bequest  of  chattels  in  a  house  will  not  pass  choses  in  action.  Chattels  in 
such  as  bonds  or  securities  for  money  in  the  house,  which  are 
considered  not  property  in  the  house,  but  evidence  of  title  to 
property  elsewhere.  Oreen  v.  Symonds,  1  B.  C.  C.  139;  Lady 
Aylesbury's  Case,  11  Ves.  662 ;  Chapman  v.  Hart,  1  Ves.  sen. 
271;  Moore  v.  Moore,  1  B.  C.  C.  127;  Fleming  v.  Brook,  1  Sch. 

6  L.  318 ;  Brooke  v.  Turner,  7  Sim.  671 ;  Hertford  v.  Lovjther, 

7  B.  1 ;  see  Turner  v.  Turner,  28  W.  R  859 ;  14  Ch.  D.  829. 
Bank  notes  will  pass  under  such  a  bequest.     Popham,  v.  Lady 

Aylesbury,  Amb.  68 ;  Brooke  v.  Turner,  supra, 

A  gift  of  articles  in  or  about  the  testator's  mill  has  been  held 
not  to  pass  a  cargo  of  wheat  in  course  of  transit  at  the  testator's 
death.     Lans  v.  Sewell,  43  L.  J.  Ch.  378. 
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Ciiap.  XYin.  A  gift  of  property  in  a  county,  oi  in  a  foreign  country,  has 
been  held  to  pass  debts  due  from  persons  living  there.  Earl  of 
Tyrone  v.  Marquis  of  Waterford,  1  D.  F.  &  J.  613  ;  Guthrie  v. 
Walrond,  22  Ch.  D.  573. 

The  devisee  of  land  is  entitled  to  the  emblements,  unless 
they  are  expressly  given  away,  and  a  general  residuary  bequest 
is  not  sufficient  for  this  purpose.  Cooper  v.  Wool/it,  5  W.  R. 
790 ;  2  H.  &  N.  122 ;  see  Blake  v.  Gihhs,  5  Russ.  13  n. 

Under  the  term  stock,  growing  crops  will  pass  to  the  devisee 
of  the  land  where  they  grow.     Blake  v.  Gibba,  5  Russ.  13  n. 

If  the  farm  is  devised  to  A.  and  the  stock  to  B.,  growing 
crops  will  pass  to  B.  whether  the  gift  of  the  stock  is  coupled 
with  the  general  personal  estate  or  not.  Cox  v.  Godsalve,  6  East, 
604  n.;  West  v.  Moore,  8  East,  339  ;  Rudge  v.  Winnal,  12  B. 
357;  In  re  Roose;  Evans  v.  Williamson,  17  Ch.  D.  696, 
overruling  Vaisey  v.  Retinoids,  5  Russ.  12;  and  see  Harvey  v. 
Ham'ey,  32  B.  441 ;  Creagh  v.  Crengh,  13  Ir.  Ch.  28 ;  Burbidge 
V.  Burbidge,  16  W.  R.  76. 

As  to  live  and  dead  stock,  see  Hutchinson  v.  Smith,  11  W.  R. 
417. 

A  gift  of  plant  and  goodwill  does  not  pass  stock,  but  it  may 
pass  a  leasehold  house  where  the  business  is  carried  on.  Blake 
V.  8hav>,  Jo.  732. 

A  direction  to  transfer  a  business  to  a  son  at  twenty-one,  has 
been  held  not  to  include  a  freehold  shop  where  the  business  was 
conducted.  In  re  Henton;  Henton  v.  Henton,  30  W.  R  702; 
see  Levitt  v.  Kearney,  13  L.  R  Ir.  45. 

A  gift  of  a  goodwill  and  business  does  not  pass  the  capital  or 
stock  used  in  the  business.     Delany  v.  Delany,  1 5  L.  R  Ir.  55. 

A  bequest  by  a  barge  builder  of  his  business  and  stock  in 
trade,  will  pass  old  barges  taken  in  part  payment  for  new 
barges,  and  subsequently  let  out  on  hire.  Richardson  v.  Pilliner, 
50  L.  J.  Ch.  488. 

Upon  the  question  whether  a  bequest  of  the  stock  in  trade  of 
a  carriage  builder  will  paas  an  unfinished  carriage,  see  Elliott  v. 
Elliott,  9  M.  &  W.  23. 

For  the  meaning  of  the  word  patrimony,  see  Green  v.  Giles, 
5  Ir.  Ch.  25. 
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The  word  legacy  is  primarily  applicable  to  personalty  only.       ^'**P-  ^tvni. 

It  does  not  apply  to  land  given  on  trust  for  sale  and  division,  Legacy, 
but  it  does  to  a  legacy  charged  on  real  estate.     White  v.  Lake, 
6  Eq.  188 ;  Hodges  v.  Grant,  4  Eq.  140. 

But  it  may  refer  to  realty  if  there  is  nothing  else  to  which  it 
can  refer.  Hope  d.  Brown  v.  Taylor,  1  Burr.  268 ;  Hardacre 
V.  Nash,  5  T.  R.  716. 

Similarly,  the  appointment  of  a  residuary  legatee  will  only  legatee, 
give  him  personal  property.     Windua  v.  WiTidus,  21  B.  373 ; 

6  D.  M.  &  G.  549 ;  HUlaa  v.  Hillas,  10  Jr.  Eq.  134  ;  Re  Giles, 
14  Ir.  Ch.  311 ;  Kellett  v.  Kellett,  3  Dow.  248;  Oooney  v.  NichoUs, 

7  L.  R  Ir.  107. 

Bufc  the  appointment  of  a  person  "residuary  legatee  of  all^?^*^^ 

'^^  i^  JO  residuary 

7ny  property "  will   give    him    realty.     Warren  v.  Newton,  legatee  takes 
Drury,   464;   Day  v.  Daveron,    12   Sim.   200;   Davenport  v. 
Coltman,  9  M.  &  W.  481 ;  12  Sim.  588. 

So,  too,  if  the  testator  expresses  an  intention  of  disposing  of 
all  his  real  and  personal  estate,  and  then  appoints  a  residuary 
legatee.     Pitman  v.  Stevens,  15  East,  505. 

Probably  if  the  testator,  after  making  certain  devises,  appoints 
a  residuary  legatee,  real  estate  would  pass  to  him.  At  any  rate, 
this  is  the  case  if  the  testator  prefaces  his  will  with  the 
expression  of  an  intention  to  dispose  of  his  estate,  which  must 
mean  his  whole  estate.  Hughes  v.  Pritchard,  6  Ch.  D.  24 ; 
JRe  Salter ;  Farrant  v.  Carter,  44  L.  T.  603 ;  see  In  re  Methuen 
and  Store's  Contract,  16  Ch.  D.  696,  where  there  was  no 
previous  devise  of  realty. 

The  testator  may  show  that  he  includes  realty  in  the  residuary 
gift  by  a  direction  not  to  sell  a  house  till  the  death  of  the  tenant 
for  life,  on  whose  death  the  property  becomes  divisible  among 
the  residuary  legatees.  Davenport  v.  Coltman,  9  M.  &  W. 
481. 

When  realty  and  personalty  are  made  a  mixed  fund  for  the 
payment  of  legacies,  it  seems  the  residuary  legatee  will  take 
everything  that  remains.  Evans  v.  Croshie,  15  Sim.  602; 
Wildes  V.  Davies,  1  Sm.  &  G.  475  ;  see  post,  pp.  186 — 188. 

So  where  there  is  an  absolute  direction  to  sell  the  testator's 
real  estate  and  he  disposes  of  the  proceeds  of  his  property,  the 
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Oliap.  xyin.  appointmeiit  of  a  residuary  legatee  gives  him  the  residue  of 
the  proceeds  of  sale  of  the  realty.  Singleton  v.  Tomlinaon,  3 
App.  C.  404. 

The  word  legacies  includes  annuities.  Bromley  v.  Wright, 
7  Ha.  334 ;  Ward  v.  Grey,  26  B.  485 ;  Mullina  v.  Smith,  1 
Dr.  &  S.  204 ;  Heath  v.  Weston,  3  D.  M.  &  G.  601 ;  Sibley  v. 
Perry,  7  Ves.  522. 

And  the  term  pecuniary  legacies  would  also,  it  would  seem, 
include  annuities.     Gaskin  v.  Rogers,  L.  R.  2  Eq.  284. 

But  if  the  testator  expressly  distinguishes  between  legatees 
and  annuitants,  legacies  will  not  include  anouities.  Gaskin  v. 
Rogers,  supra;  Weldon  v.  BradsJiaw,  I.  R.  7  Eq  168. 

It  seems  the  term  legacy  does  not  primd  facie  include  a  gift 
of  residue,  though  legatee  would  include  a  residuary  legatee. 
Ward  V.  Grey,  26  B.  485. 

The  term  manor  comprises  the  demesne  lands,  including  the 
waste  of  the  manor  and  the  freehold  inheritance  of  the  customary 
lands  held  of  the  manor,  the  services  of  freehold  tenants  of  the 
manor,  and  the  light  to  hold  a  Coiu't  Baron  and  a  customary 
Oourt. 

There  may  also  be  included  in  the  manor  certain  franchises, 
;such  as  a  Court  leet,  treasure  trove,  wreck  of  the  sea,  and  the 
like.     See  Elton  on  Copyholds,  p.  13. 

The  term  of  <^ourse  includes  allotments  made  to  the  lord 
under  an  Inclosure  Act  in  respect  of  his  right  in  the  soil.  Such 
lands  are  already  parcel  of  the  manor,  and  the  effect  of  the 
inclosure  is  only  to  free  them  from  customary  and  prescriptive 
rights.  Hicks  V.  SaUiM,  2  W.  R.  173 ;  3  D.  M.  &  G.  782 ;  see, 
too,  Williams  v.  Phillips,  8  Q.  B.  D.  437. 

Further,  the  word  manor  includes  copyhold  tenements  of  the 
manor  purchased  by  the  lord,  though  the  lord's  equitable  title 
may  not  be  perfect     Hicks  v.  Sallitt,  supra. 

Freehold  lands  held  of  the  manor  may  again  become  parcel 
of  the  manor  by  escheat.  Delacherois  v.  Delacherois,  13  W.  R. 
24;  11  H.L.  62. 

But  freehold  lands  held  of  the  manor  and  purchased  by  the 
lord  do  not  thereby  become  parcel  of  the  manor,  so  as  to  pass 
by  the  description  manor,  though  no  doubt  they  might  become 
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parcel  of  the  manor  by  reputation.     Delacherois  v.  Delacherois,  Cliap-  XVIII. 
supra;  R.  v.  Duchess  of  Bucdeuch,  6  Mod.  151. 

A  devise  under  a  power  of  the  surface  to  A.  and  the  mines  Rents  from 
to  B.  carries  to  A.  accumulations  of  rents  down  to  the  testator's       ^ 
death  derived  from  the  mines  under  a  lease  under  the  Settled 
Estates  Act,  the  money  being  subject  to  investment  in  land 
under  the  Act    In  re  Scctrth,  10  Ch.  D.  499. 

If  an  advowson  is  directed  to  be  sold,  and  the  proceeds  in-  AdvowBona. 
vested  for  the  benefit  of  a  tenant  for  life,  the  tenant  for  life  is 
entitled  to  present  upon  a  vacancy  occurring  before  sale.    Briggs 
V.  Shdiyy  20  Eq.  317. 

If  the  proceeds  of  sale  are  divisible  among  tenants  in  common, 
the  right  of  presentation  before  the  advowson  is  sold  will  be  deter- 
mined by  lot  Johnstone  v.Baber,  4  W.  R.  827;  6  D.  M.  &  G.  439. 

A  devise  of  hereditaments  situate  in  A.  will  not  pass  an 
advowson,  if  there  is  property  to  which  the  devise  may  apply. 
Cronipton  v.  Jarratt,  33  W.  R  913. 

The  word  living  may  mean  the  advowson  or  the  next  presen-  Living, 
tation.     If  the  devise  is  coupled  with  words  which  contemplate 
personal  enjoyment  by  the  devisee,  and  there  are  no  words  of 
inheritance,  the  next  presentation  alone  passes.     Webb  v.  Byng, 
4  W.  R657;  2  K.  &  J.  669. 

Under  a  devise  of  lands  and  advowsons  to  trustees  upon 
trusts  to  apply  the  profits  during  a  given  period  to  certain  pur- 
poses, the  proceeds  of  sale  of  a  next  presentation  during  that 
period  are  not  undisposed  of  so  as  to  pass  to  the  heir  at  law. 
Earl  of  Albemarle  v.  Rogers,  7  B.  R  C.  522 ;  Gust  v.  MidcUeton, 
13  W.  R  249. 

A  devise  of  freehold  or  leasehold  ground  rents  passes  the  Ground  rents 
reversion.    Maundy  v.  Maundy,  2  Stra.  1020 ;  Kaye  v.  Laxon, 
1  B.  C.  C.  76. 

The  term  messuage  or  house  will  pass  the  orchard,  garden  Messuage, 
and  curtilage.     Co.  Lit.  5  6.;  Garden  v.  Tuck,  Cro.  El.  89 ;  3 
Leon.  214,  pi.  283;  see  Lombe  v.  Stoughton,  18  L.  J.  Ch.  100; 
see  Heach  v.  Pi-icJiard,  W.  N.  1882,  140. 

It  will  also  pass  a  piece  of  land  or  a  cellar  severed  from  the 
house,  but  near  it  and  necessary  for  the  convenient  use  of  it. 
See  Hibon  v.  Hibon,  11  W.  R  455  ;  32  L.  J.  Ch.  374;  Doe  v. 
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Ch>ii,xym.  Cdlina,  2  T.  R,  498 ;  Steele  v.  Midland  Ry.  Co.,  1  Ch.  275, 
p.  289. 

If  the  testator  in  one  part  of  his  will  gives  a  house  and  lands, 
and  in  another  part  uses  the  word  house  only,  probably  the 
latter  devise  would  not  carry  land  occupied  with  the  house. 
Bvx:k  d.  Whalley  v.  NuHon,  1  B.  &  P.  53 ;  see  1  Bing.  498 ; 
Roe  d.  Walker  v.  Walker,  3  B.  &  P.  375. 

"  The  leasehold  premises,  82,  Prince  s  Gate,"  has  been  held 
to  pass  stables  held  with  the  house  under  a  separate  lease.  49 
L.  T.  629. 

A  devise  of  a  house  with  its  appurtenances  probably  has  no 
wider  meaning  than  a  devise  of  a  house  alone.  Such  a  devise 
will  pass  everything  naturally  belonging  to  the  enjoyment  of 
the  house,  such  as  a  garden  and  orchard  and  a  small  piece  of 
land  occupied  with  the  house.  Boocher  v.  SaTYiford,  Cro.  El. 
113;  Doe  d.  Lempriire  v.  Martin,  2  W.  Bl.  1148;  Buck  d 
Whalley  v.  Nurton,  1  B.  &  P.  53 ;  see  Willis  v.  Watney,  51 
L.  J.  Cb.  181  (yards). 

But  land  will  not  pass  as  appurtenant  to  a  house  or  to  other 
lands.  See  Plowd.  169  a,  170 ;  Co.  Lit  121 6.;  Eeam  v.  Allen, 
Cro.  Car.  57;  Lister  v.  Pickford,  84  B.  576;  see  Cuthbert  v. 
Robinson,  30  W.  R  366. 

If  the  devise  is  of  certain  property  with  the  lands  appertain- 
ing or  belonging  thereto,  this  is  not  to  be  taken  in  the  strict 
sense  of  appurtenant,  but  in  the  sense  of  usually  occupied 
therewith.  Hill  v.  Grange,  1  Plow.  170 ;  Dyer,  130  6,;  Ongtey 
V.  Chambers,  1  Bing.  483 ;  Doe  d.  Gore  v.  Langton,  2  B.  &  Aid. 
680. 

A  gift  of  the  use  and  occupation  of  a  house  does  not  involve 
a  personal  use  so  as  to  prevent  the  donee  from  letting.  Rdbbeth 
v.  Squire,  4  De  G.  &  J.  406;  Mannox  v.  Greener,  14  Eq.  456. 

But  a  gift  over,  if  the  donee  ceases  to  occupy  the  house,  shows 
that  the  testator  contemplated  a  personal  use.  Maclaren  v. 
Staintmi,  27  L.  J.  Ch.  442 ;  4  Jur.  N.  S.  199. 

A  provision  that  the  testator's  widow  may  reside  rent  free  in 
his  residence  does  not  enable  her  to  let  the  house,  but  she  may 
reside  there  from  time  to  time  without  forfeiting  her  right. 
May  V.  May,  44  L.  T.  412. 


Use  and 
occupation, 
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A  gift  of  the  use  of  plate  following  a  gift  of  other  articles  to  ^^*P«  X^m* 
the  same  legatee  in  absolute  terms  has  been  held  a  gift  for  life  Use  of  plate, 
only.     Espiiiasse  v.  LujffinghaTn,  3  J.  &  L.  186. 

For  the  meaning  of  a  gift  of  the  use  of  book  debts  and  capital, 
see  Terry  v.  Terry,  12  W.  E.  66. 

A  devise  of  a  house  as  occupied  by  A.  will  not  pass  a  merely  Devige  of  a 
occasional  easement  enjoyed  by  A  over  other  property  of  tlie  occupied 
testator,  though  the  words  "  as  enjoyed  by  A."  might.     Polden  ^^  ^ 
V.  Bastard,  L.  R.  1  Q.  B.  156 ;  Bodenham  v.  Pntchard,  1  B.  & 
C.  350. 

Where  a  testator  devises  a  piece  of  land  to  A.,  and  another  Right  of  way. 
piece  of  land  to  B.,  and  the  only  access  to  the  latter  is  over  the 
former,  B.  is  entitled  to  a  right  of  way  over  A.'s  land. 

If  the  testator  has  himself  used  a  certain  way  for  purposes  of 
access  to  B.  s  land,  that  will  be  the  way  to  which  A.  is  entitled. 
Pearson  v.  Spencer,  1  B.  &  S.  571;  3  B.  &  S.  761. 

If  no  way  can  be  said  to  have  been  used  by  the  testator  for 
the  purpose  of  access  to  the  land-locked  land,  it  would  seem 
that  the  owner  of  the  servient  tenement  would  be  entitled  to 
set  out  the  way,  subject  to  the  restriction  that  taking  all  the 
circumstances  into  consideration  it  must  be  a  reasonable  way. 
See  Bolton  v.  Bolton,  11  Ch.  D.  968 ;  and  as  to  the  user  of  the 
way,  see  Corpoixition  of  London  v.  RiggSy  13  Ch.  D.  798. 

The  proper  legal  meaning  of  "  the  premises  '*  is  prcemissa,  Premiaea. 
but  it  may  be  used  in  a  popular  sense  as  a  description  of  certain 
property,  as  in  the  phrase  house  and  premises;  in  such  a  case  it 
will  only  include  property  in  connection  with  the  particular 
property  mentioned.  San/ord  v.  Irby,  4  L.  J.  Ch.  23 ;  Leth-- 
bridge  y.  Lethbridge,  3  D.  F.  &  J.  523;  4  ib.  35  ;,Re(ul  v.  Read, 
15  W.  R.  165. 

The  word  "  moiety  *'  may  be  used  as  equivalent  to  share.  Moiety. 
Morrow  v.  McConviUe,  11  L.  R  Ir.  236, 

II.  Words  appropriate  to  Realty  and  Personalty 

Respectively. 

Under  the  words  2^e?'»onaZ  property,  estate,  and  effects, 
personal  property  alone  passes.  Belaney  v.  Bdaney,  L.  R.  2 
Eq.  210 ;  2  Ch.  138  ;  Jones  v.  Robinson,  3  C.  P.  D.  344. 
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Chap.  XYin. 


Worda  eatate 
or  property 
Alone  will 
pass  realty, 


where 

coupled  with 
other  words. 


TruBt  for 
sale. 


And  possibly  the  word  property  would  not  pass  realty  if  it  is 
coupled  with  explanatory  words  relating  only  to  personalty, 
such  as  "both  in  stock,  household  furniture,  cash,  &c.,  &c." 
MuUally  v.  Welsh,  I.  R  6  C.  L.  314 ;  see  3  L.  R  Ir.  244. 

1.  The  words  estate  or  property  alone  are,  however,  sufficient 
to  cany  real  estate.  Mayor  of  Hamilton  v.  Hodsdon,  6  Moo. 
P.  C.  76 ;  11  Jur.  193 ;  Hawkaworth  v.  Hawk^worth,  27  B.  1 ; 
In  re  SviarCs  Estate;  Fox  v.  Shipman,  W.  N.  1882,  77;  In  re 
Heginbotham;  Wilson  v.  Heginbothayriy  W.  N.  1884, 179. 

Where  these  words  are  coupled  with  other  words  which 
would  alone  be  sufficient  to  carry  the  whole  of  the  personal 
property,  the  word  estate  wiU,  primd  fade,  carry  realty,  as 
it  would  otherwise  be  insensible.  Tilley  v.  Simpson,  2  T.  R 
659  71.;  Edwards  v.  Barnes,  2  Bing.  N.  C.  252;  Doe  d.  Walls 
V.  Langlands,  14  East  370;  Jongsma  v.  Jongsma,  1  Cox,  362  ; 
Patterson  v.  Huddart,  17  B.  210;  HamilUm  v.  BuchmxLster, 
L.  R.  3  Eq.  232 ;  Sanderson  v.  Ddbson,  7  C.  B.  81,  and  10  B. 
47,  overruling  same  case,  1  Ex.  141;  and  see  Ddbson  v.  Bovmess, 
5  Eq.  404;  Loft  us  v.  StoTiey,  17  Ir.  Ch.  178. 

If  there  are  any  words  in  the  gift  accurately  applicable  to 
realty,  such  as  "  devise,"  the  fact  that  the  trusts  declared  are 
only  applicable  to  personalty  will  not  prevent  the  real  estate 
from  passing.  Doe  d.  Burkitt  v.  Ctiapinan,  1  H.  Bl.  223; 
Dunnage  v.  }^hite,  1  J.  &  W.  583;  Stokes  v.  Salomons,  9  Ha. 
75 ;  Lloyd  v.  Lloyd,  7  Eq.  458 ;  Longley  v.  Loiigley,  13 
Eq.  133. 

Real  estate  will  pass  even  if  there  are  no  words  technically 
appropriate,  and  the  trusts  declared  are  not  literally  applicable 
to  realty,  if  they  can  be  held  popularly  applicable.  Sawmarez 
V.  Saumurez,  4  M.  &  Cr.  331;  D'Alifnaine  v.  Moseley,  1  Drew. 
632 ;  Morrison  v.  Eoppe^  4  De  G.  &  Sm.  234. 

Thus  the  words  "  collect  and  get  in  "  will  not  prevent  realty 
from  passing.     Hamilton  v.  Buckmaster,  L.  R  3  Eq.  323. 

So,  too,  if  the  trust  is  for  sale  or  investment,  the  inapplica- 
bility of  the  subsequent  trusts  to  realty  is  immaterial.  0' Toole 
V.  Browne,  3  E.  &  B.  572;  Streatjidd  v.  Cooper,  27  B.  338; 
FulleHon  v.  Martin,  22  L.  J.  Ch.  893 ;  Ddbson  v.  Boumess,  5 
Eq.  404.     See,  too,  Affleck  v.  Janies,  17  Sim.  121. 
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If,  however,  the  gift  is  to  trustees,  their  executors,  adminis-  Chap.  xvm. 
trators  and  assigns,  on  trusts  exclusively  applicable  to  personalty, 
real  estate  will  not  pass.    Doe  d.  Spearing  v.  Buckner,  6  T.  R. 
610;  Pogson  v.  Thomas,  6  Bing.  N.  C.  337 ;  Coard  v.  Holdemess, 
20  B.  147. 

It  has  sometimes  been  said,  that  if  the  words  with  which  the  Estate  . 

coupled  with 

word  ''  estate ''  is  coupled  are  not  sufficient  to  carry  all  the  words  insuf- 
personal  property,  estate  will  be  confined  to  personalty.  SeCp^n^t^*" 
Tilleyy,  Simpson,  2  T.  R.  659  n.;  D'Almains  y.MoaeUy,  1  Dr. 
632.  The  rule  appears,  however,  to  be  unsupported  by  actual 
decision,  and  has  been  disapproved  of.  See  Loftua  v.  Stoney, 
17  Ir.  Ch.  178;  Re  The  Greenwich  Hospital  Improvement  Act, 
20  B.  458. 

At  any  rate,  where  there  is  a  prior  devise  of  lands  a  gift  of 
the  "  rest  and  residue  of  my  estate,"  or  "  all  other  my  estate," 
though  coupled  with  words  which  would  not  alone  carry  all 
the  personalty,  will  carry  realty.  Scott  v.  Alhei^,  Com.  337; 
8  Vin.  Abr.  229,  pi.  14 ;  Fletcher  v.  Smiton,  2  T.  R.  656. 

Of  course  where  the  testator  shows  that  he  uses  the  word 
estate  as  equivalent  to  eflfects,  only  personalty  will  pass.  Time- 
well  v.  Perkins,  2  Atk.  102 ;  Doe  d.  HurreU  v.  HurreU,  5  B.  & 
Aid.  18. 

2.  A  devise  of  "  real  estate  of  which  I  may  die  seised  "  will  Seised, 
not  pass  lands  which  at  the  testator's  death  are  in  the  wrongful 
possession  of  strangers.     Leach  v.  Jay,  6  Ch.  D.  496;   9  Ch. 

D.  42. 

3.  The  words  "  whatever  I  may  die  possessed  of"  alone  would  What  I  may 

die  possessed 

probably  carry  realty.  of. 

At  any  rate  this  is  clearly  the  case  where  they  are  coupled 
with  words  sufficient  to  carry  the  whole  personalty.  Evans  v. 
Jon^,  46  L.  J.  Ex.  280. 

It  makes  no  difference  that  the  person  to  whom  the  gift  is 
made  is  also  appointed  executor.  Pitman  v.  Stevens,  15  East. 
505 ;  WUce  v.  Wilce,  5  M.  &  P.  682 ;  7  Bmg.  664 ;  Thonuis  v. 
Phelps,  4  Russ.  348. 

Monk  V,  Maudsley,  1  Sim.  286,  and  Cook  v.  Jaggard,  L.  R 
1  Ex.  125,  were  both  cases  before  the  Wills  Act  in  which  the 
question  was  whether  the  words,  "  whatever  I  die  possessed  of,*' 
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All  the  rest 


Effects. 


Chap.  ZVHL  would  pass  the  fee  to  a  devisee  to  whom  specific  devises  for 
life  and  ia  tail  had  already  been  made. 

4.  The  words  "all  the  rest,"  though  following  gifts  of 
personalty,  will  pass  realty.  Atree  v.  Atree,  11  Eq.  280;  Smyth 
V.  Smyth,  8  Ch.  D.  5G1. 

5.  The  word  effects  primd  facie  will  not  pass  real  estate. 
Doe  V.  Dring,  2  Mau.  &,  S.  448;  Doe  d.  Haw  v.  Earlea,  15  M. 
&  W.  450;  see,  however,  Smyth  v.  Smyth,  supra;  A.-G,  of 
British  Honduras  v.  Bristowe,  50  L.  J.  P.  C.  15. 

But  the  testator  may  show  that  he  intended  realty  to  pass 
by  the  word  eflfects,  by  referring,  for  instance,  to  property 
including  realty  as  "such  eflfects."  Marquis  of  Titchfield  v. 
Homcastle,  2  Jur.  610 ;  Milsome  v.  Long,  3  Jur.  N.  S.  1073. 

The  words  eflfects  both  real  and  personal  will  pass  realty. 
Hogan  v.  Jackson,  3  B.  P.  C.  388 ;  Cowp.  299. 

6.  On  the  other  hand,  chattels  real  and  personal,  primA 
facie,  will  not,  unless  explained  by  the  context.  Grayson  v. 
Atkinson,  1  Wils.  333. 

7.  The  expression  wordly  goods  of  what  nature  and  kind 
soever  passes  realty.     Wright  v.  Shelton,  18  Jur.  445. 

8.  The  appointment  of  a  person  executor  of  the  testator's 
property  has  been  held  sufficient  to  give  him  the  fee  in  real 
estate.  Doe  d.  Hickman  v.  Haslewood,  6  A.  &  E.  167;  Doe  d, 
Pratt  V.  Pratt,  it.  180;  Muoyhy  v.  Donelly,  I.  R.  4  Eq.  111. 

9.  For  the  construction  of  bequests  of  personalty  described 
with  reference  to  a  particular  locality,  see  JEarl  of  Tyrone  v. 
Marquis  of  Waterford,  1  D.  F.  &  J.  613 ;  Ashton  v.  Horsfield, 
2  Jur.  N.  S.  193;  6  ib,  355;  In  bonis  Eivlng,  6  P.  D.  19. 


GhattelB. 


Locality  of 
perBunidty. 
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CHAPTER  XIX. 


THE   EFFECT   OF   A   DEVISE   IN   GENERAL  TERMS. 


I.  Freeholds. 
In  wills,  prior  to  the  Wills  Act,  a  residuary  devise  included    Chap. 


only  lands  possessed  by  the  testator  at  the  date  of  his  will,  and  Operation  of 
of  which  he  had  not  attempted  to  make  any  disposition  by  his  will.  Seme  on 

It  included,  therefore,  the  reversion  in  lands  in  which  partial  ?^/**®^^ 
interests  only  had  been  previously  given.    Booke  v.  Rooke,  2  Wills  Act. 
Vern.  4.61 ;  1  Eq.  Ab.  210,  pi.  17 ;  White  v.  Vitty,  2  Russ.  484 ; 
4  Russ.  584. 

And  in  the  case  of  contingent  and  executory  devises  it 
included  the  interest  undisposed  of  in  the  event  of  those  devises 
not  taking  effect,  or  until  they  took  effect,  but  not  lapsed  or 
void  devises.  Doe  d.  Wells  v.  Scott,  3  Mau.  &  S.  300  ;  Egerton 
V.  Masaey,  8  C.  B.  N.  S  338. 

Now  by  the  25th  section  of  the  Wills  Act,  real  estate  com- 
prised in  any  devise  which  shall  fail  or  be  void  shall  be  included 
in  a  residuary  devise. 

Under  this  section  where  an  appointment  under  a  general  or 
special  power  fails  or  is  void,  it  has  been  held  that  the  property 
falls  into  residue  unless  there  is  a  contrary  intention  expressed. 
Frerae  v.  Clement,  18  Ch.  D.  499 ;  this  case  was,  however,  not 
approved  in  Holyland  v.  Lewin,  26  Ch.  D.  266. 

By  the  24th  section  every  will  shall  be  construed  with  reference  Wills  Act 

mAlcfift  too 

to  the  real  and  personal  estate  comprised  in  it,  to  speak  and  will  speak 
take  effect  as  if  it  had  been  executed  immediately  before  the  ^^^  ® 
death  of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will 


156 


THE  EFFECT   OF    A   DEVISE  IN   GENERAL  TEEMS. 


Cliap. 


What  ia  a 

contrary 

intention. 


Use  of  the 
word  "  now." 


The  section  probably  does  not  apply  to  property  excepted  out 
of  a  devise.  Thus^  where  a  testator  excepts  from  a  devise 
property  subject  to  the  trusts  of  a  settlement,  and  afterwards 
conveys  other  property  upon  the  trusts  of  the  settlement,  the 
latter  property  is  not  excepted  from  the  devise.  Hughes  v. 
Jmes,  11  W.  R  898 ;  1  H.  &  M.  765. 

A  contrary  intention  is  not  sufficiently  manifested  by  a  gift 
of  the  freeholds,  "  to  which  I  am  entitled,"  though  there  may 
be  a  subsequent  devise  of  copyholds  "  to  which  I  am  or  at  the 
time  of  my  death  shall  be  entitled.''  Ld,  LUford  v.  Powys 
Keck,  30  B.  300- 

The  fact  that  the  testator  gives  property  he  "  now  "  possesses, 
or  that  the  property  is  described  as  "  now  "  charged  with  certain 
sums,  will  not  exclude  after  acquired  property.  Wagataff  v. 
Wagataff,  8  Eq.  229  ;  Hepburn  v.  Skirving,  4  Jur.  N.  S.  651 ; 
In  re  Ord;  Dickinson  v.  Dickinson,  12  Ch.  D.  22 ;  In  re  Poi^tal 
and  Lamb,  27  Ch.  D.  600. 

But  if  the  testator  expressly  distinguishes  between  the  two 
periods  by  giving  such  freeholds  and  leaseholds  as  are  now 
vested  in  me,  "  or  as  to  the  said  leasehold  premises  as  shall  be 
vested  in  me  at  the  time  of  my  death,"  the  word  now  must  be 
referred  to  the  date  of  the  will.  CoU  v.  Scott,  1  Mac.  &  G.  518 ; 
1  H.  &  T.  477.     See  pp.  94  and  144. 


II.  Reversions. 


Beversions 
pass  under 
a  general 
devise. 


Devise  of 
lands  not 
settled  in- 
eludes  a 
reversion 
in  settled 
lands. 


1.  Reversions,  whether  vested  in  the  testator  at  the  time  of 
making  his  will  or  remaining  in  him  after  the  limitations  of  his 
will  are  exhausted,  pass  by  a  general  devise  of  lands.  Chester 
V.  Chester,  3  P.  W.  56 ;  Doe  d,  Moreton  v.  Fossick,  1  B.  &  Ad. 
186 ;  Mostyn  v.  Champneys,  1  Scott,  293  ;  1  Bing.  N.  0. 
341. 

2.  A  devise  of  lands  not  settled,  or  out  of  settlement,  is 
equivalent  to  a  devise  of  lands  not  otherwise  disposed  of,  over 
which  the  testator  has  absolute  dominion,  and  will  therefore 
pass  a  reversion  in  fee  in  settled  lands,  though  the  testator  may 
confirm  the  settlement  Incorporated  Society  v,  Richatxls,  1 
Dr.  &  War.  258;  Chester  v.  Chester,  3  P.  W.  56;  A,'G.  v. 
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Vigoi'8,  8  Ves.  25G ;  ^ranea  v.  Skinner,  5  L.  J.  Ch.  87 ;  Kelly  v.    C^^P^ax. 
Duffy,  4  L.  R.  Ir.  601. 

A  charge  of  annuities  upon  the  lands  passing  by  the  general 
words  will  not  exclude  reversions.  Doe  d.  Moreton  v.  Fossick, 
1  B.  &  Ad.  186  ;  Doe  d.  Pell  v.  Jeyes,  1  B.  &  Ad.  593. 

3.  The  fact  that  the  limitations  on  which  the  reversion  is  ^'Sifu'^J?® 
dependent  are  such  that  some  of  the  limitations  of  the  will  tationa  are 

.  inappropnate 

cannot  take   effect  upon  the  reversion,  will  not  prevent  the  to  the  rever- 
reversion  from  passing. 

If  there  are  other  lands  besides  the  reversion  the  limitations 
inapplicable  to  the  reversion  will  be  referred  to  the  other  lands 
reddendo  singula  singulis.  Doe  d.  Earl  Cholmondeley  v. 
Weatherby,  11  East,  322 ;  William  d,  Hughes  v.  Thomas,  12 
East,  141 ;  Freeman  v.  Duke  of  Chandos,  Cowp.  363 ;  Doe  d. 
Nethercote  v.  Bartle,  5  B.  &  Aid.  492 ;  Montis  v.  Hoyd,  33  L  J. 
Ex.  202. 

And  under  this  head  would  come  all  wills  since  the  Wills  Act, 
where  such  of  the  limitations  as  can  never  take  effect  upon  the 
reversion  may  be  looked  upon  as  intended  to  operate  upon  after- 
acquired  lands. 

And  even  if  there  are  no  other  lands  the  reversion  will  pass 
if  some  of  the  limitations  of  the  will  are  applicable  to  it  Church 
V,  Mundy,  12  Vea  426;  Tennent  v.  Tennent,  Dru.  temp. 
Sugden,  161 ;  IJo.  &  Lat.  379  ;  Ford  v.  Ford,  6  Ha.  456  ;  Roe 
d,  James  v.  Avis,  4  T.  R.  605.  Goodtitle  d,  Daniel  v.  Miles,  6 
East,  494,  must  be  considered  overruled. 

4.  If,  however,  none  of  the  limitations  of  the  will  could  take  Whether  a 
effect  upon  the  reversion,  there  seems  no  reason  for  supposing  !|^,^'if^au 
the  reversion  would  pass.     Tennent  v.  Tennent,  supra,  is  not  *^®  1™^*^; 

,  ,  .         *^  tions  are  m- 

contra,  since  the  devise  of  the  reversion  was  capable  of  taking  appropriate, 
effect  so  far  as  the  life  interest  given  to  R.  was  concerned. 
Goodtitle  d.  Daniel  v.  MUes,  supra,  seems  to  have  been  decided 
upon  this  principle,  though  the  facts  did  not  justify  its  application. 

5.  And,  of  course,  the  reversion  will  not  pass  if  the  testator 
expressly  treats  it  as  undisposed  of  by  his  will ;  if,  for  instance, 
he  treats  the  estates  in  which  he  has  a  reversion  as  descendible 
on  failure  of  the  prior  limitations.  Strong  v.  Teatt,  2  Burr. 
912  ;  3  B.  P.  C.  219. 
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III.  Leaseholds  for  Lives. 

The  same  rules  are  applicable  to  leaseholds  for  lives,  which, 
being  freehold  interests,  pass  under  a  general  devise  though  some 
of  the  limitations  are  inapplicable.  Fitzroy  v.  Howard,  3  Buss. 
225  ;  WeigaU  v.  Broome,  6  Sim.  99. 


Copyholds. 


Eqtiitable 
estates  in 
copyholds. 


IV.  Copyholds. 

By  the  statute  55  Geo.  3,  c.  192,  and  sections  3  and  4  of  the 
Wills  Act,  copyholds,  whether  surrendered  to  the  use  of  the  will 
or  not,  pass  by  a  general  devise.  Doe  d,  Clarke  v.  Ludlwm,  7 
Bing.  275  ;  5  Moo.  &  P.  48. 

The  eflfect  of  section  B  of  the  Wills  Act  is  only  to  dispense  with 
the  necessity  for  a  surrender,  and  not  to  convey  the  estate  into 
the  devisee  without  admission.  The  estate  therefore  remains  in 
the  customary  heir  till  admittance.  Garland  v.  Mead,  L  R.  6 
Q.  B.  441. 

Before  the  statute  of  55  Geo.  3,  equitable  estates  of  copyholds 
which  could  not  be  surrendered  could  be  devised  by  words  of 
direct  reference.  Allen  v.  Poulton,  1  Ves.  sen.  121 ;  but  they 
did  not  pass  by  a  general  devise  of  lands ;  but  now,  as  the 
evidence  of  intention  to  pass  copyholds  inferred  from  a  surrender 
is  unnecessary,  it  seems  they  would  pass  under  a  general  devise. 
See  per  Lord  Cranworth,  in  Torre  v.  Brovme,  5  H.  L.  555, 
574. 

And  by  the  effect  of  the  3rd  section  of  the  Wills  Act,  a  general 
devise  of  lands  will  pass  copyholds,  freed  from  the  widow's  right 
to  freebench,  in  cases  where  the  right  could  have  beon  barred 
prior  to  the  passing  of  that  section  by  a  surrender.  Lacey  v. 
Hill,  19  Eq.  346. 


Leaseholds 
for  years 
before  the 
Wills  Act. 


V.  Leaseholds  for  Years. 

A  general  devise  of  lands  before  the  Wills  Act  does  not  carry 
leaseholds  for  years  if  there  are  any  freeholds;  on  the  other 
hand,  if  there  are  lio  freeholds,  leaseholds  may  pass.     Bx)8e  v. 
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BartleU,  Cro.  Car.  292 ;  Thcmipson  v.  Lawley,  2  B.  &  P.  303 ;    Chap.  XDL 
OuUy  V.  Davis,  10  Eq.  562. 

Leaseholds  will,  however,  pass  under  the  description  lands  Words  of 
which  the  testator  "then  stood  seised  or  possessed  of,  or  in  any  applicable  to 
way  interested  in."     Addis  v.  Clement,  2  P.  W.  456.  leaaeholds. 

The  word  possessed  is  the  important  word,  and  leaseholds 
have  been  held  not  to  pass  under  a  similar  devise  without  the 
word  possessed.  Pistol  v.  Riecardson,  2  P.  W.  459  71.;  Davis 
V.  Gibbs,  3  P.  W.  26. 

The  word  farm  will  pass  a  leasehold  as  well  as  a  freehold  Farm, 
portion,  unless  it  is  restricted  by  the  addition  of  "  all  other  my 
freehold  lands."     Lave  v.  Stanhope,  6  T.  B.  345;  Avkell  v. 
Fletcher,  10  Sim.  290;  Holmes  v.  Sayer  Milward,  47  L.  J.  Ch. 
522.     See  ante,  p.  93. 

So,  too,  land  held  on  lease  and  attached  to  a  freehold  house, 
passes  under  "  messuages  or  tenements  with  the  appurtenances." 
Hobson  V.  Blackburn,  1  M.  &  K.  571 ;  Doe  v.  Martin,  2  W.  Bl. 
1148 ;  see  CuthbeH  v.  Rohinsmi,  30  W.  E.  366. 

And  leaseholds  pass  where  the  devise  is  to  certain  persons  to 
hold  for  ever,  or  otherwise  according  to  the  natures  and  tenures 
thereof.  Hartley  v.  Hurle,  5  Ves.  540 ;  Swift  v.  Swift,  1  D.  F. 
&  J.  160. 

The  same  result  follows  if  the  lands  are  described  by  acreage, 
which  can  only  be  satisfied  by  including  leaseholds.  Goodman 
V.  Edwards,  2  M.  &  K.  759. 

Since  the  Wills  Act,  however,  leaseholds  pass  under  a  general  General^ 

devise  since 

devise  of  lands  unless  there  is  a  contrary  intention.  the  Wills 

Such  a  contrary  intention  is  not  shown  by  the  fact  that  the 

.  .  .  Contraiy 

"  lands"  in  question  are  devised  in  strict  settlement  without  any  intention, 
provision  to  prevent  the  leaseholds  from  vesting  indefeasibly  in 
the  first  tenant  in  tail  at  his  birth.     Wilson  v.  Eden,  11  B.  237; 
5  Ex.  752 ;  14  B.  317;  18  Q.  B.  474  ;  16  B.  153. 

But  if  there  is  a  direction  to  accumulate  the  rents  and  profits 
during  the  minority  of  a  tenant  for  life  or  in  tail,  and  if  he  attains 
twenty-one  to  pay  the  accumulations  to  him,  or  if  he  dies  under 
twenty-one  to  invest  them  in  freehold  land,  to  be  settled  to  the 
same  uses — a  direction  inconsistent  with  the  absolute  vesting  of 
the  leaseholds  in  a  tenant  in  tail  at  birth, — and  a  power  of 
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Chap.  XIX.  selling  the  "  lands  "  and  investing  the  proceeds  in  leaseholds,  to 
be  settled  upon  the  same  tmsts,  but  so  that  they  shall  not  vest 
in  any  tenant  in  tail  dying  under  twenty-one,  and  there  is  a 
gift  of  the  residuary  personal  estate  upon  trusts  corresponding . 
with  the  uses  of  the  devised  lands  with  the  same  proviso  against 
absolute  vesting,  the  testator  by  the  provisions  against  the 
vesting  of  leaseholds  in  any  tenant  in  tail  dying  under  twenty- 
one  shows  that  he  would  have  inserted  similar  provisions  in  the 
devise  of  the  ''  lands,"  unless  he  had  intended  leaseholds  not  to 
pass  under  that  name.  Preacott  v.  Barker,  L.  R.  9  Ch.  174. 
Leaseholds  A  devise  of  "  freehold"  lands,  or  of  "  real "  estate  is  not  affected 

imder^he*"  ^7  *^®  26th  section  of  the  Wills  Act.  Stone  v.  Oreening^  13 
hdd /^  or  ^^^'  ^^^ '  Emusa  v.  Smith,  2  De  G.  &  Sm.  722 ;  Turner  v. 
real  estate.      Turner,  21  L.  J.  Ch.  848 ;  Butler  v.  Butler,  28  Ch.  D.  66. 

Under  such  a  devise,  therefore,  leaseholds  will  pass  only  if 
there  are  no  freeholds.  Day  v.  Trig,  1  P.  W.  286 ;  Doe  d. 
Dunning  v.  Cranstoun,  7  M.  &  W.  1 ;  Gully  v.  Davis,  10  Eq. 
562. 

In  this  respect  the  Wills  Act,  since  which  after-acquired  free- 
holds might  pass,  will  not  prevent  leaseholds  from  passing  where 
there  are  no  freeholds.  Nelson  v.  Hopkins,  21  L.  J.  Ch.  410  ; 
Oully  V.  Davis,  10  Eq.  562 ;  Moose  v.  White,  3  Ch.  D.  763. 

And  where  the  testator  was  possessed  of  a  leasehold  interest, 
and  also  of  the  reversion  in  fee  from  the  expiration  of  three 
years  after  the  end  of  the  term  in  certain  premises,  the  whole 
interest  has  been  held  to  pass  under  the  word  freehold.  Matthews 
V.  Matthews,  4  Eq.  278. 

VL  Beneficial  Interest  in  a  Mortgage. 

Beneficial  A  general  devise  of  lands  will  not  without  more  pass  the 

interest  m       beneficial  interest  in  a  mortgage.     Strode  v.  Russell,  2  Vem. 

amortgage,  o  ^  ' 

621,  624 ;  Casbome  v.  Scarfe,  1  Atk.  605 ;  see  2  J.  &  W.  194. 
Se6  Martin  d.  Weston  v.  Mowlin,  2  Burr.  969,  where  the  testator 
was  mortgagee  in  possession. 

But  a  devise  of  particular  lands  of  which  the  testator  is  only 
mortgagee  to  several  persons  in  succession,  would,  it  seems,  pass 
the  beneficial  interest,  as  something  was  clearly  intended  to 
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pass,  and  the  limitations  are  inappropriate  to  a  devise  of  the    <**P.  3nx. 
mere  legal  estate.     Woodlwuse  v.  Meredith,  1  Mer.  450.     See, 
too,  Knollys  v.  Shepherd,  1  J.  &  W.  499;  Clarke  v.  Abbott, 
Bam.  Ch.  4.57,  461. 

Where  the  testator  was  owner  in  fee  of  a  house  subject  to  a 
lease,  and  at  the  same  time  mortgagee  of  the  lease,  the  mortgage 
debt  was  held  not  to  pass  by  a  devise  of  "  my  freehold  house  " 
Bowen  v.  Barlow,  11  Eq.  454;  8  Ch.  171. 

Rent  charges  upon  a  house  which  were  conveyed  on  the  occa- 
sion of  the  purchase  by  the  testator  of  the  lease  to  a  tnistee  for 
him,  would  probably  pass  by  a  devise  of  the  house.  Vallaiice 
V.  VaUance,  2  N.  R.  229;  see  WiUces  v.  CoUin,  8  Eq.  338; 
Stvinfen  v.  Swinfen,  29  B.  199,  204. 

VII.  Trust  and  Mortgage  Estates. 

By  section  30  of  the  Conveyancing  and  Law  of  Property  Act,  Trust  and 
1881,  which  applies  to  persons  dying  after  the  31st  of  December,  estates. 
1881,  trust  and  mortgage  estates  vest  in  the  personal  represen- 
tatives from  time  to  time  of  the  deceased,  notwithstanding  any 
testamentary  disposition. 

The  section  applies  to  copyholds.   Re  Hughes,  W.N.  1884,  53. 

In  cases  where  the  section  does  not  apply  the  following  pro- 
positions are  deducible  from  the  cases : 

A  general  devise  to  a  person  absolutely  without  more  will  Legal  estate 
pass  the  legal  estate  in  property  of  which  the  testator  is  trustee  mortgage 
or  mortgagee.     Lor*d  Braybroke  v.  Fnskip,  8  Ves.  417,  estates. 

There  is,  however,  a  distinction  between  cases  where  the  tes- 
tator is  mortgagee  in  trust,  and  where  he  is  also  beneficially 
entitled  to  the  mortgage  money. 

1.  Where  the  testator  has  the  legal  estate  in  a  mortgage,  and  Where  the 
the  beneficial  interest  is  also  vested  in  him,  the  legal  estate  mort^^gee 
passes  under  a  gift  of  "all  the  rest  of  my  real  and  P^^s^^^*^!  S^^j^" „. 
estate  to  A.  for  her  own  use  and  benefit,"  though  there  may  be  titled  to  the 

mortgage 

a  charge  of  debts.     Re  Stevens'  Will,  6  Eq.  597.     In  such  a  case  money. 
it  is  reasonable  to  suppose  that  the  beneficial  ownership  and  the 
legal  estate  were  meant  to  go  together. 

If  the  devise  is  to  ti^uetsea,  subject  to  a  charge  of  debts,  appa- 
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Ohtp.  XIX.  rently  the  legal  estate  would  not  pass,  the  argument  from  the 
convenience  of  uniting  the  legal  estate  with  the  beneficial 
interest  being  away.    Re  Horsfell,  M'C.  &  Y.  292. 

This  is  d  foi'turri  the  case  where  the  devise  is  to  trustees 

subject  to  the  payment  of  debt*  upon  trusts  inapplicable  to  the 

legal  estate.     See  Packman  v.  Mods,  1  Ch.  D.  215,  where  the 

•  testator  was  beneficially  interested  in  a  moiety  of  the  equity  of 

redemption. 

But  if  the  trustees  are  directed  to  get  in  debts  due  on  any 
security,  they  take  the  legal  estate.  Re  Ai^^o^vsmith's  T'i^sta,  6 
W.  R.  642. 

The  legal  estate  will  not  pass  where  the  devise  is  after  pay- 
ment of  debts  to  two  persons  as  tenants  in  common.  Doe  d. 
Roylance  v.  Lightfoot,  8  M.  &  W.  553. 

Or  where  it  is  to  several  persons  in  definite  shares,  though  not 
subject  to  debts.     Martin  v.  Laverton,  9  Eq.  563. 

Or  where  it  is  to  an  indefinite  class,  as  tenants  in  common. 
Re  Finney's  Estate,  3  Giflf.  465. 

2.  Mere  trust  estates  will  not  be  prevented  from  passing 
under  a  general  devise  by  words  of  benefit  superadded.  Bain- 
bridge  V.  Lord  Ashburton,  2  Y.  &  C.  Ex.  347 ;  Sharpe  v. 
Sharpe,  12  Jur.  398 ;  Lewis  v.  Matthews,  L.  R.  2  Eq.  177 ;  and 
see  Ex  parte  Shaw,  8  Sim.  159. 

But  they  will  not  pass  if  there  is  a  charge  of  debts,  whether 
by  express  words  or  by  implication  from  a  residuary  devise 
where  legacies  have  been  previously  given.  Doe  d.  Reade  v. 
Reade,  8  T.  R.  118;  Duke  of  Leeds  v.  Munday,  3  Yes.  348; 
Hope  V.  Liddell,  21  B.  183 ;  In  re  Bellis'  Timsts,  5  Ch.  D.  504. 
See,  however,  In  re  Brown  <k  Sibly,  3  Ch.  D.  156. 
Trust  for  sale.  Nor  where  the  devise  is  on  trust  for  sale.  Ex  parte  Marshall, 
9  Sim.  555 ;  Re  Cautley,  17  Jur.  124 ;  MorUy's  Will,  10  Ha. 
293  ;  In  re  Smith's  Estate,  4  Ch.  D.  70. 

Nor  where  the  devise  is  to  uses  in  strict  settlement.  Thompson 
V.  Grant,  4  Mad.  438. 

As  to  whether  a  devise  to  the  separate  use  will  prevent  trust 
estates  from  passing,  see  Lindsell  v.  Thacker,  12  Sim.  178. 

3.  Where  a  testator  has  contracted  to  sell  real  estate,  so  that 
he  is  a  constructive  trustee  of  the  legal  estate,  it  will  pass 


Mere  trust 
estates. 


Charge  of 
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Separate  use. 


Constructive 
truMt. 
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under  a  devise  of  trust  estates,  and  not  under  a  general  devise    Chtkp.  XIX. 
upon  trust  for  sale.    Lysaght  v.  Edwards^  2  Ch.  D.  499.   Purser 
T.  Darby,  4  K.  &  J.  41,  only  decides  that  where  the  estate 
contracted  to  be  sold  is  specifically  devised  it  is  excepted  from 
a  general  devise  of  trust  estates. 

If  there  is  no  devise  of  trust  estates,  the  legal  estate  in  lands 
contracted  to  be  sold  will  pass  under  a  general  devise  of  real 
and  personal  estat-e  upon  trust  to  get  in  and  dispose  of  the 
personalty,  the  legal  estate  being  required  for  the  purpose  of 
the  trust.  Wall  v.  Bnght,  1  J.  &  W.  494 ;  Lysaght  v.  Edwards, 
2  Ch.  D.  499,  515. 

But  it  will  not  if  the  devise  is  to  tenants  in  common  with 
limitations  over.     TJiirtle  v.  Vaughan,  24  L.  T.  5  ;  2  W.  R.  632. 

A  devise  of  mortgaged  estates  on  trust  to  get  in  the  mortgage 
debts  will  not  pass  a  legal  estate  which  has  descended  to  the 
testator  as  heir  of  a  deceased  mortgagee.  Ex  parte  Morgan, 
10  Ves.  100. 

VIII.  The  Operation  of  a  Gift  in  General  Terms  upon 

Powers. 

In  wills  before  the  Wills  Act  a  general  devise  will  not,  as  a  Effect  of  a 
rule,  carry  lands  over  which  the  testator  has  a  general  power  ^"^jJera**^"* 

of  appointment.     Hoste  v.  Blackmany  6  Mad.  190:  Roake  v.  ^^o">^« 
_     ^^  ^  '  '  Wills  Act. 

Denn,  4  Bl.  N.  S.  1. 

But  the  lands  subject  to  the  power  will  pass : 

If  there  is  a  clear  disposition  of  land,  and  the  testator  has  at  Ab  regrarda 
the  time  no  other  lands.     Standen  v.  Standen,  2  Ves.  jun.  589 ;       ^' 
6  B.  P.  a  193  ;  Denn  v.  Roake,  6  Bing.  475 ;  5  B.  &  C.  732. 

But  there  must  be  a  clear  disposition  of  lands,  and  not  merely 
such  general  words  as  estate  or  property,  though  they  would  be 
sufficient  to  pass  the  proper  lands  of  the  testator.  Joiiea  v. 
Curry,  1  Sw.  66 ;  Evans  v.  Evans,  23  B.  1. 

The  land  subject  to  the  power  is  allowed  to  pass  only  in 
order  to  give  eflfect  to  the  words  of  the  will,  and  not  because 
the  testator  has  shown  an  intention  to  execute  the  power,  and 
therefore  only  so  much  of  the  land  subject  to  the  power  will  be 
allowed  to  pass  as  is  sufficient  to  give  effect  to  the  words  of  the 
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will.  Thus,  if  a  testator  has  freeholds  and  a  power  of  appoint- 
ment over  freeholds  and  copyholds,  a  devise  of  his  freeholds 
and  copyholds  will  pass  only  the  copyholds  and  not  the  free- 
holds subject  to  the  power.  Letvia  v.  Llewellyn,  T.  &  R.  104 ; 
Napier  v.  Napier,  1  Sim.  28. 

But  a  gift  of  real  and  personal  estate  where  the  testator  has 
no  real  estate,  but  has  a  power  of  appointing  real  and  personal 
estate,  will  pass  both  the  real  and  personal  estate  subject  to 
the  power.  Standen  v.  Standen,  2  Ves.  jun.  589 ;  6  B.  P.  C. 
193. 

Where  a  testator  has  power  to  devise  lands,  and  at  the  same 
time  to  appoint  a  sum  charged  upon  the  land,  a  general  devise, 
whether  before  or  since  the  Wills  Act,  will  not  operate  as  an 
appointment  of  the  sum  so  charged.  Clifford  v.  Cliffoi*d,  9  Ha. 
675. 

These  rules  are  not  applicable  to  personalty,  since,  though 
the  testator  might  not  at  the  time  of  the  bequest  have  possessed 
any  property  but  that  subject  to  the  power  which  could  have 
passed  under  the  bequest,  it  would  have  been  effectual  with 
regard  to  after-acquired  property. 

Therefore,  if  there  is  at  the  testator's  death  any  property 
upon  which  the  words  of  general  gift  can  take  effect,  the  power 
will  not  be  executed.  Jones  v.  Cui^,  1  Sw.  66 ;  Langham  v. 
Nenny,  3  Ves.  467 ;  Croft  v.  She,  4  Ves.  60 ;  Bradley  v.  Weatcott, 
13  Ves.  445 ;  Bucldand  v.  Barton,  2  H.  Bl.  136 ;  Janes  v.  Thicker, 
2  Mer.  533. 

It  is  also  said  that  even  if  there  be  at  the  testator's  death  no 
other  property  upon  which  the  general  words  can  operate,  the 
power  will  nevertheless  not  be  executed.  In  all  the  cases, 
however,  cited  in  support  of  this  proposition,  there  was  some 
property  besides  that  subject  to  the  power.  See  supra.  In 
Jones  v.  Tucker,  supra,  which  goes  nearest  to  the  point,  there 
were  apparently  arrears  of  rent  due  to  the  testatrix  at  the  time 
of  her  death  ;  and  see  Hurn/nhery  v.  Humpliei^t  W.  N.  1877, 
44;  36  L.  T.  N.  S.  90. 

On  the  other  hand,  a  power  vested  in  a  married  woman  has 
been  held  to  be  executed  by  a  general  gift  in  her  will  when 
there  was  nothing  else  at  her  death  upon  which  the  gift  could 
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operate  (see  post),  and  there  seems  to  be  no  apparent  reason    Ohap.  xiz. 
why  married  women  should  in  this  respect  differ  from  other 
persons. 

With  regard  to  realty,  it  is  clear  that  where  a  married  woman  Power  vested 
has  a  power  to  appoint  realty,  a  general  devise  of  her  real  and  wonum. 
personal  property  will  pass  the  estate  subject  to   the  power, 
there  being  nothing  else  upon  which  the  devise  can  operate. 
Ciirteis  v.  Kenrick,  3  M.  &  W.  461 ;  9  Sim.  443 ;  ChurchiU  v. 
Libbin,  9  Sim.  447  n. 

Where  the  property  subject  to  the  power  is  personalty,  the 
cases  go  to  this : 

1.  Where  a  married  woman  has  a  power  of  appointment,  and 
no  other  property  at  the  date  of  the  will,  but  at  her  death  there 
is  some  separate  estate  upon  which  the  will  can  operate,  a  general 
gift  will  not  execute  the  power.  Lovdl  v.  Knight,  2  Sim.  275, 
affirmed  on  appeal.  Lemp}nire  v.  Valpy,  5  Sim.  108 ;  EvaTis  v. 
Evam,  23  B.  1. 

2.  But  if  at  her  death  there  is  nothing  upon  which  the  will 
can  take  effect,  the  power  will  be  executed.  Shelford  v.  Acland, 
23  B.  10,  where,  however,  the  will  was  since  the  Wills  Act. 
A.'G.  V.  Wilkinson,  L.  R.  2  Eq.  816.  But  qu.  whether  this 
would  be  the  case  with  the  will  of  a  testator ;  see  supra. 

With  regard  to  personalty,  therefore,  as  also  to  realty,  where  in  wOla 
the  case  is  not  within  the  exception  above  mentioned,  in  wills  wiuTActl 
before  the  Wills  Act,  in  order  to  execute  a  general  power,  there  *°*^  ^'^  *'^ 
must  be  a  reference  either  to  the  power  or  to  the  property  specuJ 

,  .     ^  ^     ^ ,  powers,  there 

subject  to  the  power.  muat  be  a 

And  the  same  is  the  case  with  special  powers,  whether  before  [he^po^^*^^ 
or  since  the  Wills  Act.     Wildbo^'e  v.  Gregory,  12  Eq.  482 :  to  the  pro- 

perty  subject 

Hai'vey  v.  Harvey,  23  W.  R.  47S.  to  the  power. 

Where  the  power  is  referred  to,  and  only  a  portion  of  the 
fund  subject  to  the  power  is  specifically  given,  the  rest  will 
pass  under  a  general  gift  of  the  residue.  Re  Comber's  Trust, 
14  W.  R  172. 

1.  What  is  a  sufficient  reference  to  a  power.  ^**  *" » 

sufficient 

A  ratification  of  the  trusts  of  the  settlement  creating  a  power  rtference  to 
is  no  evidence  of  an  intention  to  execute  the  power.    Me  Bing-  *  ^^^^' 
loe's  Trust,  26  L.  T.  N.  S.  58. 
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Chftp.  XIX. 


General 
powers. 


Special 
powen. 


Pawer  created 
after  the  date 
ot  the  wilL 


"  Beneficial " 
power. 


Use  of  the 
words  "  my 
property." 


Effect  of  a 
charge  of 
debtti. 


A  recital  that  a  person  is  entitled  to  certain  funds,  over  which 
the  testator  has  a  power  of  appointment,  will  not  amount  to  an 
execution  of  the  power  in  favour  of  that  person.  Penrvefather 
V.  Pennsfather,  I.  R.  7  Eq.  30() ;  see  Leea  v.  Lees,  I.  R.  5  Eq. 
649 ;  see  In  re  Walsh's  Ttmsts,  1  L.  R.  Ir.  320. 

A  reference  to  a  power  as  contained  in  a  settlement  of  1819, 
when  the  power  was,  in  fact,  contained  in  a  resettlement  of 
1839,  has  been  held  a  sufficient  reference.  Re  Wilraot,  9  B. 
644. 

Probably  words  referring  to  property  over  which  the  testator 
has  any  "  disposing  power,"  would  be  sufficient  to  execute  a 
general  power  of  appointment.  See  Tluyimton  v.  Tluyrnton,  20 
Eq.  599 ;  Cooke  v.  Cunliffe,  17  Q.  B.  245. 

If  the  power  is  a  special  power,  where  there  are  words  large 
enough  to  include  everything  belonging  to  the  testator,  the 
additional  words,  "or  over  which  I  have  any  power  of  disposi- 
tion or  control,"  may  be  referred  to  a  special  power  if  all  the 
objects  of  the  power  are  included  in  the  gift,  though  the  interest 
given  may  be  larger  than  the  power  justifies,  or  though  persons 
not  objects  of  the  power  may  be  included  as  well.  Pidgely  v. 
Pidgely,  1  Coll.  255 ;  In  re  Teapes  TrustSy  16  Eq.  442 ;  P?*?ce 
V.  Price,  46  L.  T.  228 ;  In  re  Simnbwime  ;  Swinbuime  v.  Pitt, 
27  Ch.  D.  696 ;  see  Bruce  v.  Bruce,  11  Eq.  371 ;  Bxdted  v. 
Plummer,  6  Ch.  160. 

This,  however,  does  not  apply  to  a  power  created  after  the 
date  of  the  will,  though  the  will  may  be  subsequently  repub- 
lished.    Hope  V.  Hope,  5  Giff.  13. 

A  devise  of  property  over  which  the  testator  has  any 
•*  beneficial  *'  power  will  not  execute  a  special  power  if  the  devise 
is  in  excess  of  the  power.  Ames  v.  Cadogan,  12  Ch.  D.  868 ; 
see  Van  Brockdmf  v.  Malcolm,  W.  N.  1885, 148;  33  W.  R.  934. 

When  there  is  a  reference  to  the  power  either  in  direct  terms 
or  because  there  is  nothing  else  to  which  the  testator's  words  can 
apply,  the  fact  that  th^  property  is  described  as  "  my  property  *' 
will  not  exclude  the  property  subject  to  the  power  from  passing. 
Harvey  v.  Stracey,  1  Dr.  73,  115 ;  Bailey  v.  Lloyd,  5  Russ.  330. 

Nor  will  the  fact  that  the  bequest  is  made  subject  to  the 
testator's  debts,  though  the  power  may  be  a  special  power,  where 
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there  is  other  property  to  which  the  charge  of  debts  can  apply.    ^»P-  3^^' 
Bailey  v.  Lloyd,  5  Russ.  330 ;  Cowx  v.  Foster,  1  J.  &  H.  30 ; 
Ferrier  v.  Jay,  10  Eq.  550 ;  In  re  Teape's  TrvMs,  16  Eq.  44-2. 
Clogstoun  v.  Walcott,  13  Sim.  523,  is  no  longer  law. 

Whether  a  gift  of  property  "  over  which  I  have  any  disposing  Gift  of  pro- 
power"  without  more  will   include  property  over  which   the  which  ilbave 
testator  has  a  special  power  of  appointment  seems  doubtful.         ^Ir^^^^^ 

It  will  not  if  there  is  an  intention  not  to  execute  the  power. 
Cooke  V.  Cunliffe,  17  Q.  B.  245. 

In  Thoimton  v.  Thamton,  20  Eq.  599,  a  gift  of  "  all  my 
property  over  which  I  have  any  disposing  power*'  to  the 
testator's  wife  for  life  and  then  to  his  children,  and  in  default  of 
children  to  his  wife's  brothers  and  sisters,  was  held,  reddendo 
singula  singulis,  to  execute  two  powers  of  appointment — one 
in  favour  of  the  testator's  wife,  the  other  of  his  children. 

And  where  under  a  non-exclusive  power  exercised  prior  to  Gift  of  lega- 

,  .  «     ,  fl  -XT'  i-p      1  •      ^^*^  ^  objects 

the  passmg  of  the  statute,  IM  &  38  Vict.  c.  37,  the  testatrix  of  the  power 
gave  legacies  to  three  of  the  objects  of  the  power,  and  then  gave  ihe'fmid"^'''^ 
all  the  residue  of  her  property  of  whatever  kind,  and  over  which  »"b.eci  to  the 

^      ^       *>  '  ^  power. 

she  had  any  power  of  appointment,  to  the  other  objects  of  the 
power,  the  power  was  held  well  executed,  the  legacies  to  the 
objects  of  the  power  being  charged  on  the  residue.  Gainsford 
V.  Dunn,  17  Eq.  405. 

So,  too,  where  legacies  are  given  to  the  objects  of  a  power  and 
the  fund  is  then  appointed  to  a  person  not  an  object  of  the 
power,  subject  to  the  legacies,  the  gift  of  the  legacies  operates 
as  an  appointment  pro  tanto,  Disney  v.  Crosse,  L.  R.  2  Eq. 
592. 

2.  Or  again,  a  gift  of  the  property  subject  to  the  power  with-  B*-ference 
out  reference  to  the  power  is  sufficient  to  show  an  intention  to  subject  to 
execute  the  power. 

But  there  must  be  no  doubt  on  the  face  of  the  will  that  the  There  must 

•  r»      /»       J    •  u     ^  *  refer- 

testatior  is  referring  to  some  specific  fund  in  existence  at  the  enoe  to  a 

..  ^        1  .         .,  .,1  specific  fund. 

time  01  making  the  will. 

Therefore,  the  fact  that  property  of  the  same  kind  as  that 
subject  to  the  power  is  given  merely  in  geneml  terms — ^as,  for 
instance,  some  particular  kind  of  stock — will  not  execute  the 
power,  since  the  gift  would  be  satisfied  by  purchasing  the  stock 
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Chap»3UX.  in  question.  Webb  v.  Hannor,  1  J.  &  W.  352;  Mattingley'a 
Truata,  2  J.  &  H.  427;  see  In  re  Wait;  Workman  v.  Petgixive, 
33  W,  R  930. 

Nor  will  the  fact  that  legacies  are  given  equal  in  amount  to 
the  fund  subject  to  the  power.  Jones  v.  Tivcker,  2  Mer.  533; 
Laviea  v.  Thoma,  3  De  G.  &  S.  347;  Forbee  v.  Ball,  3  Mer.  437, 
is  explained  in  Daviea  v.  Thoima. 

Nor  that  legacies  are  given  largely  in  excess  of  the  testator's 
estate,  unless  the  property  subject  to  the  power  is  included  in 
it.     Loive  V.  Pennington,  10  L.  J.  Ch.  83. 

The  bequest  of  certain  specific  articles  subject  to  the  power  will 
not  be  sufiicient  to  make  the  rest  of  the  property  subject  to  the 
power  pass  by  general  words.   Hughes  v.  Turner,  3  M.  &  K.  66G. 

On  the  other  hand  where  the  testator  uses  words  showing 
that  he  is  disposing  of  a  specific  fund,  the  power  will  be  executed. 
Lowndes  v.  Lowndes,  1  Y.  &  J.  445;  Sayer  v.  Sayer,  7  Ha.  381 ; 
3  Mac.  &  G.  607 ;  Rooke  v.  Rooke,  2  Dr.  &  S.  38 ;  DavicCs 
Trusts,  Johns.  495;  Grattvicke's  Ti^usts,  L.  R  1  Eq.  176; 
Fletcher  v.  Fischer,  7  L.  R  Jr.  40. 

And  this  is  the  case  though  some  of  the  persons  in  whose 
favour  the  power  is  exercised  are  incapable  of  taking.  Grat- 
wkke's  Trusts,  supra;  Bruce  v.  Bruce,  11  Eq.  371. 

Where  a  specific  fund  is  referred  to,  the  fact  that  the  fund 
subject  to  the  power  is  misdescribed^  or  that  the  donee  purports 
to  appoint  under  a  different  power,  makes  no  difference. 
Mackirdey  v.  Sison,  8  Sim.  561 ;  Bruce  v.  B^incce,  11  Eq.  371. 

In  the  same  way,  where  a  portion  of  the  property  subject  to 
the  power  is  excepted  out  of  a  general  gift,  the  rest  of  the 
property  subject  to  the  power  passes.  Walter  v.  Mackie,  4 
Russ.  76 ;  Reid  v.  Reid,  25  B.  469. 

Where  the  power  was  a  special  power  and  the  testator  gave 
legacies  out  of  the  funds  subject  to  the  power,  and  then  gave 
the  residue  of  his  property  "  after  payment  of  the  legacies  "  to 
the  objects  of  the  power,  the  residue  was  held  to  include  the 
property  subject  to  the  power.     Elliott  v.  Elliott,  15  Sim.  321. 

But  a  mere  gift  of  the  "residue  of  my  personal  estate  and 
effects"  to  an  object  of  the  power  would  not  have  this  effect. 
Butler  V.  Gray,  5  Ch.  26. 

An  express  disposition  of  property  settled  subject  to  a  power 
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of  revocation  and  new  appointment  may  have  the  effect  of   Chap.  XIX. 
exercising  the  power  of  revocation.     Quin  v.  Armstrong,  I.  R 

11  Eq.  161. 

Section  27  of  the  Wills  Act  enacts  that  a  general  devise  of  Effect  of  fhe 
the  real  estate  of  the  testator,  or  of  the  real  estate  of  the  testator  the^iib  Act 
in  any  place  or  in  the  occupation  of  any  person  mentioned  in  ^^  general 

.  .  ;  .  powers. 

his  will  or  otherwise  described  in  a  general  manner,  shall  be 
construed  to  include  any  real  estate  or  any  real  estate  to  which 
such  description  shall  extend  (as  the  case  maybe)  which  he  may 
have  power  to  appoint,  in  any  manner  he  may  think  proper, 
unless  a  contrary  intention  shall  appear  by  the  will. 

A  general   devise  or  bequest  will    not,  under  this  section,  Power  of 
execute  a  power  of  revocation  and  new  appointment.     Ponifret 
v.  Perring,  18  B.  618;  5  D.  M.  &  G.  775;  Palmer  v.  Newell, 
20  B.  32. 

A  general  devise  of  lands  only  will  not  exercise  a  power  of 
appointment  over  the  proceeds  of  sale  of  lands.  Adams  v. 
Austen,  3  Russ.  461. 

A  power  to  appoint  by  will  only  is  a  general  power  within  Testsmentary 
the  section.     Re  PowdUs  Trust,  18   W.  R.    228 ;   39  L    J.  ^'^^'' 
Ch.  188. 

Special  powers  are  not  within  the  section      Cloves  v.  Awdry,  Special 

12  B.  604;  Russell  v.  Russell,  12  Ir.  Ch.  377;  Re  CajMn's^^"^ 
Will,  2  Dr.  &  Sm.  527 ;  Humphery  v.  Humphery,  36  L.  T. 

N.  S.  90 ;  see,  too,  FreTne  v.  Clement,  18  Ch.  D.  499. 

The  fact  that  the  power  is  contained  in  a  settlement  made 
by  the  testator  before  the  date  of  his  will  raises  no  presumption 
that  the  will  was  not  intended  to  execute  the  powei;.  In  re 
Clark's  Estate;  Maddick  v.  Marks,  14  Ch.  D.  422. 

A  contrary  intention  is  not  indicated  by  an  express  confirma-  Contrary 
tion  of  the  trusts  of  the  instrument  creating  the  power,  where 
there  is  anything  to  which  such  confirmation  can  apply;  as, 
for  instance,  other  settled  property  or  prior  trusts  of  the  property 
over  which  the  testator  has  the  power,  though  the  property 
may  be  disposed  of  in  default  of  appointment.  Lake  v.  Currie, 
2  D.  M.  &  G.  536 ;  HutcUn  v.  Osborne,  4  K  &  J.  252 ;  3  De 
G.  &  J.  142. 

Nor  by  the  fact  that  a  life  interest  is  given  to  a  person  when, 
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Chap.  XIX    jf  ^hat  person  survives  the  testator,  the  power  will  be  gone. 
Thoma8  v.  Jones,  2  J.  &  H.  475;  1  D.  J.  &  S.  63. 

But  it  has  been  held  that  a  gift  of  property  "  not  otherwise 
disposed  of"  does  not  execute  a  power  where  the  property 
subject  to  the  power  is  disposed  of  in  default  of  appointment. 
Mo88  v.  Harier,  3  Sm.  &  G.  458,  aed  qu.;  see  Bush  v.  Cowan, 
9  Jur.  N.  S.  429 ;  II  W.  R  395. 
Effect  of  a  By  the  same  27th  section  it  is  further  enacted  that  in  like 

general  be- 

quest  upon      manner  a  bequest  of  the  pei*sonal  estate  of  the  testator,  or  any 
powera.  bequest  of  personal  property  described  in  a  genera)  manner, 

shall  be  construed  to  include  any  personal  estate  or  any 
personal  estate  to  which  such  description  shall  extend  (as 
the  case  may  be)  which  he  may  have  power  to  appoint,  in  any 
manner  he  may  think  proper,  and  shall  operate  as  an  execution 
of  such  power,  unless  a  contrary  intention  shall  appear  by  the  will. 
Realesute  Under  this  section  a  residuary  bequest  has  been   held  to 

execute  a  power  over  real  estate  where  the  real  estate  had  been 
sold  under  powers  of  sale  and  reinvestment  in  land,  and  the 
proceeds  of  sale  transferred  to  the  testatrix,  who  was  the  only 
person  entitled  to  require  the  fund  to  be  reinvested  in  land. 
Chandler  v.  Pocock  15  Ch.  D.  491 ;  16  Ch.  D.  648.  See  In  re 
Kingston's  Estate,  5  L.  R.  Jr.  169. 

And  where  a  testator  appointed  under  a  general  power  certain 
settled  estates  and  made  a  general  bequest  of  personal  estate, 
over  which  he  had  any  power  of  appointment,  it  was  held  that 
the  proceeds  of  portions  of  the  settled  estate  sold  with  his 
consent  before  the  date  of  tlie  will  passed  under  the  general 
bequest  of  personal  estate.  Gale  v.  Gale,  21  B.  349 ;  BlaJce  v. 
Blake,  15Ch.  D.  481. 

But  if  the  fund  is  liable  to  be  reinvested  in  land  at  the 
instance  of  a  third  person,  it  must  be  taken  to  be  land  and  will 
not  pass  under  a  residuary  bequest.  Iii  re  Greaves'  Settlement 
Trusts,  23  Ch.  D.  313. 

The  section  applies  as  well  to  a  general  residuary  bequest  as 
to  a  gift  of  a  general  pecuniary  legacy.  Spoon^r's  Trust,  2  Sim. 
N.  S.  129 ;  Clifford  v.  Clifford,  9  Ha.  675 ;  ^.-G.  v.  Bracken- 
hiry,  1  H.  &  C.  782 ;  Hawthorn  v.  Sheddon,  3  Sm.  &  G.  293; 
Shelf ard  v.  Acland,  23  B.  10;  ite  Wilkinson,  4  Ch.  587. 
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A  direction  to  executors  to  pay  the  testator's  debts  out  of   Chap.  XIX. 
his   personal  estate   operates   as   an   execution   of    a  general  Effect  upon  a 
power  in  favour  of  the  executor.     Wilday  v.  Bamett^  6  Eq.  ^f  a^J^^on' 
193.  *o  P*y  d®bta. 

A  simple  direction  to  pay  debts  without  the  appointment  of 
an  executor  would  have  the  same  effect  Laiiig  v.  Cowan,  24 
B.  112. 

But  the  mere  appointment  of  an  executor  would  probably 
not  be  enough.  Pet*  Wickens,  V.-C,  In  re  Davies'  Trusts,  VS 
Eq.  166. 

By  the  combined  eflfect  of  sections  24  &  27,  a  general  power  Power  exer- 
may  be  exercised  by  a  general  gift  in  a  will  made  prior  to  the  ^|^q  previous 
instrument  creating  the  power,  and  it  is  now  settled  that  a  ^  instniment 

^  *  ^     creating 

general  devise  or  bequest  executes  a  general  power  contained  in  power. 
a  settlement  subsequently  made  by  the  testator,  though  the  will 
thereby  makes  the  whole  settlement  nugatory.  Boyes  v.  Cook, 
14  Ch.  D.  53,  overruling  In  re  Ruding's  Settlement,  14  Eq. 
266;  see,  too,  In  re  IJeimando;  Hernando  v.  Sawtell,  27 
Ch.  D.  284. 

A  subsequent  power  created  by  the  testator  will  of  course, 
d  fmiiori,  be  executed  where  the  previous  will  expressly  gives 
all  property  over  which  the  testator  has  any  power.  Patch  v. 
Shore,  2  Dr.  &  Sm.  589. 

Or  where  the  will  expressly  refers  to  the  property,  which  is 
afterwards  settled  by  the  testator,  who  reserves  to  himself  a 
power.  Stillnian  v.  Weedon,  16  Sm.  26 ;  Meredyth  v. 
Meredyth,  I.  R.  5  Eq.  565  ;  Cofield  v.  Pollard,  3  Jur.  N.  S. 
1203. 

The  same  is  the  case  where  the  power,  though  existing  at  Contingent 
the  date  of  the  will,  is  then  only  contingent,  being  given  to  the  P"^**^' 
survivor  of  two  persons  of  whom  the  testator  is  one.     Tfumias 
v.  Jones,  2  J.  &  H.  475;  1  D.  J.  &  S.  63.     See  p.  68,  ante. 

Where  the  settlor  and  testator  were  the  same  person  and  the 
power  was  to  be  executed  by  a  last  will,  and  the  testator  made 
a  will  before  and  another  after  the  creation  of  the  power,  the 
latter  purporting  to  be  his  last  will  it  was  held  that  the  first 
will  was  not  meant  to  be  an  execution  of  the  power.  Pettinger 
V.  Aviblcr,  L.  R.  1  Eq.  510. 
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Chap.  XIX.  Where  the  facts  were  first  settlement,  with  power  to  appoint 
by  deed  or  will,  will  referring  to  this  power,  second  settlement 
under  the  power  in  the  first,  and  creating  a  power  to  appoint  by 
will,  the  will  was  held  not  to  execute  the  power  in  the  second 
settlement  TJiompson  v.  Simpson,  50  L.  J.  Ch.  461. 
Power  It  does  not  appear  to  have  been  decided  that  a  mere  general 

^hktlper^ii.  gift  will  execute  a  power  subsequently  given  to  the  testator 
by  third  persons,  though  it  would  seem  to  follow  upon 
principle. 

But  a  general  gift  will  not  execute  a  power  given  to  the 

testator  by  the  will  of  a  person  who  survives  him.     Janes  v. 

SouthaU,  32  B.  31. 

Whether  an        An  appointment  to  executors  of  a  fund,  over   which  the 

tS!w"h™  fund  testator  has  a  general  power,  takes  the  fund  away  from  the 

from  the         donees  in  default  of  appointment,  though  some  of  the  trusts 

Qoneee  in 

default  of  declared  by  the  testator  may  fail  or  trusts  only  exhausting  part 
in  aU  events,  of  the  fund  are  declared.  CJianiberlain  v.  Hutchinson,  22  B. 
444;  Keowns  Estate,!,  R  1  Eq.  372;  Brickenden  v.  WHHams, 
7  Eq.  310 ;  Wilkinson  v.  Schneider,  9  Eq.  423 ;  Scriven  v. 
Sandom,  2  J.  &  H.  743 ;  In  re  Pinides  Settlement,  12  Ch.  D. 
6fi7;  In  re  IckeringiU's  Estate;  Hindey  v.  IckeringUl,  17  Ch. 
D.  151 ;  Blight  v.  HaHnoll,  23  Ch.  D.  218 ;  see  Re  HoHon; 
HoHon  V.  Perks,  51  L.  T.  420. 

A  mere  direction  to  pay  debts  will  only  operate  as  an  execu- 
tion of  the  power  pro  tanto,  and  will  not  make  the  property 
subject  to  the  power  part  of  the  testator's  general  estate.  Laing 
V.  Cowan,  24  B.  112. 

The  testator  may  show  that  he  did  not  intend  to  make  the 
fund  part  of  his  general  estate.  Thus,  where  the  testatrix  was 
a  married  woman  separated  from  her  husband,  an  appointment 
to  trustees  was  held  not  to  make  the  fund  part  of  her  estate,  as 
it  would  in  that  case  have  vested  absolutely  in  her  husband, 
since  being  married  she  could  only  dispose  of  it  under  the 
power,  and  therefore  all  subsequent  dispositions  of  it  as  her 
absolute  property  would  have  been  void.  Hoare  v.  Osborne, 
12  W.  R.  661 ;  33  L.  J.  Gh.  586;  10  Jur.  N.  S.  694;  the  case 
is,  however,  of  no  authority  ;  see  48  L.  J.  Ch.  743,  and  3  L.  li. 
Ir.  240. 
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And  in  Eaaum  v.  Appleford,  5  M.  &  Cr.  56,  the  decision    Chap.  XIX 
proceeded    on    the   ground    that   the   testatrix   distinguished 
between  her  own  property  and  that  subject  to  the  power,  and 
at  the  same  time  intended  to  leave  nothing  undisposed  of. 

Feasibly  where  the  testator  expressly  gives  the  settled 
property  for  life  only,  a  general  residuary  gift  to  the  executors 
will  not  have  the  effect  of  taking  the  fund  away  from  the 
persons  entitled  in  default  of  appointment,  so  far  as  the  trusts 
declared  of  the  residue  fail.  Bristow  v.  Skin^ow,  10  Eq.  1 ;  see 
In  re  De  Lusis  Trusts,  3  L.  R.  Jr.  232,  238. 

A  gift  of  residue  directly  to  a  donee,  and  not  through  the 
medium  of  a  trust  which,  under  the  27th  section,  operates  as 
an  appointment,  will  not  take  the  fund  subject  to  the  power 
from  the  donee  in  default  of  appointment  where  the  residuary 
gift  lapses.  Re  Davies*  Trusts,  13  Eq.  163;  In  re  De  Lusi's 
T)*vMs,  3  L.  R.  Ir.  232 ;  see,  too,  Biddulph  v.  Williams,  1  Ch. 
D.  203 ;  In  re  Ickeringill ;  Hinsley  v.  IckeHngill,  29  W.  K. 
500;  17Ch.  D.  151. 

The  rule  applicable  to  personalty  applies  also  to  real  estate,  Real  eiute 

,  .  ,  "^    .  subject  to  a 

subject  to  a  power,  so  that  an  appomtment  to  trustees  upon  power, 
trust  for  a  person,  who  predeceases  the  testator,  takes  the  estate 
from  the  persons  entitled  in  default  of  appointment.     In  re 
Van  Hagen  ;  Sperling  v.  Rochfort,  16  Ch.  D.  18  ;  WUlaughby 
Osboime  V.  Holyoake,  22  Ch.  D.  238. 

Where  a  general  power  of  appointment  over  a  fund  is  executed  Adminutra- 
by  will,  the  executors  of  the  will  are  the  proper  persons  to  appointed 
administer  and  give  a  discharge  for  the  fund.     In  re  Philbinck's  ^^^ 
Trmts,  13  W.  R  570  ;  34  L.  J.  Ch.  368 ;  Hayes  v.  OaUey,  14  Eq. 
1;  Inre  Hoshin's  T)^usis,  5  Ch.  D.  229  ;  6  ih.  281. 

It  is  however  doubtful  whether  this  rule  applies  in  the  case  of 
a  will  of  a  married  woman  uiider  a  power,  in  cases  not  within 
the  Married  Woman's  Property  Act,  1882.  See  Davidson 
Precedents,  vol.  iv.,  p.  585. 

In  the  case  of  a  special  power  over  a  fund  vested  in  trustees 
the  testator  cannot,  without  special  authority,  appoint  new 
trustees  of  the  fund  by  his  will.  The  fund  should,  therefore,  be 
administered  by  the  original  trustees.  Busk  v.  Aldam,  19 
Eq.  16 ;  but  see  Scotv^y  v.  Lonier,  29  Ch.  D.  535. 
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Chap.  XIX       ^  charge  upon  particular  lands  in  favour  of  certain  persons 


An  appoint-  expressed  by  the  testator  to  be  made  by  virtue  of  a  particular 
toke  effect  by  power  and  of  all  other  powers  enabling  him,  will  operate  by 
way  of  deTise.  ^^^y  ^f  devise  upon  such  interest  as  the  testator  has  if  the 

power  is  no  longer  subsisting  at  his  death.    Sing  v.  Leslie,  2  H. 

&  M.  68. 
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CHAPTER  XX. 

RESIDUARY   BEQUESTS. 

I.  What  is  a  Residuary  Gift. 

Such  words  as  goods,  chattels,  or  effects  will,  as  a  rule,  pass    Chap, 
the   residuary  personalty ;   no  particular   words  are,  however,  No  particular 
necessary  for  that  purpose.     Bland  v.  Lawb,  2  J.  &  W.  309  ;  "^^^\  nece^- 

,      ,  ^^ry  to  pass 

Heai^ne  v.   Wigginton,  6  Mad..  120 ;  Fleynivg  v.  Burrows,  1  the  residue. 
Russ.  270 ;  Leighton  v.  Baillie,  3  M.  &  K.  267 ;  In  re  Bassetfs 
Estate ;  Perkhis  v.  Fladgate,  14  Eq.  54 ;  see  In  bonis  Aston, 
6  P.  D.  203. 

The  question  frequently  arises  whether  words  in  themselves  Doctrine  of 
large  enough  to  pass  the  residue,  but  coupled  with  an  enumera-  ^^^ 
tion  of  particular  things,  will  be  cut  down  to  pass  only  things 
ejusdeni  geneins  with  those  enumerated. 

With  regard  to  the  meaning  of  et  ccdera  following  an  enumera-  Enumeration 
tion  of  specific  things,  no  precise  rule  can  be  laid  down.     The  foi^wed  by" 
tendency  of  the  most  recent  cases  is  to  give  the   word   the  ^  <'«<«^ 
widest  possible  meaning,  so  that  it  would  pass  even  real  estate. 
Chapman  v.  Chapman,  4  Ch.  D.  800 ;  Midlally  v.  Walsit,  3 
L.  R.  Jr.  244. 

On  the  other  hand,  in  some  of  the  earlier  cases  et  ccetera 
following  an  enumeration  of  particulars  has  been  confined  to 
things  ejusdem  gen'eris.  Marquis  of  Hertford  v.  Lowther,  7  B. 
1 ;  NewmoM  v.  Xeivman,  20  B.  220 ;  Bamaby  v.  Tassell,  11 
Eq.  363. 

Where  there  are  comprehensive  words  followed  by  an  enumera-  I^rge  words 

followed  by  an 

tion  of  particulars,  an  et  ccetera  will  not  restrict  the  meaning  of  enumeration 
the  large  words.     Kendall  v.  Kendall,  4  Russ.  360 ;  Gover  v.  ^^  P*^^^^"'' 
Davis,  29  B.  222. 
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Olwp. 


ExriMatory 
woroB. 


Property  in 

certain 

■ecaritiee. 


Express  in- 
clusion of 
things  which 
would  have 
passed  with- 
out mention. 


Enumeration 
of  particulars 


Large  words,  such  as  goods,  chattels  or  effects,  when  they  are 
followed  by  an  enumeration  of  particulars,  will  not  be  limited  to 
things  ejuadem  generis.  Fisher  v.  Hepburn,  14  B.  627 ;  Pat- 
terson  v.  Hud,d(ii%  17  B.  210  ;  Ellis  v.  8elhy,^  Sim.  352  ;  1  M. 
&  Or.  286  ;  Swinfen  v.  Swinfen,  29  B.  207 ;  Avison  v.  Simpson, 
Jo.  43. 

The  same  is  the  ca«e  though  the  particulars  are  introduced  by 
words  intended  to  be  explanatory  of  the  former  words,  for 
instance,  "  namely,"  "  consisting  in,"  "together  with,"  "  such  as," 
"  both  in,"  or  similar  words.  Bridges  v.  Bridges,  8  Vin.  Abr. 
Devise,  295,  pi.  13  ;  Oover  v.  Davis,  29  B.  222 ;  In  bonis 
Ooodyar,  1  Sw.  &  Tr.  127 ;  4  Jur.  N.  S.  1243 ;  Makoney  v. 
Donovan,  14  Ir.  Ch.  262,  388  ;  Drake  v.  Martin,  23  B.  89 ; 
Dean.  v.  Gibson,  3  Eq.  713  ;  Maberleys  Trusts,  19  W.  R  522  ; 
King  v.  Oeorge,  4  Ch.  D.  435  ;  5  ib,  627 ;  In  re  Fleetwood  ; 
Sidgreaves  y.  Brewer,  15  Ch.  D.  594;  Mullally  v.  Walsh,  3 
L.  R.  Ir.  244;  see  KendalVs  Trust,  14  B.  608;  Tighe  v. 
Fethe7*8tonhaugh,  13  L.  R.  Ir.  401.  Timewell  v.  Perkins,  2  Atk. 
103,  is  not  to  be  followed. 

And  the  words  "  whether  in  money  or  in  the  public  funds  or 
other  securities  of  any  sort  or  kind  whatsoever,"  have  an 
enlarging  rather  than  a  restrictive  force,  so  far  as  personal  pro- 
perty is  concerned.  Cambridge  v.  Rous,  8  Ves.  14  ;  see  Reeves 
V.  Baker,  18  B,  372. 

On  the  other  hand,  a  gift  of  all  the  testator's  property  in 
certain  securities  is  a  gift  of  those  securities  only.  Enahin  v. 
Wylie,  1  D.  F.  &  J.  410  ;  10  H.  L.  1. 

But  such  a  gift  may  be  enlarged  to  a  residuary  gift,  if  the 
testator  goes  on  to  state,  that  it  is  his  intention  to  dispose 
of  all  his  property  among  the  legatees  in  question.  Pati^ick  v. 
Yeatherd,  12  W.  R.  304. 

It  seems  that  the  express  inclusion  in  the  large  words  of  some 
particular  property,  which  would  have  passed  without  being 
expressly  included,  affords  an  argument  for  excluding  from  the 
gift  things  ejusdem  generis  with  that  included.  Steignes  v. 
Steignes,  Mos.  296. 

General  words  following  an  enumeration  of  particulars  will 
primd  fade  have  their  full  force  whether  introduced  by  the  word 


THINGS    EJUSDEM   GENERIS.  177 

"  other "  or  not,  if  a  restricted  construction  would  cause  an  in-    ^*P-  ^^• 
testacy.  Arnold  v.  Arnold^  2  M.  &  K.  365  ;  Sminfen  v.  Swinfen,  preceding 
29  B.   207;    Campbell  v.  Prescott,   15  Ves.  503;    Michell  v.  ^^^'^'^ 
MicheU,  5  Mad.  69  ;  Martin  v.  Glover,  1  Coll.  2(59 ;  Parker  v.  f««*"<^*  ^^^ 

latter. 

Marchant,  1  Y.  &  C.  C.  290 ;  Ifugee  v.  Chapman,  29  B.  290 ; 
Hodgson  v.  Jex,  2  Ch.  D.  122 ;  see,  too.  Re  Lloyd's  Estate,  2 
Jur.  N.  S.  539 ;  Everall  v.  Browne,  1  Sm.  &  G.  368. 

The  fact  that  specific  and  general  legacies  are  given  in  later 
parts  of  the  will  is  not  sufficient  to  restrict  the  general  words. 
In  bonis  Shepkeard,  48  L.  J.  P.  62. 

It  is  immaterial  that  certain  things  which  would  have  passed 
under  the  previous  words,  if  read  in  their  large  sense,  are  sub- 
sequently given  to  the  same  legatee.    Bennett  v.  Baiclvelor,  1 
Ves.  jun.  63 ;  3  B.  C.  C.  27 ;   Fleming  v.  Burroios,  1   Russ. 
276. 

It  makes  no  diflference,  that  the  gift  is  not  strictly  residuary, 
so  that  there  might  possibly  be  property  which  it  would  be 
ineffectual  to  pass,     Hodgson  v.  Jex,  2  Ch.  D.  122. 

The  word  article,  however,  has  not  the  same  large  sense  as 
goods  or  effects.     Collier  v.  Squire,  3  Russ.  467. 

But  if  it  is  clear  that  the  gift  was  not  meant  to  be  residuary,  Large  words 
and  the  large  words,  if  not  confined  to  things  ejusdem  generis,  things  ejusdem 
would  carry  the  residue,  they  must  be  so  confined.  generu, 

1.  This  is  the   case,  if  there  is  an    express   residuary   gift,  if  there  is 
Woolcunib  v.  Woolcomb,  3  P.  W.  112;  Stuart  v.  Marquis  <?/^  residuary  gift, 
Bute,  1  Dow.  84;  Lamphier  v.  Despard,  2  Dr.  &  War.  59; 
Midlins  V.  Smith,  1  Dr.  &  Sm.  204 ;  Campbell  v.  M'Grain, 

I.  R  9  Eq.  397 ;  Waite  v.  Morland,  13  W.  R.  963  ;  Smith  v. 
Davis,  14  W.  R  942. 

2.  So  when  the  residue  has  been  given  and  the  will  is  then  <*'  ^*  "  clear 

that  the  gift 

revoked  so  far  as  relates  to  the  bequest  to  the  residuary  legatee  in  question 
of  the  testatrix's  plate,  linen,  household  goods,  and  other  effects,  meant* to  be 
these  words  would   be  confined   to    things   ejusdem,   gene'i^.  residuary. 
Hotham  v.  Sutton,  15  Ves.  319. 

If,  however,  the  revocation  is  of  the  same  enumerated  things 
and  "  other  effects  (except  money),"  the  testatrix  shows  that  she 
considered  things  not  ejusdem  geneHs  would  be  included,  and 
the  large  words  will  have  their  full  force.     Hotham  v.  Sutton, 

N 
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Chap.  XX.  15  Ves.  326 ;  Iviaon  v.  Gaasiot,  3  D.  M.  &  Q.  958 ;  see  SUignes 
V,  Steignea,  Mos.  296.  Fleming  v.  Brook,  1  Sch.  &  Lef.  318,  is 
inconsistent  with  Hotham  v.  Sutton, 

So,  too,  if  something  stated  to  be  a  portion  of  certain  specific 
property,  together  with  the  testator's  household  furniture  and 
eflFects  of  what  nature  or  kind  soever,  is  given  to  a  legatee,  and 
the  testator  then  makes  other  gifts,  the  earlier  gifts  being  clearly 
not  residuary  will  only  pass  things  ejasdem  generis  with  those 
enumerated.     Rawlings  v.  Jennings,  13  Ves.  39. 

And  it  would  seem  that  where  there  is  a  gift  of  certain 
articles  and  all  other  goods  of  whatever  kind  to  a  legatee  at  the 
commencement  of  a  will,  followed  by  dispositions  of  other  por- 
tions of  the  testator *8  property,  and  the  remainder  of  the  latter 
property  is  given  to  the  same  legatee,  it  is  clear  that  the  first 
gift  was  not  meant  to  be  residuary.  Wrench  v.  Jutting,  3  B. 
521. 

So,  too,  a  gift  of  the  remainder  of  the  testator's  money  and 
eflFects  to  be  expended  in  purchasing  a  suitable  present  for  his 
godson  must  be  read  as  limited  to  things  ejusdem  generis  with 
money.  Borton  v.  Dunbar,  1  Giflf.  221 ;  2  D.  F.  &  J.  338 ;  30 
L.J.  Ch.8. 

3.  Or,  again,  the  tesUtor  may  show  by  subsequent  reference 

or  explanation  that  he  meant  only  things  ejusdem  gerieins  to 

pass.    Sutton  v.  Shai^p,  1  Russ.  149  ;  see  A.-G.  v.  Wiltskire,  16 

Sim.  38. 

Bequest  of  In  the  case  of  a  bequest  of  thinors  in  a  house  where  the  house 

things  in »        .       ,  .  , 

house.  IS  also  given  to  the  legatee,  general  words  following  an  enume- 

ration of  particulars  will  more  readily  be  limited  so  as  to  pass 
only  things  ejusdem  generis. 

The  mention  of  one  particular  class  of  things,  coupled  with 
general  words,  will  not  cut  down  the  general  words. 

Thus  under  a  bequest  of  furniture  and  other  movable  goods 
in  a  house,  money  will  pass.  Swinfen  v.  Swinfen,  29  B.  207 ; 
Mahony  v.  Donovan,  14  Ir.  Ch.  262,  388 ;  Cole  v.  Fitzgerald, 
3  Russ  301. 

On  the  other  hand,  if  there  is  a  long  enumeration  of  parti- 
culars, such  as  furniture,  plate,  linen,  and  the  like,  followed  by 
general  words,  the  general  words  will  be  confined  to  things 
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ejuadem  generis;   so  that,  for  instance,  money  in  the  house    Chap. XX. 
would  not  pass.     Traffm^d  v.  Berrige,  1  Eq.  Ab.  201,  pi.  4; 
Boon  V.  Coniforth,  2  Ves.  sen.  278 ;  Campbell  v.  M*Grain,  I.  R 
9  Eq.  397 ;   Watson  v.  Ainindel,  I.  R.  10  Eq.  299 ;  see  Button 
y.  Hockenhull,  22  W.  R  701. 

The  argument  in  favour  of  a  restricted  construction  of  the 
general  words  is  strengthened,  if  there  is  anything  to  show  that 
the  testator  intended  the  chattels  in  question  to  be  enjoyed 
with  the  house.  Gibbs  v.  Lawrence,  7  Jur.  N.  S.  137;  30  L.  J. 
Ch.  171 ;  Bradish  v.  EllaTnes,  13  W.  R  128 ;  10  Jur.  N.  S. 
1170,1231. 

The  same  is  the  case,  if  the  things  given  are  annexed  to  the 
house  as  heirlooms,  a  term  implying  durability.  Hare  v.  Pryce, 
12  W.  R  1072  ;  Fitzgerald  v.  Field,  1  Russ.  427. 

And  in  a  similar  gift  the  fact  that  a  pecuniary  legacy  is  given 
to  the  same  legatee  will  prevent  money  in  the  house  from 
passing  as  goods  and  chattels.  Roberts  v.  Kiijffin,  2  Atk.  113; 
Anon.  Prec.  Ch.  8.     See,  too,  ante,  p.  145. 

XL  What  Passes  under  a  Residuary  Gibt. 

Gifts  of  residue  may  be  either  gifts  of  the  residue  of  a  parti-  Rendne 
cular  fund  or  they  may  be  general  residuary  gifts.     Gifts  of  the 
residue  of  a  particular  fund  may  be  either  gifts  of  the  residue  of 
a  fund  over  which  the  testator  has  a  power  of  appointment,  or  of 
a  fund  created  by  the  testator  for  the  purposes  of  his  will 

1.  As  to  the  residue  of  an  appointed  fund  : 

A  gift  of  the  residue  of  a  fund  over  which  the  testator  has  a  I^«Mdiieof 

o  ^  ^  ^  appointed 

power  of  appointment,  if  not  specific  (see  ante,  pp.  105 — 107),  fund, 
passes  shares   in   the  fund  the  gift  of  which  lapses  or  fails. 
Falkn£r  v.  Butler,  Amb.  514 ;  Oke  v.  Heath,  1  Ves.  sen.  134. 

This  is  the  case,  though  the  share  in  question  may  be  directed 
to  fall  into  the  residue  in  certain  events,  which  do  not  happen. 
In  re  Meredith's  Trusts,  3  Ch.  D.  757. 

It  appears  to  be  immaterial  that  the  residue  is  given  only  Rerfdue 
after  deducting  or  after  payment  of  the  sums  already  appointed,  ment''*  ^l' 
FaUcnei^  v.  Bidler,  Amb.  514  ;  Carter  v.  TaggaH,  16  Sim.  423;  le«»«i~- 
In  re  Harries'  Trust,  Joh.  199. 

N  2 
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Chap.  XZ. 

«  • 

Specific 
residue. 


R'sidne  of 
specific  part 
of  testator'B 
own  property. 


Residue  of 
fund  of 
personalty. 


General 
residue  and 
lesidue  of  a 
particular 
fund. 


General  re- 
siduary gift. 


If  it  can  be  shown,  that  by  the  word  residue  the  testator 
means  no  more  tlian  tlie  precise  sum  which  remains  after  the 
other  gifts  are  provided  for,  the  gift  of  the  residue  is  in  effect 
the  gift  of  a  specific  sum,  and  will  not  carry  lapsed  shares.  In 
re  Jeaffreson's  Tnists,  2  Eq.  276. 

The  case  of  EasuTn  v.  Appleford,  10  Sim.  274;  5  M.  &  Or, 
56,  if  it  can  be  supported  at  all,  must  be  supported  on  these 
grounds.     See,  too,  Lakin  v.  Lakin,  13  W.  R  704. 

2.  As  to  the  residue  of  a  particular  portion  of  the  testator  s 
own  property : 

Where  a  testator  disposes  of  part  of  his  lands  in  a  particular 
parish  to  A.  and  devises  the  residue  of  those  lands  to  B.,  the 
devise  to  B.  is  specific,  and  will  not  carry  a  lapsed  share.  In 
re  Brmvn's  Trusts,  1  K.  &  J.  522 ;  Springett  v.  Jennings,  6 
Ch.  533. 

In  the  case  of  personalty,  where  the  testator  cannot  be  sup- 
posed to  have  in  his  mind  the  distinct  portions  of  which  the 
property  is  composed,  different  rules  apply.  Thus,  if  he  disposes 
of  a  particular  portion  of  his  personalty,  and  then  gives  the 
residue  of  that  portion,  whether  it  is  described  as  residue  not 
otherwise  disposed  of  or  after  payment  of  the  sums  previously 
given,  the  particular  residue  passes  shares  in  the  property  which 
lapse  or  are  invalidly  given.  De  Traff(yrd  v.  Tempest,  21  B. 
564 ;  Aston  v.  Wood,  43  L  J.  Ch.  715  ;  Champney  y.  Davy,  11 
Ch.  D.  949  ;  see  Fee  v.  M' Manns,  15  L,  R.  Ir.  31. 

A  gift  of  particular  residue  "not  specifically  bequeathed"  will 
not  carry  lapsed  portions  of  the  property,  if  there  is  a  general 
residuary  bequest,  though  the  latter  may  be  given  with  precisely 
the  same  words.     Patching  v.  Baimett,  28  W.  R.  886,  890. 

Upon  the  question  whether  a  gift  of  a  residue  is  a  gift  of  the 
general  residue  or  only  of  the  residue  of  a  particular  fund,  see 
Ommaney  v.  Butcher,  T.  &  R.  260;  Legge  v.  Asgill,  ib,  265  n.; 
Wrench  v.  Jutting,  3  B.  521  ;  Boys  v.  Mm^gan,  9  Sim.  289 ; 
3  M.  &  Cr.  661 ;  Markham  v.  Ivatt,  20  B.  579 ;  JuU  v.  Jacobs, 
3  Ch.  D.  703. 

3.  As  to  a  general  residue : 

A  general  residuary  gift  passes  everything  not  disposed  of, 
whether   the   testator  has  not  attempted  to  dispose  of  it,  or 
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whether   the   disposition  fails   by   lapse   or   any  other   event,    ^ap-  XX.  , 
Bernard  v.  Minshtdl,  Johns.  276. 

It  also  passes  property  attempted  to  be  appointed.  Spoonei^'s 
Trust,  2  Sim.  N.  S.  129. 

And  a  gift  of  general  residue  "  not  otherwise  disposed  of,"  or 
"not  herein  specifically  bequeathed/'  will  pass  property  not 
eflfectually  disposed  of.  Green  v.  Dunn,  20  B.  6 ;  De  Trafford 
V.  Tempest,  21  B.  564. ;  Patching  v.  Barnett,  28  W.  R.  886,  890. 

A  residuary  gift  has  even  been  held  to  include  property 
directed  to  be  considered  as  part  of  the  testator's  personal  estate, 
and  to  go  in  a  due  course  of  administration.  Scoit  v.  Moore, 
14  Sim.  35. 

Under  a  residuary  devise,  from  which  the  testatrix  excepted 
the  lands  subject  to  the  uses  of  her  marriage  settlement,  under 
which  she  took  an  ultimate  remainder  in  fee,  it  was  held  tliat 
the  remainder  in  fee  in  lauds  conveyed  to  the  uses  of  the  settle- 
ment subse(|uently  to  the  date  of  the  will  passed.  Hughes  v. 
Jones,  11  W.  R.  898;  see  Torrens  v.  Millington,  26  W.  R. 
753. 

But  the  testator  may  show  an  intention  not  to  include  certain  intention  to 
property  in  the  residue  by  reciting,  for  instance,  that  it  is  settled  certain  pro- 
iu  a  particular  manner,  though  it  may  not  be  so  settled.     Cir-  ^e^residue. 
caitt  V.  Perry,  23  B.  275;  Harris  v.  Hands,  I.  R.  3  Rj.  610; 
Hawkes  v.  Lovgridge,  29  L.  T.  N.  S.  449. 

Again,  the  terms  in  which  the  residue  is  given  may  exclude  Residue 

limited  by 

certain  property  from  it.  restrictive 

Thus,  if  the  testator  declares  his  intention  of  disposing  of  ^"    ** 
certain  property  by  codicil,  a  gift  of  residue  "  not  reserved  to  be 
dispovsed  of  by  codicil "  does  not  pass  the  reserved  property  if 
no  disposition  is  made  of  it.     Davers  v.  Denies,  3  P.  W.  40. 

So,  too,  though  a  "  small"  balance  would  include  any  balance  "Small 
that  may  happen  to  remain  after  making  the  payments  directed 
by  the  testator,  a  bequest  of  the  "small  remainder"  will  not 
include  interests  that  laj)se.     Page  v.  Young,  19  Eq.  501 ;  A  .-G. 
V.  Johnstone,  Amb.  576  ;  see  Bland  v.  Lamb,  2  J.  &  W.  399. 

Where  property  is  excepted  from  a  residue,  and  the  only  P**^n'erty 

^     ^       -^  A  ^  •'   excepted  from 

object  of  the  exception  is  to  make  a  pai'ticular  bequest,  Avhich  residue, 
fails,  the  excoi)ted   property  falls  into  tlie  residue.     Evans  v. 


182  RESIDUARY   BEQUESTS. 

cai>p.xx,    Jozies,  2  Coll.  516;  Wingfidd  v.  Neiuton,  cit  2   ColL  520 
Thompson  v.  Whitelock,  7  W.  R  625 ;  4  De  G.  &  J.  490 ;  see 
Tatham  v.  Veriion,  29  B.  604  ;  Torrena  v.  MUlington,  26  W.  R. 
753;  Blight  v.  Hartnoll,  23  Ch.  D.  218. 

Similarly,  if  the  exception  can  be  read  as  intended  only  to 
exclude  the  property  from  a  trust  for  sale  to  which  the  residue 
is  subject,  the  property  excepted  passes  to  the  residuary  legatees. 
James  v.  lining,  10  B.  276 ;  Dobson  v.  Banks,  32  B.  259. 

On  the  other  hand,  if  the  residue  is  given  charged  with  debts, 
and  certain  property  is  exonerated  from  the  charge  and  excepted 
from  the  residue,  it  will  not  pass  with  the  residue  on  failure  of 
the  particular  bequest,     Wainman  v.  Field,  Kay,  507. 
Bttddue  of  Where  the  residue  itself  is  distributed  in  certain  shares,  and 

a  legacy  is  given  out  of  one  of  the  shares,  followed  by  a  disposi- 
tion of  the  residue  of  such  share,  the  legacy  is  undisposed  of,  if 
the  legatee  predeceases  the  testator.  Skrym^her  v.  Northcote, 
1  Sw.  5()G ;  Lloyd  v.  Lloyd,  4  B.  231. 

So,  where  the  residue  is  given  as  to  one-fourth  on  trusts  which 
fail,  a  gift  of  the  residue  of  that  residue  will  not  carry  the  lapsed 
fourth.     Simmons  v.  Radall,  1  Sim.  N.  S.  115. 

A  bequest  of  residue  beyond  a  sum  of  £10,000,  directed  to  be 
set  apart  out  of  the  residue,  will  not  carry  lapsed  portions  of  the 
;£10,000.     Green  v.  Pertwee,  5  H.  249. 
Revocation  of      Where  the  residue  is  given  between  several  peraons  nomina- 
residue,  tim  as  tenants   in  common,  and  the  gift  to  one  of  them  is 

revoked,  the  gift  of  that  share  lapses,  whether  the  revocation  be 
of  the  share  or  of  the  trusts  of  the  will,  so  far  as  they  relate  to 
the  share.  Crtsswell  v.  Cheslyn,  2  Ed.  123 ;  Ramsay  v.  SlieU 
merdine,  L.  R.  1  Eq.  129 ;  Sykes  v.  SyJces,  4  Eq.  200 ;  3  Ch.  301. 

If  a  share  is  expressed  to  be  revoked  with  a  view  to  put  the 
other  residuary  legatees  on  an  equality  with  the  one  whose 
share  is  revoked,  the  revoked  share  passes  to  the  others. 
Vaudrey  v.  Howard,  2  W.  R  32. 

Where  the  residue  is  completely  disposed  of,  and  by  a  subse- 
quent clause  the  testator  directs  that  aoother  person  is  to  take 
a  share,  the  effect  of  a  revocation  of  the  latter  gift  is  to  leave  the 
earlier  gift  of  the  whole  residue  effectual.  Harris  v.  Davis, 
1  Coll.  416. 
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For  the  construction  of  a  will  where  a  residue  was  given  to  ^^^P*^^ 
legatees  in  proportion  to  their  legacies,  and  the  testator  by  a 
codicil  revoked  some  of  the  legacies,  and  gave  other  legacies  in 
substitution  for  them,  see  In  re  CourtaidcCs  Estate ;  CouHauld 
V.  Cawston,  W.  N.  1882,  185 ;  and  see,  too,  Hall  v.  Severne, 
9  Sim.  515. 

A  direction  that  a  share  of  residue,  the  trusts  of  which  fail  or  Direction  that 

share  of 

which  is  undisposed  of,  should  fall  into  residue  and  be  disposed  residue  shall 
of,  or  be  held  and  applied,  or  be  paid  and  divided  accordingly,  residue, 
has  in  several  cases  been  held  insufficient  to  carry  the  share  to 
the  other  residuaiy  legatees  or  to  prevent  a  lapse  of  any  part  of 
the  share.  HuTnhle  v.  Shore,  7  H,  247;  1  H.  &  M.  550 ;  Light- 
foot  V.  Burstall,  1  H.  &  M.  546 ;  Re  Beviss  Trusts,  20  W.  R. 
359;  In  re  Barker's  Estate;  Hetherington  v.  Loiu/riyg,  15 
Ch.  D.  635;  In  re  Savages  Trusts,  50  L.  J.  Ch.  131. 

In  other  cases,  however,  upon  words  which  it  would  be  very 
difficult  to  distinguish  from  those  used  in  the  cases  above  cited, 
it  has  been  held  that  a  share  directed  to  fall  into  residue  and  be 
paid  according  to  the  trusts  of  the  will,  passes  to  the  other 
residuary  legatees.  Crawshaw  v.  Crawshaw,  14  Ch.  D.  817; 
In  re  Rhoades;  Lane  v.  R/ioades,  29  Ch.  D.  142. 

It  would  seem  that  a  share  of  residue,  directed  in  certain 
events  to  sink  into  residue  and  be  paid  accordingly,  might  very 
well  be  divided  in  the  same  way  as  the  residue.  For  instance, 
if  the  residue  is  given  in  thirds,  the  lapsed  third  would 
itself  be  divisible  in  thirds ;  and  if  the  process  could  be  con- 
tinued ad  infinitum  the  other  residuary  legatees  would,  in 
effect,  take  the  whole.  See  Evans  v.  Fidd,  8  L.  J.  Ch.  264 ; 
Atkinson  v.  Jones,  Joh.  246. 

Where  one  of  the  residuary  legatees  dies  and  the  testator,  by 
codicil,  confirms  the  will,  except  as  to  any  legacy  lapsed,  it  has 
been  held  that  the  share  of  the  deceased  legatee  is  undisposed 
of.     Re  Mary  Wood's  Will,  29  B.  236. 
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CONVERSION. 


I.  What  Amounts  to  a  Direction  to  Convert. 


Cliap. 


What 

amounts  to  a 
direction  to 
convert. 

Direction  that 
land  is  to  be 
considered 
money  or 
money  land. 


Direction  to 
divide. 


Power  to 
couvert. 


Property  directed  to  be  converted  is  considered  as  that 
species  of  property  into  which  it  is  to  be  converted,  and  passes 
to  a  legatee  or  devisee  as  if  the  conversion  had  actually  taken 
place. 

A  direction  that  land  is  to  be  considered  as  money  or  vice 
versd  will  not  work  a  conversion^  but  an  actual  change  of  one 
form  of  property  into  another  must  be  intended.  Johnson  v. 
Arnold,  1  Ves.  sen.  171;  A,-0.  v.  Mangles,  5  M.  &  W.  120; 
Edwards  v,  Ttvck,  23  B.  268 ;  3  D.  M.  &  G.  40. 

A  direction  to  divide  does  not  imply  a  conversion.  Cornicle 
v.  Pearce,  7  Ha.  477 ;  Lucas  v.  Brandreth,  28  B.  273, 

But  a  direction  to  get  together  and  divide  among  a  large 
number  of  legatees  property  consisting  of  realty  and  personalty 
and  previously  described  as  scattered  about  and  not  realised, 
coupled  with  a  direction  to  invest  some  of  the  shares,  is  in 
effect  a  direction  to  convert.     Mower  v.  Oi^r,  7  Ha.  475. 

A  mere  power  to  convert  will  not  effect  a  conversion.  Greenway 
V.  Greenway,  2  D.  F.  &  J.  128. 

Though  if  legacies  payable  in  the  ordinary  course  are  to  be 
paid  after  the  conversion,  the  power  is  in  effect  a  trust.  Burrell 
V.  Baskerfield,  11  B.  525. 

Where  a  conversion  is  directed,  the  fact  that  the  trustees 
have  a  discretion  as  to  time  will  not  alter  the  general  rule. 
Doughty  v.  Bull,  2  P.  W.  320 ;  In  re  Ra%v;  Morris  v.  Griffiths, 
26  Ch.  D.  60 
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Wlien  conversion  is  to  take  place  upon  request  the  question    Chap.  XXI. 
is  whether  the  conversion  was  intended  to  be   made  in  all  Conversion 
events,  and   the   request  is  only  an   additional  safeguard,  or"^'*^^" 
whether  no  conversion  was  intended  till  request. 

If  the  conversion  is  to  be  upon  request  of  certain  persons, 
and  the  property  is  disposed  of,  whether  converted  or  not,  there 
is  no  conversion  till  the  request.  Taylor's  Settlement,  9  Ua. 
596 ;  Dames  v.  Goodhew,  6  Sim.  585. 

On  the  other  hand,  if  there  is  a  general  intention  to  convert 
evidenced  by  the  fact  that  the  limitations  are  applicable  only 
to  the  property  as  converted,  and  by  the  fact  that  the  conversion 
is  to  be  at  the  request  of  certain  persons,  or  the  survivor  or  the 
executors  or  administrators  of  the  survivor,  the  property  will  be 
considered  as  converted.  Thornton  v.  Uawley,  10  Ves.  129 ; 
see  Lechmere  v.  Earl  of  Carlisle,  3  P.  Wms.  211. 

Where  there  is  an  express  trust  to  convert,  a  power  to  con-  Power  to 
tinue  any  government  stocks  and  real  securities  will  be  confined  ^ve^ment 
to   such  as  are  of  a  permanent   character.     Tickner  v.   Old,  ^^*there  is 
18  Eq.  422.  a  ^^^  ^ 

convert. 

But  where  the  trust  was  to  convert  such  parts  as  should  not 
be  invested  in  the  public  funds  or  government  securities,  long 
annuities  were  held  Avithin  the  exception,  and  enjoyable  in 
specie.     Wilday  v.  Sandys,  7  Eq.  455. 

Where  trustees  have  an  absolute  discretion  to  convert  or  not.  Absolute 
the  property  remains  unconverted  till  the  discretion  is  exercised,  trustees. 
Polley  V.  Seyrrtoitr,  2  Y.  &  C.  Ex.  708 ;  Yates  v.  Yates,  6  Jur. 
N.  S.  1023 ;  Brown  v.  Bigg,  7  Ves.  279 ;  Bourne  v.  Bourne, 
2  Ha.  35. 

Similarly,  where  trustees  have  an  option  to  convert  either 
into  realty  or  personalty,  the  property  will  be  considered  of  that 
species  into  which  the  trustees  convert  it.  Van  v.  Bamett,  19 
Ves.  102 ;  Walker  v.  J)enne,  2  Ves.  jun.  170 ;  Rich  v.  Whit- 
field,  L.  R.  2  Eq.  583. 

The  option  of  the  trustees  may,  however,  be  controlled  by  Discretion 

1  1    .  .  1    •  1  Ml  rm  •/»  1         ™*.y  ^  COn- 

the  general  intention  expressed  m  the  will.     Ihus,  if  personalty  troiled  by  the 
is  directed  to  be  laid  out  in  land  or  other  security,  and  settled  ^"  ®*  * 
in  the  same  way  as  realty  devised  by  the  will,  the  general 
iutention  that  the  real  and  personal  estate  are  to  go  together, 
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Cliap.  XXL  may  override  the  option.  Earlom  v.  Saunders,  Amb.  241 ; 
Hereford  v.  Raverthill,  5  B.  51 ;  see  Minors  v.  BaUison^  1 
App.  C.  428. 

And  in  such  a  case  an  ultimate  limitation  to  the  testator's 
right  heirs,  executors,  and  administrators  will  not  prevent  the 
property  being  considered  as  land  with  respect  to  the  prior 
interests.     Cowley  v.  Harstonge,  1  Dow.  361. 

But  where  the  will  disposes  only  of  personalty,  the  fact  that 
the  limitations  are  appropriate  only  to  realty  will  not  control 
the  trustees*  option  so  as  to  convert  the  personalty.  Evans  v. 
Ball,  30  W.  R  899. 

The  fact  that  personalty  which  trustees  have  an  option  to 
convert  is  given  to  a  person,  his  heirs  and  assigns,  is  not 
sufficient  to  limit  the  option  of  the  trustees.  Aiwell  v.  Ativell, 
13  Eq.  23. 

But  if  it  is  given  to  a  person  and  his  heirs  for  ever,  the 
property  will  apparently  be  considered  converted  notwithstand- 
ing the  option  of  the  trustees.  Cookson  v.  Reay,  5  B.  22 ;  see 
12  CI.  &  F.  121. 

II.  Whether  Conversion  is  Directed  for  all  the 

Purposes  of  the  Will. 

Direction  that      1.  Where  realty  is  directed  to  be  converted  and  form  part  of 

converted  .         .  .  ,  , 

realty  should   the  personal  estate,  it  will  be  subject  to  all  the  limitations  of 

thepereoni     the  personal  estate,  and  will  pass  by  the  residuary  bequest. 

**'**®-  Kidney  v.  Cjussmaker,  1  Ves.  jun.  436 ;  Robinson  v.  Governors 

of  London  Hospital,  10  Ha.  19,  27;  see  Briglit  v.  Laixher,  3 
De  G.  &  J.  148;  Field  v.  Peckett,  29  B.  oG8;  quc^e,  whether 
Collier  v.  WakeTnaUy  2  Ves.  jun.  683,  would  be  followed. 

But  notwithstanding  a  direction  that  moneys  to  arise  from  a 
sale  of  realty  are  to  be  considered  as  pai-t  of  the  personal  estate, 
they  will  not  pass  under  a  gift  of  the  residuary  personalty,  if 
the  residuary  gift  is  followed  by  a  gift  of  the  moneys  arising 
from  the  sale.     Amphlett  v.  Parke,  4  Russ  75 ;  2  R.  &  M.  221. 

Gift  of  the  2.  It  seems  clear  that  under  the  old  law  a  gift  of  the  residue 

rtBidue  of  the 

proceeds  of      of  the  proceeds  of  sale  of  realty  fell  under  the  same  rule  as  an 
imd^  the  oM  ordinary  residuary  devise,  and  did  not  carry  legacies  given  out 

law. 
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of  the  proceeds,  which  failed  through  lapse  or  otherwise.  Jones  v     ^^**P'  ^^^^ 
Mitchdl,  1  S.  &  St.  290 ;  Hutcheaon  v.  Hammond,  3  B.  C.  C.  128. 

3.  Upon  the  question  whether  conversion  is  directed  for  all  Whether 
the  purposes  of  the  will,  so  that  interests  in  the  proceeds  of  sale  nalty  passes 
of  realty  which  are  undisposed  of  or  fail  by  reason  of  lapse  or  tLueSu    *^ 
otherwise,  are  intended  to  pass  by  a  general  bequest  of  residuary 
personalty,  the  cases  run  into  fine,  though,  perhaps,  not  irrecon- 
cileable  distinctions. 

a.  When  conversion  is  directed  at  the  death  of  a  tenant  for  Direcivm  to 
life,  and  the  proceeds  are  to  be  divided  among  a  class  of  persons  certain  time 
who  at  that  time  may  not  be  in  existence,  or  may  never  come  *°^  divide 

^  '  •'  among  per- 

into  exist*^nce  ;  for  instance,  such  of  the  children  of  the  tenant  ^^  ^ho  may 
for  life  as  attain  twenty-one,  conversion  is  not  merely  for  the  exit^tence. 
purpose  of  division,  but  for  all  the  purposes  of  the  will,  and  the 
property  passes  to  the  residuary  legatee  as  personalty.     Wall  v 
Colskead,  2  De  G.  &  J.  683. 

b.  Where  there  is  an  absolute  direction  to  sell  realty  not  Absolnte 

!•     •      1  •      1  1  1  1        -n  direction  to 

limited  to  any  particular  purpose,  the  surplus  proceeds  will  pass  geU. 
to  the  residuary  legatee.     Singleton  v.  Tomlinson,  3  App.  C. 
404,  affirming  S.  G.  nom.  Watson  v.  ArxindeU,  I.  R.  11  Eq.  53. 

c.  If  the  realty  is  to  be  sold  for  a  particular  purpose,  for  Sale  for  cer- 

f  .  .  ,  1  'ii  tain  purposes. 

instance,  to  pay  legacies,  the  surplus  proceeds  will  not  pass 
under  a  gift  of  residuary  personalty.  Maugham,  v.  Mason,  1 
V.  &  B.  410. 

d.  Where   realty  and  personalty  are   once   for  all  blended  C^ift  of  a 

mixed  fund  to 

together,  and  directed  to  be  converted,  interests  undisposed  of  be  converted. 

will  pass  to  the  residuary  legatee.     Durour  v.  Motteux,  1  Ves. 

sen.  320 ;  1  S.  &  St.  292  n.\  Byam  v.  Munion,  1  R.  &  M.  503 ; 

Green  v.  Jackson,   5   Russ.   35 ;    2  R   &   M.    238 ;    Salt  v. 

Chattaway,  3  B.  576  ;  Spencer  v.  Wilson,  16  Eq.  501 ;  Court  v. 

Buckland,  45  L.  J.  Ch.  214  ;  Non^eys  v.  Franks,  I.  R  9  Eq.  18. 

Cruse  V.  Barley,  3  P.  Wms.  20,  may  probably  be  accounted  for 

on  the  principle  that  the  gift  of  residue  there  was  not  of  a  real 

residue,  but  of  the  residue  of  a  real  residue.     The  residue  had 

in  effect  already  been  given  among  the  testator's  children,  and 

the  subsequent  words  only  indicated  what  shares  in  that  residue 

each  was  to  take,  and  upon  lapse  of  one  of  those  shares  a  portion 

of  the  residue  was  thereby  undisposed  of. 


188 


CONVERSION. 


Chap.;XXI. 

Realty 

directed  to  be 
CdTiverted  the 
subject  of  a 
separate  gift. 

Realty  aod 
{personalty 
blended  bot 
treated  as 
distinct  funds. 


e.  But  when  the  realty  directed  to  be  converted  and  the 
personalty  are  the  subject  of  separate  gifts,  and  are  treated  as 
distinct  funds,  the  residuary  bequest  will  not  carry  interests 
undisposed  of  in  the  realty.  Maugham  v.  Mason,  1  V.  &  B. 
410;  Hutcheson  v.  Hammond,  3  B.  C  C.  128. 

/.  Intermediate  between  the  last  two  classes  of  cases  falls  a 
class  of  cases  where  the  real  and  personal  estate  are  blended 
together,  but  the  two  funds  are  treated  as  distinct  and  in- 
dependent, in  which  case  the  interests  in  the  realty  undisposed 
of  will  not  pass  to  the  residuary  legatee. 

Thus,  though  realty  and  personalty  are  blended  together  and 
directed  to  be  converted,  if  the  proceeds  of  the  sale  of  the  realty 
are  treated  as  a  separate  fund  for  certain  payments,  interests 
undisposed  of  will  not  pass  under  the  gift  of  the  residuary 
personalty.    Dixon  v,  Dawson,  2  S.  &  St.  327. 

So,  too,  if  there  is  a  gift  as  well  of  the  residue  of  the  moneys 
to  arise  from  the  sale  as  of  the  residue  of  the  personal  estate, 
the  latter  residue  will  not  carry  legacies  given  out  of  the  pro- 
ceeds of  sale  which  lapse.  Gravenor  v.  Hallum,  Ambl.  64f3  ; 
Gibba  v,  Rumsey,  2  V.  &  B.  294. 

But  the  fact  that  the  residue  of  the  money  to  ai-ise  from  the 
sale  of  realty  is  expressly  given  will  not  prevent  such  money 
from  passing  under  the  residuary  personalty,  if  the  residue  of 
the  money  is  only  mentioned  as  part  of  the  enumeration  of  the 
things  of  which  the  residuary  personalty  consists.  Kennell  v. 
Abbott,  4  Ves.  802. 


III.  CoNVEKsiON  IS  Limited  to  the  Purposes  of  the 

Will. 


Who  irj  en- 
tilled  to 
property 
directed  to 
be  converted 
but  uudis- 
pot<ed  of  by 
the  wilL 


Conversion  directed  by  a  testator  is  a  conversion  only  for  the 
purposes  of  the  will,  and  all  that  is  not  wanted  for  these 
purposes  goes  to  the  persons  who  would  have  been  entitled  but 
for  the  will.  Therefore,  where  real  and  personal  estate  is 
directed  to  be  sold,  and  after  payment  of  debts  and  legacies  the 
residue  is  given  to  persons,  some  of  whom  die  before  the  testator, 
the  lapsed  shares  go  proportionally  to  the  heir-at-law  and  next 
of  kin.     Ackroffd  v.  SniitJmon,  1  B.  C.  C.  50*J. 
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A  declaration  that  the  proceeds  of  the  sale  of  realty  are  to  be    Cli*P-  X^tl. 
part  of  the  personal  estate  for  all  purposes  will  not  deprive  the  Declaration 
heir  of  such  proportion  of  the  proceeds  of  realty  as  is  undisposed  of  ^w^of^^  * 
of,  there  being  no  express  gift  to  the  next  of  kin.     Shullcross  v.  r®*^*^  **'®  ^ 
WrifjhU  12  B.  505  ;  Taylor  v.  Taylor,  3  D.  M.  &  G.  190 ;  over-  estoTe"*""* 
ruling  Phillips  v.  Phillips,  1  M.  &  K.  649. 

Nor  will  a  declaration,  that  the  proceeds  of  the  sale  shall 
not  lapse  for  the  benefit  of  the  heir,  exclude  the  heir,  if  a  dis- 
position is  intended  to  be  made  of  the  property.  Flint  v. 
Warren,  16  Sim.  134 ;  Fitch  v.  Weher,  6  Ha.  145. 

But  if  the  surplus  of  the  sale  of  real  estate  is  directed  to  be 
personal  estate,  and  given  to  the  executors,  they  take  in  trust 
for  the  next  of  kin.  Countess  of  Bristol  v.  Uan^erford,  2  Veru. 
645,  corrected  3  P.  Wms.  194. 

The  same  rule  applies  to  the  case  of  money  to  be  invested  in  Money  to  be 
land,  which,  upon  failure  of  the  particular  dispositions,  or  any  land, 
of  them,  results  so  far  for  the  next  of  kin.     Cogan  v.  Stevens, 
5  L.  J.  Ch.  17;  1  B.  482,  n,;  Hereford  v.  Ravenhill,  1  B.  481  ; 
5  B.  51 ;  Head  v.  Godlee,  Johns.  536 ;  Bective  v.  Hodgson,  10 
H.  L.  656, 

IV.  How  THE  Heir  and  Next  of  Kin  take  Propertv 

Directed  to  be  Converted. 

1.  When  a  conversion  of  realty  is  directed  and  the  objects  of  Where  the 
the  conversion  wholly  fail,  the  heir  takes  the  property  as  realty,  conversion 
whether  a  sale  has  taken  place  or  not.     Cldtty  v.  Parker,  2  ^^°^y  ^*^- 
Ves.  jun,  271 ;  but  qucere  whether  the  question  arose  in  this 

case.     DavenpoH  v.  Coltnian,  12  Sim.  610. 

2.  But  were  some  purpose  of  the  will  can  be  answered  by  a  Where  it  faii« 
sale,  where,  for  instance,  there  is  a  tenant  for  life  or  one  of  P*^**^  ^' 
several  tenants  in  common  who  survives  the  testator,  the  heir 

takes  the  property  as  personalty.  Wright  v.  Wright,  16  Ves. 
188 ;  Smith  v.  Claxton,  4  Mad.  484 ;  Wilson  v.  Coles,  28  B. 
215  ;  Hamilton  v,  Foote,  I.  R.  6  Eq.  572. 

Upon  this  principle,  where  a  sum  is  directed  to  be  raised  out 
of  devised  lands  and  is  given  for  life  with  remainders,  and  the 
remainders  fail,  upon  the  death  of  the  tenant  for  life  the  sum 
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Cliap.  XXL    charged  belongs  to  the  devisee  of  the  land  as  personalty.     In 
re  Newberry's  Trusts,  5  Ch.  D.  746. 

It  would  seem  that  where  realty,  directed  to  be  converted,  is 
only  an  auxiliary  fund  for  payment  of  debts,  and  the  personalty 
is  sufficient  to  satisfy  them,  such  realty  will,  on  failure  of  all  the 
other  purposes,  go  to  the  heir  as  land.  Chitfy  v.  Parker, 
2  Ves.jun.  271.  (?) 

But  where  realty  and  personalty  are  given  together  to  be 
converted  and  charged  with  debts,  so  that  the  realty  is 
applicable  pro  ratd,  the  heir  takes  the  realty  as  money  on 
failure  of  all  the  other  purposes  of  the  conversion  A.-O.  v. 
Lcmias,  L.  R  9  Ex.  29. 
At  what  time       It  has  been  said  that  the  testator's  death  is  the  time  at  which 

it  is  to  be  . 

ascertained  it  must  be  ascertained  whether  the  purposes  for  which  conver- 
purooMB  h*ve  ^^^^  ^^  directed  have  failed  or  not,  and  therefore  if  at  that  time 
failed  those  purposes  may  possibly  take  effect,  the  heir  takes  as  money, 

though  they  may  subsequently  fail.     Carr  v.  Collins,  7  Jur. 

1H5.     The  exact  point,  however,  was  not  there  decided,  since, 

in  that  case,  conversion  was  effectual  with  respect  to  the  legacy 

of  £1000, 
Money  to  be        3.  In  the  same  way  personalty  laid  out  in  land  in  pursuance 
Umd  goes        of  a  direction  in  the  will,  but  only  partially  disposed  of,  will  go 
of  kinasUind.  ^  ^^^  next  of  kin  as  land.     Curteis  v.  Woi^raald,  10  Ch.  D. 

172,  overruling  Reynolds  v.  Oodlee,  Johns.   636,  582 ;  In  re 

Skei^ett's  Trusts,  15  L,  R.  Ir.  1. 

V,   CONVE&SION   AS  BETWEEN   TeNAJ^T  FOR  LiFE  AND 

Remainderman. 

Conversion  of  When  there  is  no  express  trust  to  convert,  but  a  reridue  of 
DOTsonSy  personalty  is  given  en  masse  to  several  persons  successively, 
given  to  wasting   property,  and   property  invested   in    a   manner  not 

several 

persons  sue-  authorised  by  the  will,  must  be  converted,  unless  it  appears 
from  the  will  that  specific  enjoyment  by  the  tenant  for  life  was 
intended.  Howe  v.  Lord  Dartmouth,  7  Ves,  137;  Johnson  v. 
Johnson,  2  Coll.  441 ;  Thornton  v.  Ellis,  15  B.  193|;  Macdonald 
V.  Irvine,  8  Ch.  D.  101 ;  see  Wightwick  v.  Lord,  6  H.  L.  217. 

And  in  the  same  way  the  tenant  for  life  is  entitled  to  have 
reversionary    property   converted,    though   the    reversion    is 


cessively. 
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dependent  upon  his  own  life  interest.     Wilkinson  v.  Duncan,    Chap.  XXI. 
23  B.  469 ;  Johnson  v.  Routh,  3  Jur.  N.  S.  1041 ;  27  L.  J.  Ch. 
305  ;  Countess  of  Harrington  v.  Atherton,  3  B.  J.  &  S.  352. 

As  to  what   is    sufficient  evidence  of  intention   that   the  What  wiU 

,   «    ,        ,  1  •/?      n  •        J  entitle  the 

property  left  by  the  testator  was  to  be  specincally  enjoyed:         tenant  for  life 

Where  the  will  contains  the  usual  power  to  postpone  conver-  ^j"J*^ent. 
sion  and  a  direction  that  the  rents,  profits  and  income  until 
sale  are  to  be  applied  in  the  same  way  as  the  income  arising 
from  the  proceeds  of  sale,  the  tenant  for  life  is  entitled  to  the 
profits  of  a  business  carried  on  by  the  trustees.  In  re  Chan- 
cellor; Chancellor  v.  Brotvn,  26  Ch.  D.  42. 

Cases  where  the  residue  is  given  to  the  testator  s  widow  for  Interests  of 
the  maintenance  of  herself  and  her  children,  and  after  her  death  takers  not 
to  the  children,  are  of  course  less  strong  in  favour  of  conver-  antagonistic 
sion,  than  when  the  interests  of  tenant  for  life  and  remainder- 
man are  conflicting.     Wearing  v,  WeaHng,2S  B.  99;  Marshall 
V.  Breviner,  2  Sm.  &  G.  237. 

S'»,  too,  where  there  is  an  absolute  gift  to  a  dau^i^hter,  which  Settlement  of 

'  °  *^ ,       ,  an  absolute 

is  afterwards  cut  down  by  way  of  settlement  to  a  life  interest,  interest, 
there   is  a    strong  argument  against  conversion.      Vachell   v. 
RoheiiSy  32  B.  140. 

The  fact  that  the  residuary  gift  includes  real  estate,  the 
devise  of  which  is  specific,  does  not  entitle  the  tenant  for  life  to 
specific  enjoyment  of  the  residuary  personalty.  Hmve  v.  Lord 
Darinfwuth,  7  Ves.  137. 

A  discretionary  power  to  convert,  when  trustees  may  think  Discretionary 
fit,  does  not  entitle  the  tenant  for  life  to  the  enjoyment  of  the  convert  when 
property  in  specie  in  the  meantime.     Wilkinson  v.  Duncan,  ^^^  fit™*^ 
23  B.  469;   Llewellyns   Trust,  29  B.  171;    Vates  v.    Yates, 
28  B.  637 ;  Cahlecott  v.  Caldecott,  1  Y.  &  C.  C.  312 ;  Meyer  v. 
Simmenson,  5  De  G.  &  S.  723 ;  Brmim  v.  Gellutly,  L.  R.  2  Ch. 
751 ;  see  Simpson  v.  Lister,  4  Jur.  N.  S.  1269. 

Nor  does  a  direction  to  convert  from  time  to  time  for  pay- 
ment of  debts  imply  that  there  is  to  be  a  conversion  for  no 
other  purpose.     Caldecott  v.  Caldecott,  1  Y.  &  C.  C.  312,  737. 

But  an  absolute  discretion  to  sell  "  such  parts  and  so  much 
as  should  be  necessary  "  to  pay  debts,  affords  an  argument  that 
the  tenant  for  life  is  to  enjoy  specifically  such  parts  as  the 
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Cliap.  XZI.    trustees  do  not  sell.     In  re  SewelVs  Estate,  11  Eq.  80;  see  In 
re  Leonard;  Theobald  v.  King,  29  W.  R.  234. 

And  if  a  discretion  to  convert  is  given, "  notwithstanding  **  the 
gift  to  the  tenant  for  life,  the  tenant  for  life  will  be  entitled  in 
specie  till  conversion.     Burton  v.  Mount,  2  De  G.  &  Sm.  383. 

The  tenant  for  life  is  entitled  in  the  meantime,  if  there  is  a 
direction  to  pay  the  produce  of  any  portion  not  converted  to 
him,  Johnston  v.  Moore,  27  L.  J.  Ch.  453;  Ma^kie  v,  Mackie, 
5  Ha.  70;  Wrey  v.  Smith,  14  Sim.  202;  MorUy  v.  Mendham, 
2  Jur.  N.  S.  998;  Lean  v.  Lean,  23  W.  R  484;  MiOer  v.  Miller, 
13  Eq.  263. 

An  express  power  to  sell  realty  affords  no  argument  for  the 
specific  enjoyment  of  wasting  securities.  Jebh  v.  Tug  well, 
20  B.  84. 

A  power  to  retain  investments  would  not  entitle  the  tenant 
for  life  to  specific  enjoyment    Porter  v.  Baddeley,  5  Ch.  D.  542. 

But  a  power  to  retain  investments,  or  to  sell  and  invest  the 

proceeds  on  such  securities  as  the  trustees  think  proper,  has 

been  held  sufl&cient  to  give  the  tenant  for  life  specific  enjoyment. 

Gray  v.  Siggera,  15  Ch.  D.  74, 

Where  the  The  tenant  for  life  will  be  entitled  to  enjoy  the  property  in 

?re8?due  ^     specie  as  it  existed  at  the  death  of  the  testator,  where  the  gift 

Bimplybutof  jg  ^^^  merely  of  a  residue,  but  there  is  an  enumeration   of 

specinc  •'  ' 

enumerated  certain  specific  things.  Loi^d  V.  Godfrey,  4  Mad.  455 ;  Vaughan 
V.  Buck,  1  Ph.  75;  Vincent  v.  Newcombe,  Young,  599;  Blann  v. 
Bell,  2  D.  M.  &  G.  775;  Hood  v.  Clapham,  19  B.  90;  Bowden  v. 
Bowden,  17  Sim.  65;  Boys  v.  Boys,  28  B.  436;  Pickering  v. 
Pickering,  4  M.  &  Cr,  289;  Thursby  v.  Thursby,  19  Eq.  395. 
Mills  V.  Mills,  7  Sim.  501,  is  not  easily  reconcilable  with  the 
other  authorities. 

And  in  such  a  case  the  fact  that  a  discretionary  power  to, 
convert  is  given  makes  no  difference.  Simpson  v.  Lister, 
4  Jur.  N,  S.  1269;  Bethune  v.  Kennedy,  1  M.  &  Cr.  114; 
Hubbard  v.  Young,  10  B.  203;  Thursby  v.  Thursby,  supra. 

The  argument,  however,  in  favour  of  specific  enjoyment  of 
things  expressly  enumerated  is  less  strong  where  the  gift  is 
through  the  medium  of  a  trust.  Craig  v.  Wheeler,  29  L.  J.  Ch. 
374;  8  W.  R.  172. 


things. 
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On  the  other  hand,  notwithstanding  a  partial  enumeration  of  Ch*P-  ^^l- 
specific  things,  the  gift  may  in  effect  be  merely  residuary. 
Sutherland  v.  Cooke,  1  Coll.  894,  where  the  gift  was  of  "  all  my 
money  in  the  Long  Annuities,  and  in  all  or  any  other  of  the  public 
stocks  or  funds,  ready  money  and  securities  for  money,  out- 
standing debts,  and  all  the  rest,  residue,  and  remainder  of  my 
estate  and  effects,  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever  the  same  shall  or  mav  consist  at  the 
time  of  my  decease,  not  hereinbefore  specifically  disposed  of," 
to  trustees,  who  were  directed  by  sale  thereof,  or  of  so  much  as 
should  be  necessary  to  pay  debts,  &c. 

Again,  though  the  gift  may  be  of  a  pure  residue,  the  testator  When  the  gift 
may  show  that  he  contemplates  specific  enjoyment.  SmpWthere 

In  a  will  before  the  Wills  Act,  if  the  tenant  for  life  is  to  take  V^^  ^  *^ 

intention  to 

the  rents,  issues,  and  profits,  he  will  be  entitled  to  the  specific  give  epecific 
enjoyment  of  leaseholds,  if  there  are  no  freeholds  to  which  the 
term  rents  may  apply.    Goodenough  v.  Tremamondo,  2  B.  513; 
Cafe  V.  BeTity  5  Ha.  24. 

But  in  wills  since  the  Wills  Act  the  word  rents,  by  itself,  will  Use  of  the 
not  have  this  effect  where  it  is  used  with  other  words,  none  of  and  profits, 
which  have  the  same  specific  force.     Pickup  v.  Atkirisov,  4  Ha. 
624;  see,  too,  Booth  v.  Coidton,  7  Jur.  N.  S.  207. 

If  the  property  is  specifically  given  over  at  the  death  of  the  Gift  over  of 
tenant  for  life,  he  is  entitled  to  enjoyment  in  specie.     House  v.  in  specie  at 
TTtty,  12  Jur.958;  18L.J.Ch.22;  Harris  v.  Poywer,  1  Dr.  174;  ^^*^^t^^^^^ 
Collins  V.  Collins,  2  M.  &  K.  703;  Daylie  v.  Fryer,  12  Sim.  1.    ii^^- 

A  gift  of  a  specific  part  of  the  residue  at  the  death  of  the 
tenant  for  life  will  entitle  the  tenant  for  life  to  the  specific 
enjoyment  of  that  part.  Holgate  v.  Jennings,  24  B.  623; 
Macdonald  v.  Iinnne,  8  Ch.  D.  101. 

But  this  is  not  the  case  if  the  gift  at  the  death  of  the  tenant 
for  life  is  a  mere  general  gift,  though  it  may  be  of  something 
which  forms  part  of  the  residue  at  the  testator's  death.  Lichfield 
V.  Baker,  2  B.  481 ;  13  B.  447. 

An  express  trust  to  convert  at  the  death  of  the  tenant  for  life  Express  trust 
entitles  the  tenant  for  life  to  specific  enjoyment,     Alcock  v.  the  death  of 
Sloper,  2  M.  &  K.  699;  Hai-vey  v.  Harvey,  5  B.  134;  Danid  v.  for^tf^''*' 
Wai-rm,  2  Y,  &  C.  C.  290;  Rowe  v.  Roxve,  29  B.  276. 

o 
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Qhap. 


Power  to  sell 
with  consent 
of  the  tenant 
for  life  or  to 
renew  lease- 
holds. 

Debts  must 
begot  in. 


And  where  the  conversion  of  a  portion  is  expressly  postponed 
for  a  certain  time,  the  tenant  for  life  is  entitled  to  specific 
enjoyment  in  the  meantime.    Green  v.  BHtten,  1  D.  J.  &  S.  649. 

Similarly  the  tenant  for  life  is  entitled  where  there  is  a  power 
to  sell  with  his  consent,  or  to  renew  leaseholds.  Hinves  v. 
Hinves,  3  Ha.  611;  Hind  v.  Selhy,  22  B.  373;  Skirving  v. 
WUliavis,  24  B.  275;  Crowe  v.  Crisford,  17  B.  507. 

Where  the  tenant  for  life  is  entitled  to  the  enjoyment  in 
specie  of  the  property  of  the  testator  as  existing  at  his  death, 
the  debts  must  nevertheless  be  got  in.  Holgate  v.  JewniTigs, 
24  B.  623. 


VI.  Conversion  by  Events  Extraneous  to  the  Will. 


Effect  upon 
the  will  of  a 
contract  for 
sale. 


Where  there  is  a  devise  of  lands,  whether  by  words  of  specific 
or  general  description,  and  the  testator  afterwards  sells  the 
lands,  the  purchase-money  falls  into  the  personal  residue.  And 
an  option  to  purchase,  given  by  the  testator  after  the  date  of  his 
will  and  exercised  after  his  death,  has  the  same  effect.  Weedhig 
v.  Weeding,  1  J.  &  H.  424. 

And  where  the  option  to  purchase  is  given  before  the  date 
of  the  will,  the  effect  is  the  same.  Lawes  v.  Bennett,  1  Cox, 
167 ;  Tovmley  v.  Bedwell,  14  Ves.  591 ;  Goold  v.  league,  7  W.  R. 
84;  5  Jur.  K  S.  116;  Collingwood  v.  Row,  26  L.  J.  Ch.  649; 
see  Edwards  v.  West,  26  W.  R.  507. 

Drant  v.  Vatuae,  1  Y.  &  C.  C.  580;  Emuss  v.  Smith,  2 
De  G.  &  Sm.  722,  are  not  easily  reconcilable  with  the  other 
authorities.  See  Dart,  V.  &  P.  263,  and  Cooper  v.  Martin, 
L.  R  3  Ch.  47. 

It  makes  no  difference  that  the  purchase-money  is  payable 
to  the  testator,  his  heirs,  or  assigns.  Townley  v.  Bedwell, 
eicpra;   Weeding  v.  Weeding,  supra. 

The  case  would  be  different,  if  the  purchjise-money  is  made 
payable  to  the  owner  of  the  land.  In  re  Graves'  JUinoi^s, 
15lr.Ch.  357. 

The  principle  of  the  cases  above  cited  would  probably  not 
be  extended  to  a  bequest  of  leaseholds  where  the  lease  is 
determinable  upon  notice  and  payment  of  compensation.     In 
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snch  a  case  the  legatee  has  been  held  entitled  to  the  compen-  ^!**P-  ^^'« 
sation  awarded.     Coyne  v.  Coyne,  I.  R  10  Eq.  496. 

Since  the  Act  40  &  41  Vict.  c.  34  which  applies  to  testators  Contract  to 
dying  after  the  Slat  December,  1877,  if  a  testator  contracts  to  J^y^ 
buy  realty  and  dies  before  the  purchase  is  completed  and  the 
vendor  has  a  lien  for  the  purchase-money,  it  seeems  that  the 
purchase -money  as  between  persons  entitled  to  the  real  and 
personal  estate  is  to  be  borne  by  the  realty  purchased.  In  re 
Cockcroft ;  Broadbeiit  v.  Groves,  24  Ch  D.  94. 

In  cases  not  within  that  Act,  if  there  is  a  contract  to  pur- 
chase realty,  which  is  binding  on  the  testator  at  his  death,  the 
purchase- money  is  converted  into  realty,  and  the  heir  or  devisee 
is  entitled  to  it,  though  the  vendor  may  retain  a  power  of 
rescission  which  is  actually  exercised  after  the  testator's  death. 
Whittaker  v.  Whittaker,  4  Bro.  C.  C.  30;  Gmmett  v.  Acton, 
28  B.  333 ;  Hudson  v.  Cook,  13  Eq.  417. 

If,  however,  the  contract  is  not  binding  on  the  testator  there 
is  no  conversion.     Broome  v.  Monde,  10  Ves.  597. 

If  the  heir  adopts  and  carries  into  eflfect  a  parol  contract 
of  the  testator  the  land  is  converted,  and  he  is  not  entitled  to 
the  purchase-money.  Frayne  v.  Taylor,  12  W.  R.  287 ;  33  L.  J. 
Ch.  228. 

If  the  testator  has  contracted  with  a  builder  for  the  Contract  to 
building  of  a  house  on  a  piece  of  land  devised  by  him,  the 
devisee  is  entitled  to  have  the  contract  performed  out  of  the 
personal  estate,  whether  the  Court  would  decree  specific  perform- 
ance of  the  contract  or  not.  Cooper  v.  Jarviun,  3  Eq.  98 ;  see 
Re  Tann,  7  Eq.  431?. 

The  devisee  is  not  entitled  to  interest  on  the  purchase-money 
pending  the  completion  of  a  contract  to  purchase  land.  Puxley 
V.  Puxley,  1  N.  R.  609. 

Where  certain  property  is  after  the  date  of  the  will  converted  Conversion 
into  personalty  by  Act  of  Parliament,  the  property  passes  as  ^ory  powers] 
personalty,  though  the  conveyances  required  by  the  Act  may 
not  have  been  executed.     Cadvian  v.  Cadman,  13  Eq.  470 ; 
see  Frewin  v.  Frewin,  10  Ch.  fi  10. 

A  notice  to  treat  under  the  Lands  Clauses  Act,  followed  by  Notice  to 
an  agreement  as  to  the  price  to  be  paid,  converts  the  lands  in  ^^ 
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Cliap.  XXL  question,  though  there  may  be  no  sufficient  contract  under  the 
Statute  of  Frauds.  Ex  parte  Hawhins,  13  Sim.  669  ;  Re 
Marichester  and  Southport  Railway,  19  B.  865;  Watts  v. 
Watts,  17  Eq.  217, 

A  mere  notice  to  treat  is  not  sufficient  to  effect  a  conversion, 
nor  is  a  notice  to  treat  followed  by  a  statement  on  the  part  of 
the  vendor  of  the  sum  he  is  willing  to  take,  if  he  dies  before  it 
has  been  accepted.  Haynes  v.  Haynes,  1  Dr.  &  Sm.  426 ;  Be 
Battersea  Park  Acts  ;  Ex  parte  Atmold,  32  B.  591 ;  see  Coyne 
V.  Coyne,  I.  R.  10  Eq.  496. 

And  an  agreement,  if  land  is  taken  under  compulsory  powers,  to 
pay  so  much  an  acre  for  it,  will  not  cause  conversion.  Ex  parte 
Walker,  1  Dr.  508. 

In  cases  where  conversion  takes  place  the  devisee  is,  under 
section  23  of  the  Wills  Act,  entitled  to  the  rents  between  the 
testator's  death  and  the  completion  of  the  parchase.  WaMs  v. 
Watts,  17  Eq.  217. 

On  the  same  principles,  where  realty  has  been  rightfully 
converted,  whether  by  a  trustee  in  bankruptcy  or  under  an  order 
of  the  Court,  it  passes  as  personalty,  and  in  the  latter  case  the 
conversion  is  held  to  take  place  as  from  the  date  of  the  decree. 
Banks  v.  Scottj  5  Mad.  493 ;  Steed  v.  Preece,  18  Eq.  192  ; 
Arnold  v.  Dixon,  19  Eq.  113 ;  Hyett  v.  Mtkin,  25  Ch.  D.  785. 

Where  more  than  was  necessary  has  been  sold  under  a  decree, 
for  instance  for  payment  of  a  mortgage  debt,  the  surplus  retains 
its  former  character.  Cooke  v.  Dealey,  22  B.  196 ;  Jenny  v. 
Prestmi,  13  SiuL  856 ;  ScoU  v.  Scott,  9  L.  R.  Jr.  367 ;  but  see 
Steed  V.  Preece,  supra. 

As  to  the  effect  of  the  conversion  of  renewable  leaseholds  for 
lives  and  years  held  in  qtuasi  tail  into  a  fee  under  statutory 
powers,  see  Morris  v.  Morris  I.  R.  6  C.  L.  73 :  ib.  7,  p.  295 ;  In 
held  in  quan  re  Dane  s  Estate,  I.  R.  10  Eq.  207 ;  Batteste  v.  MannseU,  I.  R. 
^^  10  Eq.  314. 


Gonyenion 
into  fee 
idmple  of 
renewable 
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CHAPTER  XXII. 

GIFTS   TO   PERSONS   DESIGN ATiE  AND   TO   PERSONS 
FILLING  A   CERTAIN   CHARACTER. 

I.  For  the  purpose  of  ascertaining  the  persons  to  take  under  Chap.  xxn. 
certain  names  and  descriptions,  evidence  is  admissible :  firstly  what 
of  all  the  facts  known  to  the  testator  at  the  time  of  making  his  ^^^ible! 
will;   secondly,  of  any  peculiar  names  or  phrases  which  the 
testator  was  in  the  liabit  of  using,  whether  nicknames  or  names 
erroneously  applied  to  certain  objects,  provided  in  the  latter 
case  there  are  no  persons  to  whom  the  names  correctly  apply, 
and  for  this  purpose  any  documents  or  writings  of  the  testator, 
including  a  prior  will,  are  admissible.     Reynolds  v.   Whitan, 
16  L.  J.  Ch.  434 ;  see  Feltham's  Trusts,  1  K.  &  J.  532  ;  Gregory's 
WiU,  34  B.  600. 

Evidence  is  also  admissible  of  the  objects  the  testator  was 
likely  to  benefit :  evidence,  for  instance,  to  which  of  two  societies, 
both  insufficiently  answering  a  certain  description,  the  testator 
was  in  the  habit  of  subscribing.  KUverfs  Trusts,  12  Eq.  183 ; 
7  Ch.  170. 

If  among  the  objects  thus  shown  to  be  known  to  the  testator  Person  fuUy 
there  is  some  one  who  fully  answera  the  description  in  the  will,  the  descnp- 

t  •  ail      -       % 

evidence  to  show  that  another  person  was  meant  is  not  admis-  a^^™,^    * 
sible.     Ddmare  v.  Bobello,  1  Ves.  jun.  412 ;  3  B.  C.  C.  446  ;  (^^gnata. 
Holmes  v.  Cvstance,  12  Ves.  279 ;    In  bonis  Peel,  2  P.  & 
D.  46. 

A  legatee  is  sufficiently  described  by  his  first  Christian  name, 
or  even  by  initials.  Mostyn  v.  Mostyn,  5  H.  L.  155  ;  Ahbot  v. 
Massie,  3  Ves.  148. 
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Chap.  XXn. 

But  not  if 
he  WAB  nil- 
kn<»wn  to  the 
teatator. 


Evidence  of 
nickname, 
&c.,  is 
admiBsible. 


Bnt  not 
evidence  to 
explain  a 
patent 
ambig^uity. 

Blanks  may 
not  be 
supplied. 


It  is,  on  the  other  hand,  perfectly  clear  that  the  mere  fact  of 
a  person  fully  answering  to  the  description  in  the  will  (the 
description  being  of  a  persona  deaignata)  will  not  entitle  him 
to  take  under  it  if  it  appears  from  the  admissible  evidence  that 
the  testator  was  not  aware  of  his  existence.  Therefore,  under  a 
gift  to  Elizabeth,  daughter  of  Mary  Beynon,  or  to  my  nephew 
Joseph,  neither  Elizabeth,  an  illegitimate  daughter,  nor  a  nephew 
called  Joseph,  will  take  if  it  appears  that  the  testator  was  not 
aware  of  their  existence.  Doe  d,  Tfioinas  v.  Beynon^  12  Ad. 
&  E.  431 ;  Grant  v.  Grant,  L.  R.  T)  C.  P.  380,  727. 

The  testator  may  have  habitually  called  certain  persons  or 
things  by  peculiar  names  by  which  tliey  are  not  commouly 
known,  and  of  this  evidence  is  admissible;  thus,  where  the  gift 
was  to  Catherine  Earnley,  evidence  was  admitted  to  show  whom 
the  testator  was  in  the  habit  of  calling  by  that  name.  Beauniovt 
v.  Fell,  2  P.  Wms.  141 ;  Masters  v.  Musters,  1  P.  Wms.  421  ; 
Dowset  v.  Sweet,  Ambl.  175  ;  Lee  v.  Pain,  4  Ha.  251 ;  KeU  v. 
Chamier,  23  B.  195. 

But  if  the  testator  merely  designates  legatees  by  letters  having 
no  reference  to  their  names,  there  is  a  patent  ambiguity  which 
may  not  be  explained  by  evidence,  t  lay  ton  v.  Nugent,  13  M. 
&  W.  200 ;  Sullivan  v,  Sidlivan,  I.  R.  4  Eq.  457. 

Where  a  blank  is  left  for  the  name  of  a  legatee,  no  evidence 
of  intention  is  admissible,  and  the  gift  is  void  for  uncertainty. 
Winn  V.  Littleton,  2  Ch.  Ca.  51 ;  Baylis  v.  Attorney-General, 
2  Atk.  239;  Hunt  v.  HoH,  3  Bro.  C.  C.  311;  Taylor  v. 
Richardson,  2  Dr.  16. 

VN'here,  however,  there  is  a  clear  gift  to  a  certain  class,  and  an 
intention  is  expressed  of  including  or  excluding  certain  persous 
whose  names  are  left  in  blank,  the  clause  of  inclusion  or  exclusion 
only  is  void  for  uncertainty,  and  the  gift  to  the  class  is  good. 
lllingworth  v.  Cooke,  9  Ha.  37;  Gill  v.  Bagshaw,  L.  R.  2 
Eq.  746. 

But  if  the  testator  goes  on  to  define  the  class  by  name,  and 
inserts  the  names  of  persons  who  cannot  alone  be  said  to  consti- 
tute the  class,  leaving  blanks  for  other  names,  the  gift  is  void 
for  uncertainty;  for  instance,  if  the  gift  be  to  my  nephews  and 
nieces,  John  and  Nanny,  followed  by  a  blank,  John  and  Nanny 
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not  satisfying  the  description  nephews  and  nieces.     Oreig  v.  ^*P-  xxn. 
Martin,  5  Jur.  N.  S.  329. 

The  fact  that  a  blank  is  left  for  the  Christian  name,  or  for  the 
surname,  of  the  legatee  will  not  avoid  the  legacy  if  there  is  no 
doubt  to  whom  the  rest  of  the  name  applies.  Price  v.  Page, 
4.  Ves.  680;  Phillips  v.  Barker,  1  Sm.  &  G.  582,  where  the  gift 

was  to Davis,  daughter  of  S.  Davis,  and  the  testator  knew 

only  of  one  daughter  at  the  date  of  the  will.     In  bonis  De 
Rosaz,  2  P.  D.  66 ;  see  Re  Gregson's  Trxists,  12  W.  R.  935. 

II.  Where  the  legatee  is  inaccurately  named  or  described,  so  Inaccurate 
that  there  is  no  one  who  fully  answers  the  name  or  description, 
the  Court  will  if  possible  gather  from  the  contents  of  the  will 
and  the  gurrounding  circumstances  who  was  meant.  Ryall  v. 
Hannam,  10  B.  536;  Camoys  v.  Blunddl,  11  Sim.  467  ;  1  Ph. 
279  ;  1  H.  L.  778 ;  StHnger  v.  Gardiner,  27  B.  35;  4  De  G. 
&  J.  468;  Douglas  v.  Fellows,  Kay,  114;  Dooley  v.  Mahon, 
I.  R  11  Eq.  299 ;  In  re  TwohiU,  3  L.  It.  Ir.  21 ;  Patching  v. 
Bamett,  28  W.  R.  886;  In  bonis  Brake,  6  P.  D.  217 ;  Baxter 
V.  Morgan,  7  L.  R.  Ir.  501. 

In  determining  whether  a  legatee  fully  answers  the  descrip- 
tion, the  whole  will  must  be  considered.  Thus  though  there 
may  be  a  person  precisely  answering  to  the  name  given  by  the 
testator,  it  may  appear  from  other  parts  of  the  will  that  that 
person  could  not  have  been  intended.  Charter  v.  Charter,  h.  R. 
2  P.  &  D.  315:  *.  7  H.  L.  364;  In  re  Wolverton  Mortgaged 
Estates,  7  Ch.  D.  197. 

The  fact  that  a  legatee  has  once  been  accurately  described 
will  not  prevent  his  taking  another  gift  under  a  less  full  or  an 
inaccurate  description.  Doe  d.  Morgan  v.  Morgan,  1  Cr.  &  M. 
235  ;  Careless  v.  Careless,  19  Ves.  604;  1  Mer.  384. 

But  it  will  if  the  two  descriptions  are  so  different  as  to  raise 
a  strong  probability  that  the  same  legatee  cannot  have  been 
meant.    Lee  v.  Pain,  4  Ha.  254. 

If  a  legatee  is  mentioned  by  name  and  an  erroneous  descrip-  Name 
tion  is  added,  the  name  will  prevail  if  there  is  a  person  fully  ^^JiJIdcied 
answering  to  the  name  and  no  one  to  answer  the  description,  description 

°  ^  *■  laaccurate. 

Veritas  nominis  toUit  errorem  demonstrationis,    Standen  v. 
Standen,  2  Ves.  jun.  589;  6  B.  P.  C.  193;   Doe  d.  Gains  v. 
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Chap,  xxn.  RoiLge,  5  C.  B.  442  ;  Be  Blackman,  16  B.  377 ;  Re  Ingle's  Ti^ts, 

11  Eq.  578. 
Nam©  Similarly,  if  there  is  no  one  to  answer  the  name,  a  person 

inaccurate^ 

superadded      satisfying  the  description  will  take.     Pitcaime  v.  Bruae,  Finch, 

B^I^StJ!^  ^03 ;  Doiuset  v.  Sweet,  Amb.  175 ;  Parsoms  v.  Parsons,  1  Ves. 
jun.  26G ;  GaHh  v.  Meyrick,  1  B.  C.  C.  30;  Doe  d.  Cook  v. 
Danvers,  7  East,  229. 

EquiYocation.  III.  If  there  are  several  persons  who  accurately  answer  the 
whole  description,  there  is  an  equivocation,  and  evidence  of  the 
testator's  intention  is  admissible.  Lord  Cheneys  Case,  3  Rep. 
p.  137,  fol.  68a. ;  Doe  d.  Morgcm  v.  Morgan,  1  Cr.  &  M.  235 ; 
Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129 ;  Doe  d.  Allen  v.  Allen, 
}  2  A.  &  E.  451;  Jones  v.  Newnuin,  1  W.  Bl.  60;  Jefferies  v. 
Michell,  20  B.  15. 

And  if  part  of  the  description  applies  equally  to  two  persons 
and  the  rest  of  it  applies  to  no  one,  the  portion  which  has  no 
application  may  be  considered  away,  so  as  to  raise  an  equivoca- 
tion and  make  evidence  of  intention  admissible.  Price  v.  Page, 
4  Ves.  680 ;  Still  v.  Hoste,  6  Mad.  192  ;  Careless  v.  Careless, 
19  Ves.  604;  1  Mer.  384.  These  cases  are  referred  to  this  head 
by  Lord  Abinger,  C.B.,  in  Doe  d.  Hiscocks  v.  Hiscocks,  5  M.  &  W. 
363,  370;  but  qitoere  whether  rrice  v.  Page  was  not  a  case  of 
equivocation  strictly,  and  whether  the  latter  two  cases  were  not 
mere  cases  of  misdescription.  At  any  rate,  in  them  no  evidence 
of  intention  proper  was  oflFered,  but  only  evidence  of  surrounding 
circumstances. 

Equivocation       To  raise  a  case  of  equivocation  it  is  sufficient,  if  two  persons 

• 

tSTmizh'two      equally  answer  the  description  in  a  popular  sense. 

pereons  may         Thus  a  father  and  son  both  equally  answer  the  description 

not  both  .  .  . 

answer  the      John  Smith,  though  properly  speaking  the  son  is  John  Smith 

tfon^nSr^^"  ^^^  younger.     Jones  v.  Newman,  1  W.  Bl.  60. 

equal  g^  g^  person  whose  name  was  W.  M.  and  one  whose  name  was 

accuracy.  ^ 

W.  J.  R.  B.  M.  were  both  held  equally  to  answer  the  description 

\V.  M.,  since  a  man  is  popularly  known  by  his  first  Christian 

name.     Bennett  v.  Marshall,  2  K.  &  J.  7ijO. 

The  will  may       It  makes  no  difference  that  the  will  itself  shows  that  there 

iTraiwjrcaae  ^^^  '^^  persous  equally  answering  a  given  description.     For 

of  cquivoca-     instance,  if  there  is  a  gift  to  G.  G„  son  of  J.  G.,  another  to  G.  G., 

tion.  »  o  '/  ' 
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son  of  G.  G.,  and  a  third  to  G.  G.,  son  of  G.     Doe  d,  Gord  v.  C^P-  x^l« 
Needs,  2  M.  &  W.  129. 

But  parol  evidence  is  not  admissible  to  show  to  which  of  two 
antecedents  in  the  will  a  word  of  reference  is  to  be  referred,  if, 
for  instance,  two  Ann  CoUins's  have  been  mentioned,  and  there 
is  a  gift  to  the  said  Ann  Collins.  Fox  v.  Collins,  2  Ed.  107 ; 
Castledon  v.  Turner,  3  Atk.  257. 

No  case  of  equivocation  arises  if  it  can  be  gathered  from  the  An  apparent 
will  which  of  several  persons  equally  answering  the  name  is  vocation  may 
meant,  as  in  a  devise  to  M.  W.,  my  brother,  and  to  Simon,  my  by  the  ^ 
brother's  son — the  son  of  the   brother  just  mentioned   being  ***®^- 
clearly  indicated.     Doe  d.   Westlake  v.   Wesflake,  4  B.  &  Aid. 
57;  Healy  v.  Hecdi/,  I.  R.  9  Eq.  418. 

And,  similarly,  if  a  legatee  has  once  been  accurately  described, 
and  the  same  name  is  afterwards  mentioned  without  the 
description,  evidence  is  not  admissible  to  show  that  a  different 
legatee  of  that  name  was  meant.  Webber  v.  Corbett,  16  Eq. 
515 ;  Richardson  v.  Watson,  4  B.  &  Ad.  787. 

But  the  case  is  different  if  there  is  fiist  a  gift  to  A  B.  and 
then  a  gift  to  A.  B.  of  X.,  and  there  are  two  A  B.'s,  one  of  X. 
and  one  not.     Doe  d.  Morgan  v.  Morgan,  1  Cr.  &  M.  235. 

Further,  it  is  clear  that  if  there  were  a  gift  to  my  "nephews"  as  Whether 

nephews 

a  class,  evidence  that  the  testator  generally  applied  the  term  to  proper  and  a 
his  wife's  nephews  would  not  raise  a  case  of  equivocation  so  as  nephews  are 
to  make  evidence  of  intention  admissible  as  between  nephews  ^^  equally 

*■  nephews. 

proper  and  wife's  nephews.  Beachcroft  v.  Beachci^oft,  1  Mad. 
430,  which  may  be  cited  to  the  contrary,  so  far  as  it  cannot 
be  upheld  ex  visceinbus  of  the  will,  has  been  generally 
disapproved. 

It  is  equally  clear  that  if  the  testator  at  the  date  of  his  will 
bad  only  a  wife's  nephew  called  Joseph,  the  subsequent  birth  of 
a  brother's  son  called  Joseph  would  not  entitle  the  latter  to 
take  under  a  gift  to  my  nephew  Joseph.  And  the  result  would 
be  the  same  if  the  testator  at  the  date  of  his  will  was  not  aware 
that  his  brother  had  a  son  called  Joseph.  Doe  d,  Thomas  v. 
Beynon,  12  Ad.  &  E.  431;  Grant  v.  Grant,  L.  R.  5  C.  P.  380, 
ib,  727.  My  nephew  Joseph  is  clearly  persona  designata,  and 
the  question  then  is,  whom  did  the  testator  meon  to  point  out  ? 
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Chftp.  XXIL  Evidence  of  intention,  though  in  fact  admitted  in  Grant  v. 
Gh^anty  was  not  necessary  for  the  decision,  since  the  testator 
cannot  have  meant  to  benefit  a  person  of  whose  existence  he 
was  not  aware,  under  a  particular  name  and  description,  and 
therefore  a  case  of  equivocation  cannot  be  said  there  to  have 
arisen. 

Whether  evidence  of  intention  would  be  admissible  if  the 

testator  was  awaie  at  the  date  of  his  will  that  both  his  brother 

and   his  brother-in-law  had   sons  called  Joseph    is  doubtful, 

though  the  judgment  in  Grant  v-  Grant  seems  to  imply  that  it 

would. 

Case  wheie         IV.  If  there  is  a  gift  by  name,  with  a  particular  description 

doscription      Superadded,  and  there  is  some  one  who  answers  to  the  name  and 

appiiea  to  one  gQ^a^  qx^q  ^^q  answers  to  the  description,  no  evidence  of  intention 

pertton  and  ^  . 

part  to  is  admissible.   Doe  d.  Hiacooks  v.  Hiscocks,  5  M.  &  W.  363 ;  Ber- 

nasconi  v.  Atkinson,  10  Ha.  346 ;  Charter  v.  Charter,  L.  R.  2 
P.  &D.  315;  i6.  7H.  L.  364. 

In  some  cases,  if  there  is  nothing  to  point  out  one  person 
more  than  the  other,  the  gift  will  be  void  for  uncertainty. 
Thomas  v.  Thomas,  6  T.  R.  671 ;  Drake  v.  Drake,  8  H.  L.  172. 
See  (7ope  v.  Henshaw,  35  B.  420. 

In  such  cases  the  rule  that  the  name  is  to  prevail  against  an 

error  of  demonstration  can  only  apply  if  it  is  clear  that  the  error 

is  in  the  demonstration.     And  therefore  either  the  name  or 

the  description  will  prevail,  according  as  it  is  reasonably  certain 

that  the  mistake  is  more  likely  to  be  made  in  the  name  than  in 

the  description,  or  vice  versd. 

Gift  to  A.,  If  the  gift  is  to  A.  B.,  second  son  of  C.  D.,  and  A.  B.  is  the 

B.^'^wheMTA.    third  son,  and  there  is  nothing  either  in  the  will  or  in  the 

u  the  third      relations  of  the  second  and  third  sons  to  the  testator  to  point 

son  of  B.  ^  *^ 

out  one  more  than  the  other,  the  name  will  prevail.  Doe  d. 
Chevalier  v.  Huthwaite,  8  Taunt.  306 ;  2  Moo.  304 ;  see  3  B.  &. 
Aid.  632;  Pryce  v.  NewboLt,  14  Sim.  354;  Garland  v,  Beverley, 
0  Ch.  D.  213;  In  re  Lyon's  2  rusts,  48  L.  J.  Ch.  245;  see,  too, 
Farrer  v.  8t  CatheHn^'s  Coll.,  16  Eq.  19. 

But  it  may  appear  from  the  will  or  the  relations  of  the 
second  and  third  son  to  the  testator,  or  from  the  fact  that  one 
of  the  sons  was  otherwise  provided  for,  whether  the  name  or 
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description  was  erroneous.     Thus,  if  one  of  the  two  was  godson  Cha-P-  XXII. 
or  well  known  to  the  testator,  the  other  not,  the  former  takes. 
Beimasconi  v.  Atkinson,  10  Ha.  345;  Oregory's   Will,  34  B. 
601;  Hodgson  v.  Clarke,  1  D.  F.  &  J.  394. 

So  if  the  testator,  after  a  limitation  to  A.  B.,  the  second  son  of 
C,  limits  remainders  to  the  third  and  fourth  sons  and  so  on,  the 
argument  is  strong  that  the  description  and  not  the  name  was 
to  prevail,  Bvadshaw  v.  Bradshaw,  2  Y.  &  C.  Ex.  72 ;  Xedd  v. 
Neeld,  W.  N.  1878,  219. 

But  this  argument  was  held  not  to  apply  where  the  limitations 
were  to  R.  G.  fourth  son  of  G.  G.  in  fee  in  case  he  should  attain 
twenty-one,  but  if  he  should  die  under  that  age  to  the  fifth  son 
in  fee,  and  so  on ;  and  accordingly  R.  H.  G.,  the  third  son,  took. 
Gillett  V.  Gane,  10  Eq.  29. 

If,  on  the  other  hand,  the   description  is  such  as  to   par-  Where  the 

description  is 

ticularise  a  certain  person,  and  to  leave  no  doubt  as  to  which  careful  and 
of  two  persons  was  meant,  the  description  will  prevail.     Smith  t^y^. 
V.  Coney,  <i  Ves.  42;  Lee  v.  Pain,  4  Ha,  253;  Adams  v.  Jones, 
9  Ha.  485;   Charter  v.  Charter,  L.  R.  2  P.  &  D.  315;   ib,  7 
H.  L.  364. 

And  though  there  may  be  a  person  answering  to  the  name,  if 
there  are  in  the  will  expressions  which  sliow  that  he  could  not 
have  been  meant,  the  case  falls  under  the  same  head,  and  it 
becomes  a  question  whether  the  name  or  the  description  is  to 
prevail.  Charter  v.  Charter,  L.  R.  2  P.  &  D.  315 ;  ib.  7  H.  L.  364. 

If  the  description  is  such  as  itself  to  supply  a  motive  for  Where  the 
the  gift,  the  description  will  prevail.      Nunn's  Ti^ubts,  19  Eq.  g^ppiiesa 
331;  see  Be  Fry,  22   VV.  R.  679,  813;  Re  Blayneys  ^ras^,  J^^^^J ""^ 
I.  R.  9  Eq.  413.  "  ^ 

B.  Gifts  to  Persons  Filling  a  Ckrtain  Character. 

The  mere  fact  that  a  gift  is  made  to  a  named  legatee  in  a  Gift  to  a 
certain  character,  as  for  instance  to  my  wife  A.,  does  not  avoid  ctrLin  ^  * 
the  legacy  if  the  legatee  does  not  happen  to  fill  the  character,  character. 
Schloss  V.  Sti^bel,  6  Sim.  1 ;  Giles  v.  Gihs,  1  Keen,  685 ;  Re 
Pitt's   Will,  27  B.   576;  In  re  Boddington;  Boddington  v. 
Clairat,  22  C^h.  D.  597  ;  25  Ch.  D.  685. 
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Servants. 


Cliap.  xxn.  Where  the  testator  was  separated  from  his  wife,  and  had  gone 
through  the  ceremony  of  marriage  with  another  woman,  the 
latter  took  under  a  residuary  gift  "to  my  wife."  In  bonis 
Howe,  33  W.  R.  48. 

If  the  legatee  fradulently  assumed  the  character  of  wife  for 
the  purpose  of  deceiving  the  testator,  and  procuring  a  legacy, 
the  question  of  fraud  must  be  raised  in  the  Court  of  Probate. 
A  Court  of  Construction  has  no  jurisdiction  to  go  into  the  ques- 
tion of  fraud  where  the  will  has  once  been  proved.  Melwish  v. 
Milton,  3  Ch.  D.  27,  overruling  Kennell  v.  Abbott,  4  Ves.  802  ; 
Wilkinson  v.  Joughin,  L.  R.  2  Eq.  319 ;  see  RisMon  v.  Cobb, 
5  M.  &;  Cr.  145 ;  In  re  Boddington ;  BoddincfUm  v.  Clairat, 
25  Ch.  D.  685 ;  and  see  ante,  pp.  21,  65. 

Upon  the  question  whether,  under  a  gift  of  a  legacy  to  each 
of  the  testator's  servants,  servants  who  are  in  the  testator's 
service  at  the  date  of  the  will,  but  quit  it  before  his  decease,  are 
entitled  to  the  legacy,  there  are  two  cases  apparently  directly 
opposed.  Probably  the  later  authority,  in  which  they  were  held 
entitled  to  the  legacy,  would  be  followed.  Jones  v.  Herdey,  2 
Ch.  Rep.  162 ;  Parker  v.  Marchant,  1  Y.  &  C.  C.  290. 

The  word  servants  is  not  necessarily  confined  to  servants 
living  in  the  house.  It  has  been  held  to  include  a  farm-bailiflf , 
a  gardener  and  under-gardener,  and  a  house-steward.  Bulling  v. 
Ellice,  9  Jur.  936 ;  Thrupp  v.  CoUett,  26  B.  147 ;  Armstrong  v. 
ClaveHng,  27  B.  226. 

Such  persons  as  stewards  of  Courts,  a  coachman  provided  by 
a  job  master,  or  a  boy  occasionally  employed,  are  not  included 
under  the  term  servants.  Townshend  v.  Windham,  2  ^^ern.  546 ; 
ChUcott  V.  BroTrdey,  12  Ves.  114;  Thrupp  v.  Collett,  26  B.  147. 

The  term  domestic  servants  would  it  seems  exclude  out-door 
servants.     Ogh  v.  Morgan,  1  D.  M.  &;  G.  359. 

If  the  gift  is  of  a  year's  wages  it  will  be  limited  to  servants 
hired  by  the  year.  Booth  v.  Dean,  1  M.  &  K.  560 ;  Blackwell 
V.  Pennant,  9  H.  551 ;  Breslin  v.  Waldron,  4  Ir.  Ch.  334. 

A  bequest  to  the  two  servants  who  shall  be  living  with  me 
at  my  death,  has  been  held  to  go  to  all  living  with  the  testator 
at  his  death,  though  there  may  have  been  only  two  at  the  date 
of  the  will.     Sleech  v.  Ton^ington,  2  Ves.  sen.  560. 


Domestic 
servants. 

Gift  of  a 
year's  wages. 
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Under  a  bequest  to  servants  "  living  with  me  at  my  decease,"  ^''^P-  ^^^^ 
servants  who  have  been  wrongfully  discharged  before  the 
testator's  death,  or  voluntarily  leaving  the  service,  or  dismissed 
on  account  of  the  testator's  lunacy,  are  not  entitled  to  anything. 
Darlaw  v.  Edwards^  1  H.  &  C.  547  ;  Re  Serves'  Estate  ;  Venes 
v.  Mari^tt,  10  W.  R  751 ;  31  L.  J.  Ch.  519;  In  re  Hartleys 
Trusts,  26  W.  R.  590  ;  see  In  re  Benyon  ;  Benyon  v.  Grieves, 
32  W.  R.  871. 

But  a  servant  who  at  the  testator's  death  has  temporarily  left 
his  house  and  is  to  return  to  service  is  entitled  to  the  legacy. 
Herbert  v.  Reid,  16  Ves.  481. 

In  wills  under  the  Wills  Act  a  gift  to  the  testator's  wife  ^^^  ^  *^® 

•^  ^  testator  8 

must  mean  the  person  calling  herself  his  wife  at  the  date  of  wife, 
the  will,  as  a  second  marriage  operates  as  a  revocation  of  the 
will,  and  therefore  a  deceased  wife's  sister  may  take  under  the 
description  ol  the  testator's  wife.     Pratt  v.  Matthew^  22  B.  328; 
Pitt's  Will,  27  B.  576 ;  5  Jur.  N.  S.  1235. 

But  p7*imd  facie  wife  means  lawful  wife.  Davenport's  Trusts, 
1  Sm.  &  G.  126. 

'  A  gift  to  "  my  wife  A."  is  effectual  though  the  wife  may  after 
the  date  of  the  will  have  procured  a  divorce  on  the  ground  of 
nullity.  In  re  Boddington  ;  Boddington  v.  Clairat,  22  Ch.  D. 
597 ;  25  Ch.  D.  685. 

But  in  the  same  case  a  gift  to  the  wife  "  so  long  as  she  shall 
continue  my  widow  "  was  held  not  to  take  effect,  as  the  legatee 
never  having  been  the  testator's  wife  could  not  continue  his 
widow. 

PrimA  facie  a  gift  to  the  wife  of  A.  who  has  a  wife  living  Gi^*  to  *lie 

.  wife  of  a 

at  the  date  of  the  will  goes  to  that  wife  and  no  other.     Boreham  tKird  person. 
V.  Bignall,  8  Ha.  131 ;  Burrow's  Ti-asts,  10  L.  T.  K  S.  184. 

At  any  rate  this  is  the  case  if  there  is  anything  to  show 
that  the  testator  referred  to  a  person  known  to  him,  by  adding, 
for  instance,  the  epithet  "beloved."  Niblock  v.  Oarrett,  1 
R.  &  M.  629. 

And  when  a  daughter  has  been  described  as  wife  of  A.,  a 
subsequent  gift  to  her  husband  means  that  husband  only. 
Bi-yan's  Ti^ust,2  Sim.  N.  S.  103;  Franks  v.  Brooker,  27  B.  635. 

But  a  gift,  after  a  life  interest  to  a  son,  amongst  the  wife  of 
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Chap.  XXTT,  the  son  (in  case  she  should  survive  him)  and  all  and  every  the 
children  of  the  son,  has  been  held  to  include  a  second  wife, 
though  there  was  a  wife  living  at  the  date  of  the  will,  as  it  would 
include  children  by  a  second  marriage.  Fn  re  Lyne's  Trust,  8 
Eq.  65 ;  but  see  Firth  v.  Fielden,  22  W.  R.  622. 

And  a  direction  that  in  case  of  the  bankruptcy  of  any  of  the 
legatees  for  life,  their  shares  should  be  applied  for  the  benefit  of 
the  wife  and  children  of  such  legatees  during  the  remainder  of 
the  life  of  the  legatee,  will  include  a  second  wife  of  one  of  the 
legatees  who  was  married  at  the  date  of  the  will ;  the  direction 
being  applicable  to  several^  legatees,  some  of  whom  were  not 
married,  showing  that  no  particular  wife  was  intended.  Long- 
worth  V.  Bellaviy,  40  L.  J.  Cli.  513. 

But  a  similar  direction  as  to  the  share  of  one  legatee  who  was 
married  at  the  date  of  the  will  will  not  include  a  second  ynte. 
Boreham  v.  Bignall,  8  Ha,  131. 
HuflUand.  Under  a  gift  to  any  husband,  with  whom  the  testator's  daughter 

might  intermarry,  a  husband  who  had  obtained  a  divorce  was 
held  entitled.     Bullmore  v.  Wynter,  22  Ch.  D.  619. 
Gift  to  the  If  there  is  no  person  answenng  the  description  at  the  dale 

person  who      ot  the  wiU  or  the  death,  the  gift  vests  indefeasibly  in  the  first 
18  unmamed.   p^^Q^  ^[jq  answers  the  description.     Eadfard  v.  Willis,  12  Eq. 
105 ;  7  Oh.  7  ;  see  Peppin  v.  Beckford,  3  Ves.  570. 

As  to  the  effect  of  a  divorce  upon  a  gift  to  a  husband  and 

wife  during  their  joint  lives,  see  Knox  v.  WelU,  2  H.  &  M. 

674, 

Gifts  to  It  is  not  settled  what  the  effect  is  of  a  gift  to  a  husband  and 

wife  jmd  a      ^^^  ^^'^  ^  third  person  by   a  will  made  since   the  Married 

third  person.   Women's  Property  Act,  1882.     Possibly  the  Act  would  be  held 

not  to  affect  the  question.    In  re  March  ;  Mander  v.  Harris, 

24  Ch.  D.  222 ;  reversed  27  Ch.  D.  166. 

The  Act  does  not  affect  the  construction  of  such  a  gift  by  a 
will  made  before,  though  not  taking  effect  till  after  the  Act.  In 
re  March  ;  Mander  v.  Harris,  swpra. 

In  cases  not  affected  by  the  Act,  the  rules  are  as  follows : — 
"  If  an  estate  be  made  of  land  to  a  husband  and  wife,  and  to 
a  third  person,  in  this  case  the  husband  and  wife  have  in  law 
in  their  riglit  but  the  moiety."    Littleton,  sec.  291.     The  same 
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rule  applies  to  personalty,  and  it  makes  no  diflerence  whether  Cliap.  XXlL 
the  bequest  is  a  joint  tenancy  or  a  tenancy  in  common. 

Thus  a  bequest  to  A.  and  B.  his  wife  and  C.  as  tenants  in 
common  goes  in  moieties  to  A.  and  his  wife  and  to  C.  Wylde*8 
Estate,  2  D.  M.  &  G.  724. 

A  bequest  to  A.  and  B.  his  wife  and  C.  during  their  lives  and 
the  life  of  the  survivor  of  them,  and  after  the  death  of  the 
survivor  over,  would  be  enough  to  show  that  the  wife  was  to  take 
a  separate  interest.     Marchant  v.  Craggy  31  B.  398. 

If  the  bequest  is  to  A.,  B.  and  C.  and  the  wife  of  C.  equally, 
the  second  "  and  "  is  looked  upon  as  a  subcopiila,  and  the  property 
goes  in  thirda     Bincker  v.  Whatley,  1  Vern.  232. 

So,  too,  if  the  gift  is  to  A.,  his  wife  and  children,  the  husband 
and  wife  take  one  share.  Gordon  v.  Whiehlon,  11  B.  170; 
Atcheson  v.  Atcheson,  ib.  485. 

But  a  very  slight  evidence  of  intention  that  the  wife  is  to  take 
a  separate  share  has  been  held  sufficient  to  prevent  the  rule ; 
thus,  if  the  words  are  to  A.,  B.,  C,  and  his  wife  as  tenants  in 
common,  husband  and  wife  take  several  shares.  Warrington 
V.  Warrington,  2  Ha.  54,  where  the  husband  and  wife  were 
equally  of  kin  to  the  testatrix;  see,  too,  Payne  v.  Wagner,  12 
Sim.  184. 

And  apparently  if  the  words  are  to  my  son-in-law  B.  and  my 
daughter  P.  his  wife,  their  executors,  administrators,  and  assigns, 
both  take  equally — the  gift  not  being  to  husband  and  wife,  but 
to  son-in-law  and  daughter.  A.-O.  v.  BaccJnts,  9  Kr.  30;  11 
Pr.  547. 

Possibly  the  rule  of  the  unity  of  husband  and  wife  would  not 
be  applied  to  a  husband  and  wife  living  under  a  foreign  law, 
which  recognises  the  separate  existence  of  the  wife.  Dicw  v. 
De  Livera,  5  App.  C.  123. 

Whether  a  gift  to  unmarried  children  is  a  designatio  per- ^e*"*™?  o' 

the  word 

aonarum  or  not  depends  on  the  language  of  the  will.     Thus,  a  unmarried  in 
gift  to  the  son  and  unmarried  daughters  of  A.  goes  to  the  daughters  *  * 

unmarried  at  the  date  of  the  will,  the  gift  to  the  son  showing 
that  particular  persons  are  meant.  Hall  v.  Robertson,  4  D.  M. 
&  G.  781 ;  see  Elliott  v.  Elliott,  11  Ir.  Ch.  482. 

Where  the  gift  designates  a  class  ascertainable  at  the  testator's 
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Cliap.  XXIL  death,  the  subsequent  marriage  of  one  of  the  class  will  not  avoid 
the  gift  Jubber  v.  Jubber,  9  Sim.  503  ;  see  Blagrove  v.  Com^e, 
27  B.  138. 

The  primary  meaning  of  unmarried  in  a  direct  gift  is  never 
having  been  married.  Thiailethwayit  8  Trusts,  1  Jur.  N.  S.  881 ; 
24  L.  J.  Ch.  713;  Dahv/mple  v.  Hall,  16  Ch.  D.  715  ;  In  re 
Sergeant ;  Mertena  v.  Wcdley,  26  Ch.  T).  575. 

Under  a  gift  to  A.  B.,  if  she  be  sole  and  unmarried,  the  legatee 
whose  marriage  had  been  disolved  by  the  Divorce  Court  was 
held  entitled.     In  re  Le8ingham*8  Trusta,  24  Ch.  D.  703. 

And  under  a  gift  after  the  death  of  the  husband  to  the  wife  so 
long  as  she  continues  unmarried,  the  wife  is  entitled  though  she 
has  been  divorced.     Knox  v.   Wells,  31  W.  R.  559 ;  48  L  T. 
655. 
Gift  to'*  a  A  gift  to  "a  son"  of  a  person  will,  it  seems,  go  to  the  sou 

living  at  the  date  of  the  gift,  if  there  is  one.     Powell  v.  Davies, 

1  B.  532. 

If  there  is  no  son  living  it  goes  to  the  first  son  bom  afterwards, 
if  he  survives  the  testator.     Powell  v.  Davies,  1  B.  532 ;  Ash- 
burner  V.  Wilson,  17  Sim.  204 ;  see,  too,  Russell  v.  Russell,  12 
Ir.  Ch.  377. 
Gift  to  one  A  gift  to  one  of  a  class,  as  to  one  of  the  sons  of  a  person,  is 

void  void,  though  only  one  member  of  the  class  may  happen  to  be 

living  at  the  death  of  the  testator.     Strode  v.  Russell,  2  Vem. 
621, 624 ;  In  bonis  Baylis,  1  Sw.  &  T.  613 ;  In  bonis  Blackwell, 

2  P.  D.  72 ;  see  Beauchant  v.  Usticke,  W.  N.  1880,  14. 
Giftetoafint      The  natural  meaning  of  first  or  second  son  is  first  or  second 

or  second  eon.  .  ,         -  ,  .  ^i 

m  order  of  birth. 

1.  I4o  difficulty  arises  where  all  the  sons  bom  are  living  at 
the  testator's  death,  or  where  no  sons  have  then  been  bom.  In 
the  latter  case,  the  first  or  second  son  bom  afterwards  will  take. 
See  Driver  v.  Frank,  3  Mau.  &  S.  25 ;  8  Taunt.  468 ;  Alexander 
V.  Alexander,  16  C.  B.  59 ;  Bennet  v.  Bennet,  2  Dr.  &  Sm. 
266. 

The  second  bom  son  will  take  as  second  son,  though  bis  elder 
brother  may  die  before  he  is  born.  Trafford  v.  Ashton,  2  Vem. 
660. 

2.  If  there  is  a  first  son  at  the  date  of  the  will  it  seems  probable 


ELDER   AND    YOUNGER.  209 

that   he    would    take    as   persmia   designate,      Sauvders    v.  Chap.  xxil. 
Richardson,  18  Jur.  714 ;  see  Re  Harris,  2  W.  R  689. 

So,  too,  if  there  were  a  first  and  second  son  living  at  the  date 
of  the  will  the  second  son  would  probably  take  under  the 
description  second  son.  Whether  the  second  son  at  the  date  of 
the  will  whose  elder  brother  had  died  would  take  as  second  son, 
qucere. 

3.  If  a  first  or  second  sou  is  dead  at  the  date  of  the  will  the 
term  will  mean  first  or  second  son  at  the  testator's  death.  King 
V.  Bennetty  4  M.  &  W.  36  ;  Thompson  v.  Thompson,  1  Coll.  388» 
— where  the  provisions  of  the  will  were  confirmed  by  a  codicil 
after  the  death  of  the  first  bom  son. 

4.  If  a  first  or  second  son  is  born  after  the  date  of  the  will 
and  dies  in  the  testator's  lifetime,  a  first  or  second  surviving  son 
will  take,     Lom/ix  v.  Holmdon,  1  Ves.  sen.  290. 

But  this  is  not  the  case  if  the  testator  contemplates  the  pos- 
sibility of  lapse  and  provides  for  it ;  for  instance,  by  a  gift  to  the 
seventh  or  youngest  child  of  a  person  who  at  the  date  of  the 
will  had  six  children.  West  v.  Lord  Frimate  of  Ireland,  2  Cox, 
258  ;  3  B.  C.  C.  148. 

The  terms  elder  and  younger  in  wills  must  primd  facie  be  Meaning  of 
considered  as  used  in  their  strict  sense  as  applicable  to  age,  and  elder  and 
not  in  the  figurative  sense  of  anterior  and  posterior  in  order  of  y^""^^''- 
limitation  of  estates.     Scarishrick  v.  Lord  Skelmersdale,  4  Y.  & 
C.  Ex.  78 ;  2  H.  L.  167  ;  Lyddon  v.  EUison,  19  B.  565  ;  Livese^f 
V.  Livesey,  2  H.  L.  419 ;  LoTigfield  v.  Bantry,  15  L.  R.  Ir.  101. 

In  the  case  of  limitations  of  real  estate  devised  for  life  with 
remainders  in  tail,  the  natural  meaning  of  eldest  son  is  first 
born  son.     Bathurst  v.  Errington,  2  App.  C.  698,  709. 

Therefore,  under  a  devise  to  the  eldest  son  of  A.  for  life  with 
remainder  to  his  first  and  other  sons  successively  in  tail,  with 
remainder  to  the  second  and  other  sons  of  A.  successively  in 
tail,  if  the  first  born  son  of  A.  dies  in  the  testator's  lifetime 
without  issue,  A.'s  second  son  takes  an  estate  tail.  Meredith  v. 
Treffry,  12  Ch.  D.  170. 

The  term  eldest  son  may  mean  only  son,  as  youngest  child 
may  mean  only  child.  Twite  v.  Bermingham,  L.  R  7  H.  L.  634; 
Emery  v.  England,  3  Ves.  232. 
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Chap.  XXII.  If  tlie  testator  contemplates  a  younger  son  as  becoming  eldest, 
or  if  the  eldest  were  clead  at  the  date  of  the  will,  eldest  son  can, 
of  course,  not  mean  first  born  son.  Hervey-Bathiirst  v.  Stanley, 
4  Ch.  D.  251 ;  S.  C.  sub.  nom.  Bathurst  v.  Ernngton,  2  App.  C. 
698. 

A  clause  shifting  estates  in  the  event  of  a  younger  son  be- 
coming the  eldest  son  of  his  father  applies  only  to  a  son  becoming 
the  eldest  in  his  father's  lifetime.  Bathurat  v.  En^ngtoUt  2 
App.  C.  098. 

Next  awrviv-  When  a  tcstator  has  made  disposition  in  favour  of  his  sons, 
arranging  them  in  a  descending  order  of  birth  with  a  gift  over  of 
their  respective  shares  in  certain  events  to  "  my  next  surviving 
son,"  the  next  younger  son  takes  under  this  description.  East- 
wood V.  Lockwood,  L.  R.  3  Eq.  487. 

In  the  case  of  a  bequest  of  personalty,  whether  immediate  or 
in  remainder,  to  the  eldest  child  of  a  person,  the  eldest  child 
living  at  the  testator's  death  will  take,  though  he  may  not  have 
been  the  eldest  at  the  date  of  the  will.  Re  Hai^ria  Ti^uat,  2 
W.  R  689. 

The  class  With   regard  to  the   period  at  which  the  class  of  younger 

children  ia  to  children  is  to  be  ascertained — 

at  the^riod        ^^  there  is  an  immediate  gift  to  younger  children  the  clas^will 

of  vegting.  \^q  ascertained  at  the  testator's  death,  and  a  child  who  after  that 
time  becomes  eldest  will  not  be  excluded.  Coleman  v.  Seymour^ 
1  Ves.  sen.  209  ;   Umbers  v.  Jaggard,  9  Eq.  201. 

Similarly,  if  the  gift  is  to  younger  children  who  attain  twenty- 
one,  a  child  who  is  a  younger  child  when  it  attains  twenty-one 
will  take,  though  it  may  afterwards  become  eldest.  Adams  v. 
Roberts,  25  B.  658.  The  decision  in  Matthews  v.  Paul,  3  Sw. 
328,  may  be  supported  on  the  ground  that  the  son  excluded  was 
the  eldest  at  the  time  of  vesting  as  well  as  at  the  time  of  distri- 
bution.    See  Domvile  v.  Winnington,  26  Ch.  D.  382. 

In  the  same  way  an  eldest  son  to  be  excluded  will  be  ascer- 
tained at  the  time  of  vesting  and  not  at  the  time  of  distribution. 
Sandeman  v.  Mackenzie,  1  J.  &  H.  613 ;  Adams  v.  Bush,  8  Sc. 
405;  6  Bing.  N.  C.  164  ;  Theed's  Settlement,  3  K.  &  J.  375  ; 
Ada  HUH  V.  Adams,  25  B.  642;  Domvile  v.  Winnington,  26 
Ch.  D.  382. 
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The  testator  may,  however,  show  that  the  persons  filling  the  <51i»p.  xxn. 
character  of  eldest  or  youngest  children  were  to  be  ascertained  Contraiy 
at  the  time  of  distribution  by  contemplating,  for  instance,  the  '**®'**^°'^ 
possibility  that  several  persons  successively  might  become  eldest 
sons  after  the  time  of  vesting.    Bowles  v.  Bowles,  10  Ves.  177 ; 
Livesey  v.  Livesey^  2  H.  L.  419;  Madden  v.  I  kin,  2  Dr.  &  S.  207. 

Where  the  gift  is  to  younger  children  upon  some  contingency.  Gift  to  a  clau 
the  cases  are  conflicting.  *  children  upon 

If  there  are  no  children  surviving  when   the   contingency  *  °^^**°^^^y* 
happens  the  gift  goes  to  the  representatives  of  those  who  died 
in  the  lifetime  of  an  elder  brother.     Lady  Lincoln  v.  Pelkam, 
10  Ves.  166. 

If  there  are  children  living  when  the  contingency  happens 
Ellison  V.  Ah*ey,  1  Ves.  sen.  Ill,  and  Hall  v.  Heiver,  Amb. 
204,  are  direct  authorities  for  saying  that  the  eldest  child  is  to 
be  then  ascertained,  and  not  before.  Sec,  too,  Stevens  v.  Pile, 
30  B.  284. 

But  now  it  would  probably  be  held  that  the  class  ought  to  be 
ascertained  at  the  time  when  the  interests  become  transmissible, 
and  it  was  so  decided  in  Bi^an  v.  Collins,  16  B.  14.  See,  too, 
Sanders  Trust  L,  R  1  Eq.  675. 

The  exclusion  from  a  class  of  a  child  "  entitled  "  to  certain  Meaning  of 
property  means  jyrinid  facie  entitled  in  possession.     Chorley 
V.  Loveland,  33  B.  189  ;  12  W.  B.  187;  Umbers  v.  Jaggard,  9 
Iki.  201. 

See  further  as  to  the  construction  of  similar  clauses  of  exclu- 
sion, Wyndham  v.  Fan£,  11  Ha.  287 ;  Johnson  v.  Foulds,  5  Eq. 
268 ;  Re  GryWs  Ti^ust,  6  Eq.  589. 

When  the  testator  has  placed  himself  in  loco  parentis,  and  In  what  cases 
shows  an  intention  to  provide   portions  for  younger  children,  means  iv  son 
the  rule  established  with  regard  to  marriage  settlements,  that  ^^^"^of*  ^^g 
elder  son   means  a  son   taking  the  bulk   of  the   estate,  and  estates, 
younger  son  a  son  unprovided  for,  applies  to  wills,  as  well  in 
the  case  of  personalty  as  of  realty.    Bayley's  Settlement,  9  Eq. 
491 ;  6  Ch.  590. 

In  such  cases  the  rule  is  that  where  the  bulk  of  an  estate  is 
settled  in  strict  settlement,  and  by  the  same  settlement  portions 
are  provided  for  younger  children,  no  child  taking  the  bulk  of 

p  2 
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Chap.  XXIL  the  estate  by  virtue  of  the  limitations  in  strict  settlement,  shall 
take  any  benefit  from  the  portions.  Macoubrey  v.  Jcni^s,  2 
K.  &  J.  684,  690. 

Even  in  marriage  settlements,  however,  this  construction  will 
nut  be  adoptee! ,  unless  it  appears  upon  the  face  of  the  instru- 
ment that  the  exclusion  had  reference  to  the  fact  of  the  person 
to  be  excluded  taking  other  property.  Re  Theed's  Settlevient, 
3  K.  «&  J.  375  ;  Hei^ey-Bathurst  v.  Stanley,  4  Ch.  D.  251,  262  ; 
see  Domvile  v.  Winnington,  26  Ch.  D.  382. 

The  time  for  ascertaining  who  fills  the  character  of  eldest  son 

is  the  period  for  distributing,  the  portions,  but  he  need  not  then 

be  entitled  to  the  settled  estate  if  he  has  substantially  had  the 

benefit  of  it.     CoUingwood  v.  Stanhope,  L.  R.  4  H.  L.  43. 

Younger  gon        And  a  youijger  son  who  at  that  time  has  become  the  eldest, 

not  taking       and  takes  the  estate  will  be  excluded  from  a  portion,  though 

eatate™*^^       the  portion  may  have  already  vested  in  him.     G^ray  v.  Earl  of 

Limerick,  2  De.  G.  &  S.  370 ;  Richards  v.  Richards,  Johns.  754 ; 

Davies  v.  H\jbguenin,  1  H.  &  M.  730 ;  Swiiibume  v.  Sunnbxiime, 

17  W.  R.  47 ;  see  LeaJce  v.  Leake,  10  Ves.  476. 

If,  however,  the  eldest  son  is  excluded  not  as  eldest  son,  but 
by  name,  the  rule  does  not  apply.     Wood  v.  Wood,  4  Eq.  48. 
In  what  cages      There  may,  however,  be  circumstances  showing  that  the  eldest 
is  to  be  son  is  to  be  ascertained  at  some  other  time  than  the  period  of 

atThe*^riod    distribution  ;  for  instance,  at  the  time  of  vesting, 
of  vesting.  ^  mere  gift  over  to  take  effect  on  a  younger  son  becoming 

an  eldest  before  attaining  twenty-one  will  not  alter  the  rule. 
Bayley's  Settlement,  9  Eq.  491 ;  6  Ch.  690. 

But  if  there  is  a  clear  intention  that  the  portions  are  to  vest 
indefeasibly  before  the  time  of  distribution,  the  eldest  son  is 
ascertained  at  the  time  of  vesting.  Windham  v.  GraJtani,  1 
Russ.  331;  see  Ex  parte  Smyth,  12  Ir.  Ch.  487;  Re  Rivers* 
Settlement,  40  L.  J.  Ch.  87. 
Under  what  The  further  question  arises  in  what  manner  the  younger 
muHt  take  the  child  must  be  entitled  to  the  e^^tate  in  order  to  be  excluded  from 

family  eetateR  ^  portion, 
in  order  to  be        ^ 

excluded  from      The  fact  that  the  estate  has  been  sold  for  a  sura  not  sufficient 

a  portion. 

to  satisfy  tbe  portions  does  not  entitle  the  eldest  son  to  a  portion. 
Reid  v.  Hoare,  26  Ch.  D.  363. 
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A  second  son,  becoming  an  eldest  son,  but  prevented  from  ^^Rp.  xxil. 
taking  the  estate  l)y  a  recovery  suffered  in  the  lifetime  of  his 
brother,  is  entitled  to  share  in  portions  provided  by  the  settle- 
ment for  younger  children.  Tennison  v.  Moore,  13  Ir.  Eq.  424; 
Speiicer  v.  Spencer,  8  Sim.  87 ;  Macoubrey  v.  Jones,  2  K.  &  J. 
684 ;  Adams  v.  Beck,  25  B.  648,  overruling  Peacocke  v.  Pares, 
2  Kee.  689. 

So,  too,  a  younger  son  succeeding  to  the  reversion  of  the 
settled  estates,  not  under  the  settlement  creating  the  portions, 
but  by  descent  or  by  devise,  is  not  within  the  rule,  and  does  not 
lose  his  right  to  a  portion.  Sing  v.  Leslie,  2  H.  &  M.  68; 
Adanis  v.  Beck,  25  B.  648. 

On  the  other  hand,  as  a  younger  child  becoming  elder  is  ex-  A.n  elder  son 
eluded  from  taking  a  portion,  so  an  elder  child  not  taking  the  estate  may  be 
estate  is  admitted  to  a  portion.    Duke  v.  Doidge,  2  Ves.  sen.  203.  p°Jj-j,n  ^  * 

And  if  he  dies  before  the  period  of  distribution  his  representa- 
tives are  entitled,  whether  the  exclusion  is  of  the  eldest  son  for 
the  time  being  or  not.     Ellison  v.  Thomas,  2  Dr.  &  Sra.  Ill; 

I  D.  J.  &  S.  18;  Davies  v.  Huguenin,  1  H.  &  M.  730;  Swin- 
burne V.  Sivinbitime,  17  W.  R.  47. 

An  elder  son  has  been  included  under  the  expression  second  Gift  to  second 
and  other  sons,  in  cases  where  the  probability  was  that  the  gong  has  L 
elder  had  been  left  out  by  mistake.     Langston  v.  Langston,  some  c^es 
8  Bl.  N.  S.  16;  2  CI.  &  F.  194;  Blake's  Estate,  19  W.  R.  765;  firat'so^n  * 

ali'eadv 

Tavenior  v.  Grindley,  32  L.  T.  N.  S.  424;  Graitanv,  Langdale, 

I I  L.  R  Ir.  473. 

But  this  construction  will  not  be  adopted  when  there  are 
sufficient  reasons  for  the  exclusion  of  the  elder  son.  Bermivg- 
ham  v.  Tidte,  I.  R.  7  Eq.  221 ;  L.  R.  7  H.  L.  634. 
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CHAPTER  XXIII. 

CONSTBUCTION   OF  GIFTS  TO  CHILDREN. 

A.  Illegitimate  Children. 

CI1AP.XZIII.  I.  "The  description  child,  son,  issue,  every  word  of  that 
cwidren  species,  must  be  taken  jyriind  facie  to  mean  legitimate  child, 
means  legiti-   gQ^  or  issue : "  per  Lord  Eldon,  Wilkinson  v.  Adam,  1  V.  &  B. 

mate  children.  -^ 

422.     And   it  may  be  stated   as   a  general    rule   that  where 
there  is  a  bequest  to  children  without  anything  on  the  face  of 
the  will  to  show  that  the  testator  meant  by  children  illegiti- 
mate children,  and  there  is  a  possibility  at  the  date  of  the  will 
of  legitimate   children   to   satisfy  the  terms    of  the   bequest, 
evidence  dehors  the  will  is  not  admitted  to  prove   that  the 
testator  may  or  must  have  me«ant  illegitimate  children.     Dur^ 
rant  v.  Friend,  5  De  G.  &  S.  343;  Re  Davenport's  Trusts,  1  Sm. 
&  G.  126;  Re  OverhiWs  Trusts,  1  Sm.  &  G.  362;  Medworth  v. 
Pope,  27  Beav.  71;  Waimer  v.  Warner,  15  Jur.  141 ;  20  L.  J. 
Ch.  273;  and  see  Oabb  v.  Prendergast,  1  K.  &  J.  439;  Oodfrey 
V.  Davis,  6  Ves.  43;  Kenebel  v.  Scrafton,  2  East.  630;  Hari'is 
v.  Lloyd,  T.  &  R.  310 ;  Mortimer  v.  West,  3  Russ.  370 ;  Bagley 
v.  MoUard,  1  R.  &  M.  581 ;  Swains  v.  Kenn^rUy,  1  V.  &  B. 
469 ;  Meredith  v.  Farr,  2  Y.  &  C.  C.  525;. Re  Bolton;  Brovm 
V.  Bolton,  53  L.  T.  25. 

The  same  rule  applies  where  the  words  next  of  kin  are  used. 
Re  Standley's  Estate,  L.  R.  2  Eq.  303. 

In  the  will  of  a  Jew  domiciled  in  England,  children  must 
mean  legitimate  children  according  to  English  and  not  accord- 
ing to  Jewish  law.     Levy  v.  Solomon,  25  W.  R  842. 

In  the  case  of  real  estate  the  question  of  legitimacy  must 


ILLEGITIMATE   CHILDREN.  215 

be  determined  according  to  English  law.    Doe  v.  VardUl,  7  C'l.  Cliap.xxiil. 
&  F.  895 ;  6  Bing.  N.  C.  385 ;  9  Bl.  N.  S.  32. 

lu  the  case  of  a  gift  of  personalty  to  the  children  of  a 
person  having  a  foreign  domicile,  the  children  need  not  be 
legitimate  according  to  English  law,  if  tliey  are  legitimate 
according  to  the  law  of  their  parent's  domicile  at  the  time 
of  their  birth.  In  re  Goo(hnan's  Trusts,  14  Ch.  D.  619  ; 
17  Ch.  D.  266.  overruling  so  far  as  contra  In  re  WnghVs  Tracts, 
2  K.  &  J.  595  ;  Boyes  v.  Bedale,  1  H.  &  M.  798.  See  In  re 
Wilson's  Trusts,  L.  R.  1  Eq.  247;  ib.  3  H.  L.  55;  Atkinson  v. 
Avderson,  21  Ch.  D.  100. 

In  the  same  way  children  born  before  the  marriage  of  their 
parents  in  a  country  where  a  subsequent  marriage  legitimates 
the  children,  are  to  be  treated  as  legitimate.  In  re  Andros; 
Andros  v.  Andros,  24  Ch.  D.  637. 

In  the  absence  of  direct  evidence  of  the  marriage  of  the 
parents  of  the  children,  it  may  be  proved  by  reputation.  Lyle 
V.  Ellwood,  19  Eq.  98;  Collins  v.  Bishop,  48  L.  J.  Ch.  31. 

As  to  proof  of  legitimacy,  see  Hawes  v.  Draeger,  23  Ch.  D. 
173. 

IL  But  under  the  description  of  child,  son,  issue,  and  similar  lu  what  cases 
words,  illegitimate"  children  if  they  have  acquired  the  reputation  children  may 
of  being  children  of  the  person  in  question  may  take  in  the  **^®* 
following  cases : 

1.  If  looking  at  the  circumstances  existing  at  the  date  of  When  there 
the  will  there  is  no  possibility  of  legitimate  children  to  satisfy  biiity  of 
the  terms  of  the  bequest.  chUd^l^*" 

(a.)  If,  for  insta-nce,  the  bequest  is  to  the  children  of  A.  now 
living,  and  A.  has  only  illegitimate  children,  they  would  take. 
Dover  v.  Alexander,  2  Hare,  282,  per  Wigram,  V.-C. 

(6.)  So  if  it  appears  from  the  language  of  the  will  that 
children  living  at  the  date  of  the  will  are  meant,  and  there 
are  only  illegitimate  children  then  living,  they  will  take. 

Thus  in  Holt  v.  Sindrey,  7  Eq.  170,  there  was  a  bequest  to 
the  testator  s  "  daughter  Mary,  the  wife  of  John  Lattimer,"  and 
after  her  death  *•  unto  all  and  every  the  child  or  children  of  his 
said  daughter  hegotten  or  to  be  begotten."  It  appeared  that 
^lary  was  not  the  lawful  wife  of  John  Lattimer,  and  that  the 
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Chap.xxllT.  testator  was  not  aware  of  this  fact.  Stuart,  V.-C,  held  that 
illegitimate  children  bom  at  the  date  of  the  will  were  sufficiently 
described  by  the  words  **  children  begotten."  See,  too,  In  re 
Dixon,  2  Jur.  N.  S.  970 ;  Oabh  v.  Prendergast,  1  K.  &  J. 
439. 

And  in  Savage  v.  Robertson,  7  Eq.  176,  a  bequest  to  "my 
sister,  Mary  Robertson,  and  her  two  youngest  daughters,"  Mary 
Robertson  being  a  spinster,  was  held  a  sufficient  designation  of 
her  two  youngest  illegitimate  daughters.  See  Hartley  v. 
Tinbber,  16  B.  510;  Laker  v.  Hordern,  1  Ch.  D.  644. 

A  direction,  however,  to  divide  property  into  shares  cor- 
responding in  number  with  the  number  of  legitimate  and 
illegitimate  children  of  a  person  at  the  date  of  the  will,  is  not 
in  itself  a  sufficient  indication  that  illegitimate  children  then 
living  are  meant  to  be  included,  since,  if  before  the  testator's 
death  one  or  more  of  the  children  had  died,  the  division 
prescribed  by  the  will  would  have  been  inapplicable.  Cartimnght 
V.  Vavbdry,  5  Ves.  530;  In  re  Wells'  Estate,  i)  Eq.  599. 

(c.)  If  the  gift  is  to  the  children  of  a  deceased  person  who 
had  only  illegitimate  children,  the  illegitimate  children  take. 
Lord  Woodhouselee  v.  Dairy mple,  2  Mer.  419;  Edmunds  v. 
Fessey,  29  Beav.  233. 

{d.)  If  the  gift  is  to  the  children  in  the  plural  of  a  deceased 
person  who  had  only  one  legitimate  child  and  one  or  more 
illegitimate  children,  they  will  all  take  in  order  to  satisfy  the 
plural  number.  Gill  v.  Shelley,  2  R.  &  M.  336 ;  Ijeiyh  v.  Byron, 
1  Sm.  &  G.  486 ;  but  see  Hart  v.  Durand,  3  Anstr.  684. 

If,  however,  it  does  not  appear  on  the  face  of  the  will  that 
the  person  to  whose  children  the  bequest  is  given  was  dead  at 
the  date  of  the  will,  and  the  testator  was  not  a  near  relation,  it 
will  not  be  presumed  that  he  knew  of  the  death,  but  evidence 
will  be  admitted  to  show  that  he  was  aware  of  it.  See  Herbert's 
Trusts,  IJ.  &  H.  121 ;  Milne  v.  Wood,  42  L.  J.  Ch.  545, 

(e.)  The  description  "  children "  will  also  be  taken  to  mean 
illegitimate  children  when  the  gift  is  to  the  children  of  two 
persons  who  cannot  by  any  possibility  have  legitimate  children 
between  them.     Bay  ley  v.  Snelham,  1  S.  &  St,  78. 

(/)  And  it  seems  that  a  bequest  by  an  unmarried  man  or 
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woman  to  his  or  her  children  must  meaa  illegitimate  children,  Chap.  XXIII. 

because  every  will  since  the  Wills  Act  made  by  a  man  or  woman 

is  revoked  by  his  or  her  marriage  (see  sec.  18),  and,  therefore, 

none  but  illegitimate  children  could  by  any  possibility  take 

under  it.     Pratt  y.  Matiliew,  22  Beav.  328 ;  Clifton  v.  Ooodbun, 

6  Eq.  278;  see  In  re  Bolton;  Boltonv.  Bolton.W.^, 1885, 128. 

But  under  a  gift  to  the  children  of  a  living  person,  when  there  pircmniitaiiceB 
is  no  evidence  on  the  face  of  the  will  to  show  that  illegitimate  to  adinit 
children  are  intended,  legitimate  children  alone  will  take.    And  children, 
this  will  be  the  case — 


Though  the  person  whose  children  are  to  be  benefited  has,  at 
the  date  of  the  will,  only  illegitimate  children,  and  at  the 
testator's  death  there  is  no  possibility  of  any  others.  Godfrey  v. 
Dav^is,6  Ves.  43;  Re  Davenport's  Ti^usts,  1  Sm.  &  G.  126; 
Kelly  V.  Hammond,  26  B.  36;  Dorin  v.  Dorin,  L.  R.  7  H.  L.  568. 

It  will  also  be  the  case,  though  the  person  to  whose  children 
a  gift  is  bequeathed  has,  at  the  date  of  the  will,  only  illegitimate 
children,  and  is,  whether  from  old  age  or  other  causes,  never 
likely  to  have  any  others.  Re  Overkill's  Trust,  1  Sm.  &  G.  362; 
Paul  V.  Children,  12  Eq.  16. 

There  are,  however,  two  cases  in  which  this  rule  has  not  been  Fraser  v. 
followed.     Fraser  v.  P'ujgott,  You.  354,  before  Lord  Lyndhurst;  Beachcroft  v. 
and  Beachcroft  v.  Beachcroft,  before  Sir  Thomas  Plumer,  M.  R.,  ^^^ 
1  Mad.  430.     In  the  former,  after  a  bequest  to  the  testator's 
grandchildren,  being  children  of  his  sons,  whether  born  in  wed- 
lock or  not,  there  was  a  gift  of  residue  to  his  two  sons,  and  if 
either  died  his  moiety  to  go  to  his  children  equally.     Both  sons 
died   in   the   testator's   lifetime.      One   had   only   illegitimate 
children,  the  other  legitimate  and  illegitimate  children      Lord 
Lyndhurst  held  that  the  illegitimate  children  of  the  son,  who 
had  no  others,  and  the  legitimate  children  alone  of  the  other 
son  were  entitled.     Lord  Lyndhurst  lays  down,  "If  there  be  no 
legitimate  children,  then  extrinsic  evidence  may  be  given  of 
the  persons  who  were  intended." 

The  same  would  seem  to  follow  from  the  decision  of  Sir 
Thomas  Plumer  in  Beachcroft  v.  Beachcroft,  which  was  the  case 
of  a  bequest  by  an  unmarried  man  to  "  my  children."  See,  too, 
Laker  v.  Hordern,  1  Ch.  D.-644. 
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Chap.  zzni.  These  cases  have,  however,  been  repeatedly  questioned.  See 
James  v.  Smith,  14  Sim.  216 ;  Re  OverhilVs  Tt'usta,  1  Sm.  &  G. 
362 :  Holt  V.  Sindrey,  7  Eq.  170.  And  so  far  as  they  go  to 
establish  a  rule  that  a  gift  by  will  to  the  children  of  a  living 
person,  who  at  the  date  of  the  will  has  only  illegitimate  children, 
and  never  has  any  .others,  is  good  as  regards  the  illegitimate 
children,  they  cannot  be  held  to  be  law.  It  may,  however,  be 
noticed  that  the  decision  in  Beackcroft  v.  Beachcrofi  may  be 
upheld  on  grounds  independent  of  any  such  rule.  The  Master 
of  the  Rolls  seems  to  adopt  the  principle  that  children  means 
present  children :  "  It  is  unreasonable  to  suppose  that  a  man 
sitting  down  to  make  his  will  and  intending  bounty  to  the 
children  of  a  certciin  individual,  should  not  have  in  his  mind 
some  present  person  to  fill  that  character;"  but  afterwards  he 
lays  stress  upon  the  words  "  mother  of  my  children,"  as  indica- 
ting that  the  testator  meant  illegitimate  children,  for,  he  asks, 
"  Did  anybody  ever  describe  his  wife  by  the  term  mother  of  my 
children?"  1  Mad.  p.  444;  and  finally  he  says,  "I  think  ex 
viscerihus  of  the  will,  the  legatees  whom  this  testator  must  have 
intended  to  describe  were  not  the  possible  progeny  of  after  mar- 
riage but  existing  persons,  children  already  born."  So  that  the 
case  would  rather  seem  to  be  one  in  which  the  testator  has  on 
the  face  of  his  will  shown  that  he  meant  illegitimate  children  to 
take.  See  per  Stuart,  V.-C,  Re  OverhilVs  Trusts,  1  Sm.  &  G. 
362. 
The  testator  2.  Illegitimate  children  existing  at  the  date  of  the  will, 
that  he  meant  including  a  child  then  en  ventre,  may  take  under  the  term 
chMrenu*^  children  if  they  are  sufficiently  indicated,  that  is  to  say,  where 
"  taking  the  will  as  the  dictionary  of  the  meaning  of  the  terms 
used  in  it,"  it  appears  that  the  testator  meant  illegitimate 
children.  Wilkinson  v.  Adam,  1  V.  &  B.  422,  p.  462 ;  Hill  v. 
Crook,  L.  R  6  H.  L.  265.  "The  intention  need  not  be  ex- 
pressed in  language  which  is  necessarily  susceptible  of  only  one 
interpretation,  but  it  is  sufficient  if  it  is  indicated  in  a  way  that 
excludes  the  probability  of  an  opposite  intention  having  existed 
in  the  mind  of  the  testator."  HiU  v.  Crook,  L.  R.  6  H.  L.  277, 
per  Lord  Chelmsford. 

(a.)  Thus  natural  children,  born  at  the  date  of  the  will,  of 
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course  take  where  the  gift  is  to  natural  children  in  express  Chap.  XXIIL 
terms.     Metham  v.  Duke  of  Devonshire,  1  P.  Wms,  529 ;  Bar- 
nett  V.  Tugwelly  31  B.  232 ;  Evans  v.  Massey,  8  Price,  22 ; 
Bentley  v.  Blizard,  4  Jur.  N.  S.  652. 

(b.)  So  if  after  a  gift  to  the  children  of  A.,  the  testator  in  a 
subsequent  gift  defines  whom  he  means,  by  adding  "  namely," 
and  inserting  their  names.  Meredith  v.  Fai^,  2  Y.  &  C.  C.  525. 
(c.)  If  there  is  a  gift  to  the  children  of  the  testator  by  a  par- 
ticular woman,  when  it  appears  on  the  face  of  the  will  that  he 
has  a  wife  living,  or  to  "  ray  wife  A.  for  life,  and  after  her  death 
to  my  children,"  where  tlie  testator  is  not  married  to  A.,  but  has 
a  wife  living  from  whom  he  is  separated,  his  children  by  A.  will 
take.  Wilkinson  v.  Adam,  1  V,  &  B.  422;  Lejrine  v.  Bean,  10 
Eq.  160.     See  Bayley  v.  Snelham,  1  S.  &  St.  78. 

(d,)  A  convenient  nde  of  construction  might  very  fairly  have  Gift  to  A., 
been  deduced  from  the  judgments  of  the  House  of  Lords,  in  ^nd  then  to 
Hill  V.  Crook,  L   R.  6  H.  L.  265,  to  the  effect  that  where  a  ^«'  ""^'^^^"^ 
testator  describes  A.  as  the  wife  of  B.  when  he  knows  that  A.  is 
is  not  in  fact  lawfully  married  to  B.,  and  by  that  description 
gives 'property  to  her  for  life  with  remainder  to  her  children, 
the  terra  children  must  be  taken  to  include  A.'s  children  by  B. 
See  per  Earl  Cairas,  L.  R.  6  H.  L.  p.  285. 

The  Courts  have,  however,  refused  to  adopt  this  rule,  and  as 
the  cases  stand,  it  appears  to  be  necessary  to  make  the  following 
distinctions : — 

A  gift  to  "  my  daughter  A.  the  wife  of  B.,"  and  then  for  the 
"  children  of  my  said  daughter,"  where  A.  and  B.  can  by  no 
possibility  have  legitimate  children  between  them,  will  include 
the  illegitimate  children  of  A.  by  B.  Hill  v.  Crook,  L.  R.  6  H.  L. 
265;  PerHns  v.  Goodwin,  W.  N.  1877,  111. 

But  the  same  rule  does  not  apply  if  A.  and  B.,  though  un- 
married at  the  date  of  the  will,  may  marry  and  have  legitimate 
children.  In  re  Ayles*  Trusts,  1  Ch.  D.  282;  In  re  Yearwood^s 
Trusts,  5  Ch.  D,  545 ;  Mlis  v.  Houston,  10  Ch.  D.  236.  In  the 
first  of  these  cases  it  does  not  appear  whether  the  testator  knew 
that  A.  and  B.  were  unmairied  at  the  date  of  the  will. 

(e.)  Under  a  gift  to  the  children  of  the  testator's  daughter  by 
her  present  putative  husband  or  by  any  other  person  whom  she 


220 


CONSTRUCTION   OF   GIFTS   TO   CHILDREN. 


Chap.  XXIII. 


Illegitimate 
child  called 
a  child. 


Whether 
legitimate  and 
illegitimate 
children  can 
take  together 
undtr  one 
description. 


might  marry,  though  the  daughter  subsequently  married  her 
then  putative  husband,  her  illegitimate  son  by  him  took.  In  re 
Brown  8  Tnist,  16  Eq.  239 ;  In  re  Connor,  2  J.  &  Lat.  456 ; 
Dilley  v.  Matthews,  13  W.  R.  676  ;    11  Jur.  N.  S.  425. 

(/.)  If  the  testator  expressly  includes  an  illegitimate  child  in 
the  word  children,  for  instance  by  a  recital  that  the  testator  has 
certain  children  among  whom  he  enumerates  an  illegitimate 
child,  or  the  like,  the  illegitimate  child  will  take  under  a 
subsequent  gift  to  children.  Given  v.  Bryant^  2  D.  M.  & 
G.  697;  Worts  v.  Cuhitt,  19  B.  421 ;  Evans  v.  Dmies,  7  H. 
498. 

So,  too,  it  would  seem  that  if  the  testator  describes  an  illegiti- 
mate nephew  as  his  nephew,  a  subsequent  gift  to  the  children 
of  his  nephews  would  include  the  children  of  the  illegitimate 
nephew.  Tugwell  v.  Scott,  24  B.  141 ;  Allen  v.  Webster,  6  Jur. 
N.  S.  574. 

The  fact  that  an  illegitimate  child  has  been  described  as  a 
child  in  a  gift  to  him  would  probably  not  alone  be  sufficient  to 
show  that  he  was  intended  to  be  included  in  a  subsequent  gift 
to  children.  In  re  Hindle  ;  Megson  v.  Hindle,  28  W.  R  866 ; 
15  Ch.  D.  198 ;  see  Bagley  v.  Mollard,  1  R.  &  M.  581 ;  In  re 
Humphries  ;  Smith  v.  Millidge,  24  Ch,  D.  691. 

III.  It  has  sometimes  been  laid  down  that  legitimate  and 
illegitimate  children  cannot  together  take  under  the  same 
description  or  the  same  class.  For  instance,  in  Bagley  v. 
Mollard,  1  R.  &  M.  581,  the  M.  R.  said,  "  Whenever  the  general 
description  of  children  will  include  legitimate  children  it  cannot 
also  be  extended  to  illegitimate  children,"  p.  586.  See,  too,  per 
Lord  Romilly,  M.R.,  in  Pratt  v.  MattJiew,  22  Beav.  328.  "  It  is 
also  clear  that  illegitimate  children  cannot  take  under  a  gift  to 
children  unless  it  be  quite  clear  on  the  face  of  the  gift  that  legi- 
timate children  never  could  have  taken  under  the  gift."  As 
early  an  authority,  however,  as  Wilkinson  v.  Adam,  1  V.  &  B. 
422,  seems  to  point  the  other  way  (see  especially  the  opinion  of 
the  judges  there  stated),  though  the  exact  point  was  not  decided, 
but  there  is  no  doubt  now  since  the  case  of  Hill  v.  Crook,  L.  R. 
6  H.  L.  265,  that  a  gift  to  children,  with  a  clear  intention  that 
it    shall  apply    to    existing    illegitimate    children,  will   be  so 
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applied,  although  the  gift  must  be  extended  to  future  legitimate  Chap.XXlIL 
children. 

IV.  A  bequest  to  future  illegitimate  children,  born  between  Bequest  to 
the  date  of  the  will  and  the  testator's  death  where  they  are  gitimate 
suflBciently  designated,  is  good  as  regards  those  children  who  ®*^^<'^"' 
have  at  the  time  of  the  testator's  death  acquired  the  reputation 
of  being  the  children  in  question. 

Previously  to  the  case  of  Occleston  v.  Fullalave,  9  Ch.  147, 
the  general  current  of  authority  seems  to  have  been  in  favour  of 
the  opinion  that  no  gift,  however  express,  to  unborn  illegitimate 
children  would  be  allowed  by  law,  and  that  under  a  gift,  good 
as  to  illegitimate  children  as  a  class,  no  illegitimate  children 
born  after  the  date  of  the  will  would  be  permitted  to  take. 
(See  per  Lord  Chelmsford  in  Hill  v.  Crooky  L.  R.  6  H.  L.  278.) 
This  opinion  was  frequently  expressed  incidentally  by  the 
Judges  (see,  for  instance,  per  Lord  St.  Leonards  In  re  Conmyr, 
2  J.  &  Lat.  460  ;  Lord  Romilly,  Medivavth  v.  Pope,  27  Beav,  73; 
Holt  v.  Sindrey,  7  Eq.  176,  and  per  Lords  Chelmsford  and 
Colonsay  in  Hill  v.  Crook,  L.  R.  6  H.  L.  265) ;  but  the  exact 
point  does  not  appear  to  have  been  decided  till  Howarth  v. 
Mills,  L.  R  2  Eq.  391.  In  that  case  there  was  a  bequest  by  a 
single  woman,  "  to  each  and  every  of  my  children,  legitimate  or 
otherwise,  who  shall  be  living  at  the  time  of  my  decease,"  and 
Lord  Hatherley  held  that  illegitimate  children  bom  after  the 
date  of  the  will  could  not  take.  See  also  Metham  v.  Duke  of 
Devon,  1  P.  Wms.  521),  and  the  remarks  on  that  case  by  the 
L.  J.  James  in  Occleston  v.  Fullalove,  L.  E.  9  Ch.  p.  167.  The 
grounds  of  the  opinion  and  the  decision  based  upon  it  were  that 
a  gift  to  future  illegitimate  children  is  against  public  policy,  as 
being  an  inducement  to  vice ;  but  the  decision  of  the  Lords 
Justices  of  Appeal  in  Occleston  v.  FvMalove,  9  Ch.  147,  has  now 
settled  that  there  is  no  rule  of  policy  preventing  gifts  by  will 
to  future  illegitimate  children  where  it  is  suflBciently  clear  that 
they  were  intended  to  take,  and  Houurth  v.  Mills  is  therefore 
overruled. 

It  is  a  question  of  some  interest  whether  the  judgment  of  the 
Lords  Justices  in  Occleston  v.  Ftdlalove  would  be  upheld  by  the 
House  of  Lords,  and  considering  the  adverse  judgment  of  Lord 
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Cliap.XXllL  Selbome  and  the  dicta  of  Lords  Chelmsford  and  Colonsay  in 
Hill  V.  Crook,  not  dissented  from  by  Lord  Cairns,  to  which 
must  be  added  the  decision  of  Lord  Hatherley  in  Howarih  v. 
Mills,  there  may  be  some  doubt  upon  this  point. 

A  gift  to  future  illegitimate  children  is  against  public  policy, 
it  is  said,  because  it  encourages  immoral  connections  and  dis- 
courages marriage.  It  is,  however,  difficult  to  see  how  a  gift  by 
will  which,  till  the  death  of  the  testator,  is  of  no  eflFect,  what- 
ever it  may  be  morally,  can  legally  be  said  to  be  a  consideration 
or  inducement  to  immorality.  If  a  man  were  to  make  a  settle- 
ment by  deed  upon  himself  for  life,  with  remainder  to  such 
illegitimate  children  whom  he  might  at  the  time  of  his  death 
be  reputed  to  have  by  a  certain  woman,  as  he  should  by  will 
appoint,  and  in  default  of  appointment  over,  with  a  general 
power  of  revocation,  apparently  no  appointment  as  to  ofter-bom 
iUegitimate  children  would  be  good,  though  the  deed  may  not 
have  been  communicated  to  anyone :  see  Dover  v.  Alexander, 
2  Ha.  275.  And  the  distinction  between  such  a  deed  and  a  gift 
to  after-bom  illegitimate  children  by  will  is,  no  doubt,  difficult 
to  draw..  But  the  distinction  between  cases  on  either  side  of  a 
boundary  line  is  necessarily  subtle  and  technical.  A  deed 
speaks  from  its  execution,  a  will  is  effectual  only  from  the  tes- 
tator's death.  A  deed  is  a  legal  and  formal  document,  requiring 
a  formal  execution  of  the  power  of  revocation ;  a  will  is  informal 
and  can  be  revoked  or  modified  in  a  manner  equally  informal. 
In  the  case  of  a  deed,  with  a  power  of  revocation,  there  is  a 
pHmd  facie  presumption  that  it  will  not  be  revoked,  as  revoca- 
tion would  involve  trouble  and  expense,  which  would  not  be 
incurred,  or  incurred  in  less  measure,  in  the  case  of  a  will. 
Under  these  circumstances  the  distinction,  though  practically 
evanescent,  may  very  well  be  upheld  as  a  matter  of  legal  con- 
venience. At  any  rate,  if  the  distinction  between  such  a  deed 
as  before  mentioned  and  a  will  is  refined,  the  distinction  which 
would  make  a  bequest  to  an  illegitimate  child  the  day  before  it 
is  conceived  bad,  and  a  similar  bequest  the  day  after  it  is  con- 
ceived good,  is  on  grounds  of  public,  policy  equally  refined.  The 
inducement,  if  any,  to  immorality,  when  once  the  strictly  legal 
conception  of  consideration  is  departed  from,  lies  as  much  in  the 
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capacit3»^  of  benefiting -illegitimate  children  by  will  at  all,  as  of  Ckap.  XXIII. 
benefiting  future  illegitimate  children. 

The  decision  in  Occleston  v.  Fallalove,  while  deciding  that  Whether 

...    express  re- 

fnture  illegitimate  children  may  take  under  a  gift  by  will,  if  ferenceto 
sufficiently  described,  leaves  some  doubts  on  the  question  of  neceflaary. 
what  description  will  suffice.     The  gift  there  was  "  to  all  other 
children  which  the  testator  might  have  or  be  reputed  to  have  by 
M.  L.,  then  bom  or  thereafter  to  be  bom,"  and  the  Lords  Justices 
laid  stress  upon  the  word  reputed,  as  obviating  any  difficulty 
which  might  arise  if  it  were  necessary  to  inquire  into  the  fact  of 
paternity — an  inquiry  which  the  law  will  not  undertake.     "  A 
man  makes  a  gift  'to  my  future  children  by  A.  B.;'  there  is  a 
condition  annexed  to  the  gift  that  they  shall  be  really  his  chil- 
dren ;  but  that  is  a  condition  the  existence  or  non-existence  of 
which  it  is  impossible  to  ascertain.     His  access  or  non-access, 
the  access  or  non-access  of  any  other  person  or  persons,  the  more 
or  less  profligacy  or  immorality  of  the  female,  the  signs  of  race 
or  caste,   or   blood,  might  have  all  to  be  inquired    into  and 
brought  into  public  discussion  before  it  could  be  ascertained 
whether  or  not  they  were  his  children.     The  law  forbids  such 
inquiries,  and,  except  in  exoneration  of  parish  rates,  accepts  no 
evidence  of  actual  paternity  but  the  marriage  union,"  per  Lord 
Justice  James,  Occleston  v.  Fullalove,  p.  163 ;  and  "  the  cases 
appear  to  establish  that  a  bequest  to  the  future  illegitimate 
children  of  a  man  is  void  for  uncertainty,  because  the  law  will 
not  allow  evidence  to  be  given  that  they  are  the  actual  children 
of  the  man,"  per  Lord  Justice  Mellish,  ib,  170.     These  remarks 
seem  to  imply  that  where  future  illegitimate  children  of  a  par- 
ticular father  are  referred  to  they  can  only  take  under  a  form  of 
words  descriptive  of  the  reputation  and  not  the  fact  of  paternity. 
But  the  distinction  appears  to  be  unimportant,  and  in  In  re 
Goodwin's  Tiitsts,  17  Eq.  345,  where  there  was  a  bequest  by  a 
woman  to  "all  and  every  her  children  and  child  by  Richard 
Perkins,"  the  M.  R.  held  that  an  after-bora  child,  who  at  the 
time  of  the  testator's  death  had  acquired  the  reputation  of  being 
her  child  by  Richard  Perkins,  was  entitled. 

This   case,  it   may  be  noticed,  also  decides   that  words  of  Words  of 
futurity  are   not   necessary   to   enable   after-bom   illegitimate  neceasary. 
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Ch»p.  XXTIT  children  to  take  unless  a  distinction  could  be  drawn  between 

"  her  children  "  and  "  all  and  every  her  children." 
Illegitimate  V.  Illegitimate  children  born  after  the  <leath  of  the  testator, 
after  the  unless  en  ventre  at  that  time,  can  in  no  case  take  under  his  will. 
J[^^''"  Such  a  gift  would,  in  fact,  be  the  same  as  a  gift  by  deed  upon 
an  immoral  condition.  Ci'ook  v.  Eill,  24s  W.  R.  876 ;  3  Ch.  D. 
773. 
Illegitimate  VI.  With  regard  to  an  illegitimate  child  en  ventre  «a  mire  at 
at  the  date  of  the  date  of  the  will,  such  a  child  can  take  if  it  is  sufficiently 
the  wilL  designated  ;  thus,  a  bequest  to  the  child  with  which  a  woman  is 

at  the  time  pregnant  is  a  good  bequest,  as  there  can  be  no 
uncertainty.  Evans  v.  Massey,  8  Pr.  22 ;  Gordon  v.  Goi^don, 
1  Mer.  142. 

And  where  a  gift  to  the  children  of  a  woman  applies  to 

illegitimate  children,  an  illegitimate  child  en  ventre  at  the  date 

of  the  will  is  admitted  to  share.     Hill  v.  Crook,  3  Ch.  D.  773. 

Whether  But  if  a  child  is  described  with  reference  to  its  father  there 

can  aoquke  a^  seems  to  be  considerable  doubt  whether  the  bequest  is  not  void 

^1^  for  uncertainty.    To  establish  the  fact  of  paternity  would  involve 

an  inquiry  which  the  law  will   not  allow,  and  it  is  doubtful 

whether  an  illegitimate  child  can  acquire  a  title  by  repute  till  it 

is  bom.     See  Earle  v.  Wilson,  17  Ves.  528. 

In  Gordon  v.  Gordon  (sup.  cit.),  Lord  Eldon  says:  "A  bastard 
cannot  take  as  the  issue  of  a  particular  person  until  it  has 
acquired  the  reputation  of  being  the  child  of  that  person,  which 
cannot  be  before  its  birth."  (See,  too,  Metham  v.  Duke  of 
Devon,  1.  P.  Wms.  529;  Blodwell  v.Edivards,  Cro.  El.  509;  see 
1  Co.  Litt.  3  6.) 

On  the  other  hand,  both  Lord  St.  Leonards  and  Lord  Romilly 
seem  to  have  thought  that  an  illegitimate  child  en  ventre  may 
have  a  name  by  reputation.  "A  child  en  ventre  sa  mire  is  a 
child  in  esse,  and  may  have  a  name  by  reputation,"  per  Lord  St 
Leonards  in  /?i  7C  Connor,  2  J.  &  Lat.  p.  460;  and  "It  is  un- 
doubtedly  true  that  a  child  en  ventre  sa  mire  may  acquire  a 
name  by  reputation  although  illegitimate,"  per  Lord  Romilly  in 
Pratt  V.  Matthew,  22  B.  339.  On  practical  grounds  there  seems 
to  be  no  reason  why  an  illegitimate  child  en  ventre  sa  mire 
should  not  acquire  a  title  by  reputation,  and  looking  at  the 


repute. 
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tendency  of  the  more  recent  decisions,  ending  with  Occleston  v.  Chap,  ZXIIL 
Fullalove,  the  probability  seems  to  be  that  the  Courts  would 
adopt  the  opinion  of  Lords  St.  Leonards  and  Eomilly. 

VIL  Where  there  is  a  bequest  to  future  illegitimate  children,  "Wliethep 
but  without  a  specific  description  which  could  apply  to  a  child  at  the  death 
en  ventre  at  the  testator's  death :  ^dwa  rfft 

If  the  gift  is  to  the  illegitimate  children  of  a  woman,  a  child  ^  '^.ili*"|^ 
en  ventre  at  the  time  of  the  testator  s  death  will  be  admitted  to  children, 
take.  When  the  so-called  rule  of  public  policy  against  bequests 
to  illegitimate  children  bom  between  the  date  of  the  will  and 
the  testator  s  death  is  rejected,  there  is  no  reason  why  illegiti- 
mate children  en  venire  should  be  treated  by  the  law  with  less 
favour  than  legitimate.    Hill  v.  Crook,  3  Ch.  D.  773. 

Where  the  gift,  however,  is  to  future  illegitimate  children 
with  a  reference  to  the  father,  the  same  diflBculty  with  regard  to 
reputation  arises  as  in  the  case  previously  mentioned.  If,  how- 
ever, a  bastard.en  venire  can  acquire  a  title  by  repute,  it  seems 
it  would  take  under  the  gift  in  question  if  the  repute  is  acquired 
at  the  time  of  the  testators  death,  which  appears  to  be  the 
proper  limit  for  fixing,  it  See  per  Lord  Justice  Hellish,  L.  R. 
9  Ch.  17L 

B.  Legitimate  Children. 

1.  Children  primd  facie  includes  children  by  a  first  and  The  term 
second    marriage,      Barrington   v.   Tristram,  6    Ves.    345 ;  indudes 
Critchett  v.  Taynton,  1  E.  &  M.  541 ;  Andrews  v.  Andrews,  15  f"^^/ 
L.  R.  Ir.  199.  "<»^^ 

XDaniage. 

And  even  where  there  was  an  express  reference  to  a  present 
or  any  future  husband,  children  by  a  former  husband  were  not 
excluded.  Pasmore  v.  Huggins,  21  B.  103;  Re  Pickup's 
WUl,  IJ.  &  H.  389. 

But  there  may  be  an  intention  to  exclude  the  children  of  a 
first  marriage.  Stavers  v.  Barnard,  2  Y.  &  C.  C.  539 ;  Lovejoy 
V.  Carter,  35  B.  149. 

2.  A  gift  to  the  children  of  a  living  person  will  not  go  to  his  Children  do 
grandchildren,  though  he  may  have  only  grandchildren  living  grand- 

at  the  date  of  the  will  and  the  testator's  death.    Moor  v.  Rais-  °^^<^™°- 
beck,  12  Sim.  123. 
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Chap.  XXIII.  If,  however,  the  gift  is  to  the  children  of  a  person  deceased, 
who  had  only  grandchildren  living  at  the  time,  the  grand- 
children will  take,  and  they  Mrill  take  to  the  exclusion  of  great 
grandchildren.  Berry  v.  Bei^y,  3  Giff.  134;  9  W.  R  889; 
Fenn  v.  Death,  23  B.  73. 

But  a  gift  to  the  children  of  a  deceased  person,  who  has  only 
grandchildren  living  at  the  date  of  the  will,  will  not  go  to  the 
grandchildren  if  the  will  distinguishes  between  children  and 
grandchildren.     Laying  v.  Thonias,  3  Dr,  &  S.  497. 

And  a  gift  to  the  children  of  several  persons  deceased  will 

not  include  the  grandchildren  of  one  who  had  no  children  at  the 

date  of  the  will  ii  there  are  any  children  of  the  others  to  take. 

Radcliffe  v.  BucJdey,  10  Ves.  195  ;  In  re  Kirk;  Nicolson  v. 

Kirlc,  W.  N.  1885,  7. 

Gift  to  3.  A  gift  to  children  hereafter  to  be  bom  or  that  may  be 

bom  will  not  bom  will  not,  without  more,  exclude  children  already  born. 

Sm  ak^dj?  Sibblethwait  v.  CaHwright,  Ca.  tem.  Talb.  .31  f  WUldnson  v. 

Adam,  1   V,  &  B.   422,  464;  Harrison  v.  Harrison,  I.  R. 

10  Eq.  290. 

But  where  there  are  gifts  to  three  out  of  four  children 
living  at  the  date  of  the  will,  a  gift  to  each  child  that  may  be 
born  applies  only  to  after-bom  children.  Early  v.  Middleton, 
14  B.  453;  3  D.  F.  &  J.  1. 
PosthumbuB  And  in  the  same  way  a  testator  may  confine  his  bounty  to 
posthumous  children.  Doe  d  Blakiaton  v.  Haalewood,  10  C.  B. 
544;  see  White  v.  Barber,  5  Burr.  2703;  Re  Lindsay,  3 
Jr.  Ch.  239. 
After-bom  4.  Words  priind  fade  referring  to  present  children,  such  as 

w^r"'         "  ^  children  lawfully  gotten,"  or  "  to  every  child  he  hath,"  will 
excluded.        ^ot  exclude  after-bom  children  if  they  can  fairly  be  constrjLied 
as  referring  to  the  stirps.    Brovme  v.  CfroombrUlge,  4  Mad.  495 ; 
.  Ringrose  v.  Bramham,  2  Cox,  384 ;  see  Goodfellow  v.  Good- 
fellow,  18  B.  356. 

A  gift  to  "children  who  survive  me"  will  not  exclude  those  bom 

after  the  testator's  death.     Re  Clark's  Estate,  3  D.  J.  &  S.  111. 

Ezpren  gift         5.  An  express  gift  to  one  child  will  not  prevent  his  taking 

not  exclude     Under  a  subsequent  gift  to  children.    Reay  v.  Rawlins,  29  B. 

biiii  from  a      88 ;  see  Hanna  v.  Bell,  7  Jr.  Ch.  208. 
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Nor  will  a  gift  to  A.  and  her  daughter  for  their  lives  exclude  ^^J^^P-XXIII. 


the    daughter  from  taking  under  a  gift  in  remaiud  e  r  to  the  Bubsequent 
children  of  A.  and  her  daughter.     Almack  v.  Hoi^f  1  H.  &  M.  ^ii(^n. 
630. 

On  the  other  hand,  a  gift  to  several  children  by  name  will  not 
prevent  other  children  from  ticking  under  a  subsequent  gift  to 
children.  Moffatt  v,  Burnie,  18  B.  211 ;  see  Re  Connm^  8 
Jr.  Eq.  401. 

A  gift  to  children  "from  A.  downwards "  includes  A.  Lett  v. 
Osborne,  47  L.  T.  40. 

6.  When  there  is  a  gift  to  the  members  of  a  class  for  their  Cbiidren  of 
lives,  with  remainder  to  their  children,  the  death  of  a  member  at  the  date  of 
of  the  class  in  the  lifetime  of  the  testator  after  the  date  of  the     ®  ^ 

will  will  not  prevent  his  children  from  taking,  but  the  children 
of  members  of  the  class  dead  at  the  date  of  the  will  will  not 
take.    Habergham  v.  Eidchalgh,  9  Eq.  395. 

On  the  other  hand,  if  the  gift  is  to  the  testator  s  brothers  and 
sisters  for  their  lives,  with  remainder  to  their  children,  and  the 
testator  has  only  one  brother  living  at  the  date  of  the  will, 
children  of  deceased  brothers  and  sisters  will  take.  Bai^ahy  v. 
Tasaell,  11  Eq.  863. 

7.  Gifts  to  the  children  of  A.  and  B. :—  Gift  to  the 

,  ,  .      ^    -     .  .      ,  .  /.  children  of 

a.  It  seems  that  the  pi^md  facie  grammatical  construction  of  A.  and  B. 
a  gift  to  the  children  of  A.  and  B.  is  that  B.  and  the  children  of 
A.  are  entitled.     In  re  Featheratone's  Trusts,  22  Ch.  D.  111. 

6.  If  A.  and  B.  are  described  as  bearing  the  same  relation  to 

t  he  testator,  and  equal  legacies  have  been  given  to  them,  the 

children  of  both  take— as  in  a  gift  to  the.  children  of  my  brother 

A.  and  my  brother  B.    Ma^on  v.  Baker,  2  K.  &  J.  567;  seo 

•  Whicker  v.  Mitfoi^d,  3  B.  P.  C.  442. 

c.  If  they  do  not  bear  the  same  relation  to  the  testator,  and 
A.  has  children  at  the  date  of  the  will,  while  B.  is  unmarried, 
the  gift  goes  to  B.  and  the  children  of  A.  Stuvwivoll  v.  Hales, 
34  B.  124. 

d.  So,  too,  if  A.  is  described  as  deceased;  for  instance,  if  the 
gift  be  to  the  children  of  the  late  A.  and  6.,  B.  and  the  children 

of  A.  will  take.    Lugar  v.  Harman,  1  Cox,  250;  Uaivea  v 
Hawea,  14  Ch.  D.  614;  but  see  Be  Davies'  Will,  29  B.  93. 

Q2 
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ciiap.  xxin.      This  is  d  fortiori  the  case  where  B.  is  referred  to  as  a  legatee. 
Ingle's  Tnists,  11  Eq.  578. 

e.  A  gift  for  "  the  benefit  of  the  children  of  A.  and  of  B." 

goes  to  the  children  of  A.  and  of  B.    Peacock  v.  Stockford,  3  D. 

M.  &  a.  73. 

Gift  to  a  8.  If  there  is  a  gift  to  the  six  children  of  A.  who  has  only  six 

number  of      living  at  the  date  of  the  will,  the  legacy  goes  to  them.    Sherer 

th^^.S.'"'"  V.  Bishop.  4  B.  C.  C.  65. 

more.  ^^  ^  seventh  child  en  ventre   at   that  time  will   not  be 

admitted  to  a  share.    Re  Emery's  Estate,  24  W.  R.  917. 

But  if  the  number  does  not  correspond  with  the  number 
living  at  the  date  of  the  will,  all  the  children  then  living  will 
take,  whether  the  gift  is  of  a  lump  sum  or  of  a  distinct  sum  to 
each,  in  which  latter  case  each  child  will  be  entitled  t.o  a  legacy 
of  that  sum.  Garvey  v.  Hibbert,  19  Ves.  125;  Stebbing  v. 
Walkey,  2  B.  C.  C.  85;  1  Cox,  250;  Lee  v.  Pain,  4  Ha.  249; 
Han^ison  v.  Han*ison,  1  R  &  M.  72;  Morrison  v.  Martin^ 
5  Ha.  507;  Yeats  v.  Yeats,  16  B.  170;  see  4  Ch.  D.  46;  Lee  v. 
Lee,  10  Jur.  N.  S.  1041 ;  Spencer  v.  Ward,  9  Eq.  607 ;  In  re 
Bassetfs  Estate;  Perkins  v.  Fladgate,  14  Eq.  54. 

The  fact  that  a  blank  is  left  for  the  insertion  of  the  names 

of  the  legatees  makes  no  difference.    iTKechnie  v.  Vaughan, 

15  Eq.  289. 

Evidence  of        In  such  cases  evidence  of  intention  is  not  admissible  to  show 

benefit  certain  that  the  testator  meant  certain  of  the  children,  or  the  children 

children.         ^f  ^  particular  marriage  who  may  correspond  in  number  with 

the  number  mentioned  in  the  will.    Daniell  v.  Daniell,  3  De 

G.  &  S.  337;  Matthews  v.  Foulshaiv,  12  W.  R.  1141. 

Thus  under  a  bequest  to  the  two  children  of  my  son  Joseph, 
who  had  four  living  at  the  date  of  the  will,  two  by  a  first  and 
two  by  a  second  marriage,  all  the  children  took,  aud  evidence  of 
an  intention  to  benefit  the  children  of  the  first  marriage  was 
not  admitted.    Mattheivs  v.  Fovlshaw,  supra. 

On  the  same  principle,  a  gift  to  the  five  daughters  of  A,  who 

has  one  daughter  and  five  sons,  goes  to  the  daughter.    Lord 

Selsey  v.  Lord  Lake,  1    B.  151.    See  Berkeley  v.  Pulling, 

I  Russ.  496. 

.But  a  gift  of  lOOL  a-piece  to  the  four  sons  of  A  who  had 
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three  sons  and  a  daughter,  includes  the  daughter,  the  intention  Chap.  XZIIL 

being  to  give  four  legacies.    Lane  v.  Oreen,  4   De  G.  &  S. 

239. 

If  there  is  anything  to  indicate  which  of  the  children  the  Explanatory 
testator  meant — for  instance,  an  allusion  to  their  residence — the 
rule  of  course  does  not  apply.     Wrigktson  v.  Calvert,  1  J,  &  H. 
250.    See  Hampshire  v.  Peirce,  2  Ves.  sen.  216. 

So  where  the  gift  was  to  the  three  children  of  W.,  widow  of 
W.,  and  the  widow  of  W.  had,  at  the  date  of  the  will,  married 
again,  and  there  were  two  children  by  W.,  and  six  by  her  second 
marriage  then  living,  it  was  held  that  the  two  children  by  the 
first  marriage  were  alone  intended  to  take.  Newman  v.  Piercey, 
4  Ch.  D.  41. 

It  appears  never  to  have  been  decided  whether,  when  the 
number  of  children  living  at  the  date  of  the  will  is  erroneously 
stated,  children  bom  after  the  date  of  the  will  and  before  the 
testator's  death  would  be  included. 


C.  Rules  for  Ascertaining  the  Class. 

It  appears  to  be  settled,  that  the  same  rules  are  applicable  in  Distinction 
the  case  of  realty  and  personalty  for  the  purpose  of  fixing  the  reaUyand 
period,  when  the  persons  to  take  under  a  class  name  are  to  be  pemonalty. 
ascertained,  though  the  reasons  for  the  rules  in  the  case  of  per- 
sonalty, which  it  is  desirable  to  distribute  as  soon  as  possible, 
do  not  apply  to  realty.     2  Jarm.  144;  Williams  on  Seisin,  208. 

The  rules  may  be  stated  as  follows : — 

1.  If  there  is  a  direct  devise  of  real  estate  to  the  children  of  Direct  devise 
A.,  those  living  at  the  testator  s  death  take  to  the  exclusion  of 
those  born  afterwards.  Singleton  v,  Gilbert,  1  Cox.  68;  1  B. 
C.  C.  542.  See,  however,  Fearne,  Cont.  Rem.  614,  note  I.; 
Dunning,  Cone.  Prec.  218,  note;  Cook  v.  Cook,  2  Vern.  544; 
Weld  V.  Bradbury;  ib,  560,  and  cases  there  cited;  Mogg  v. 
Mogg,  1  Mer.  654;  Eddowea  v.  Eddowes,  30  B.  603. 

The  cases  of  Mogg  v.  Mogg  and  Eddowes  v.  Eddoues  cannot 
be  said  to  be  direct  authorities  upon  this  point,  as  the  devise 
there  was  to  the  children  "  now  bom  or  hereafter  to  be  bom." 
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It  is  clear  that  the  rule  above  stated  applies  to  an  immediate 
bequest  of  personalty.  HiU  v.  Chapman,  1  Ves.  J.  405 ;  3  B. 
C.  C.  391. 

The  class  will  not  be  enlarged  by  a  gift  over  on  death  of  any 
of  the  class  under  twenty-one,  nor  by  a  gift  over  in  default  of 
children.  Davidson  v.  Dallas,  14  Ves.  676;  Berkeley  v. 
Smnbwme,  16  Sim.  275 ;  Andrews  v.  PartingUm,  3  B.  C.  C 
401 ;  Scott  V.  Harivood,  5  Mad.  332 ;  see  Hutcheson  v.  Jones, 
2  Mad.  124. 

If  there  are  no  children  at  the  testator's  death  there  appears 
to  have  been  some  doubt  whether  in  such  a  case  a  devise  of 
real  estate  would  not  altogether  fail.  In  all  probability,  how- 
ever, such  a  devise  would  go  to  all  the  children  bom  at  any 
time  after  the  testator's  death.  See  Feame,  532;  Shep.  Touch. 
438. 

This  is  settled  as  regards  personalty.  Weld  v.  Bradburj/, 
2  Vern.  705;*  Shepherd  v.  Ingram,  Amb.  448;  Hutcheson  v. 
Jones,  2  Mad.  124;  Harris  v.  Lloyd,  T.  &  R.  310. 

2.  A  devise  of  the  legal  estate  to  A.  for  life  with  remainder  to 
a  class  of  children  is  governed,  in  the  case  of  wills  not  executed, 
revived,  or  republished  after  the  2nd  of  August,  1877,  by  the 
rules  of  law  applicable  to  contingent  remainders ;  that  is  to  say, 
only  those  children  can  take  whose  interests  become  vested 
before  the  determination  of  the  life  interest.  If  there  are  none 
at  that  time  whose  interests  have  become  vested  the  devise  in 
remainder  fails.  Rhodes  v.  Whitehead,  2  Dr.  &  Sm.  532;  Price 
V.  Hall,  5  Eq.  399 ;  Percival  v.  Percmd,  9  Eq.  386 ;  Bracken- 
bury  V.  Gibbons,  2  Ch.  D.  417 ;  Cunliffe  v.  Brancker,  3  Ch.  D. 
393. 

This  inile  does  not  apply  where  the  devise  is  to  children  bom 
at  the  death  of  the  tenant  for  life  or  thereafter  to  be  born,  which 
must  be  construed  as  an  executory  devise,  as  otherwise  it  could 
not  take  efiect  as  regards  after-bom  children.  In  re  Lechmere  Jt 
Lloyd,  18  Ch.  D.  524 ;  Miles  v.  Jarvis,  24  Ch.  D.  633. 

Contingent  remainders  of  copyholds  were  destroyed  in  the 
same  way  by  the  determination  of  the  particular  estate  before 
the  remainders  become  vested.  Lan£  v.  Pannel,  1  Roll  Rep.  238, 
317, 438 ;  Feame,  310, 320 ;  Scriven  on  Copyholds,  5th  Ed.  281. 
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On  the  other  hand,  it  seems  a  contingent  remainder  in  an  Cliap.xxill. 
estate  pur  autre  vie  requires  no  particular  estate  to  support  it. 
See  PickersgiU  v.  Grey,  10  W.  R.  207 ;  31  L.  J.  Ch.  394. 

By  40  &  41  Vict  c.  33,  it  is  enacted  : —  40  &  41  Vict 

c  33 

Every  contingent  remainder  created  by  any  instrument 
executed  after  the  passing  of  this  Act  (2nd  of  August,  1877), 
or  by  any  will  or  codicil,  revived  or  republished  by  any  will  or 
codicil  executed  after  that  date,  in  tenements  or  hereditaments 
of  any  tenure,  which  would  have  been  valid  as  a  springing  or 
shifting  use,  or  executory  devise,  or  other  limitation,  had  it  not 
had  a  sufficient  estate  to  support  it  as  a  contingent  remainder, 
shall,  in  the  event  of  the  particular  estate  determining  before 
the  contingent  remainder  vests,  be  capable  of  taking  effect  in 
all  respects  as  if  the  contingent  remainder  had  originally  been 
created  as  a  springing  or  shifting  use,  or  executory  devise,  or 
other  executory  limitation. 

It  has  been  suggested  that  this  Act  does  not  apply  where  the 
remainder  has  become  vested  in  one  member  of  a  class,  as  in 
such  a  case  it  cannot  be  said  that  the  particular  estate  has 
determined  "  before  the  contingent  remainder  vests."  Williams 
on  Seisin,  pp.  205 — 208. 

If  the  legal  estate  is  devised  to  trustees,  or  is  outstanding,  for  Equitable 
instance  in  a  mortgagee,  children  bom  after  the  determination  land, 
of  the  life  estate  may  take  a  share,  but  it  seems  the  time  at 
which  the  class  is  to  be  fixed  will  be  determined  by  the  rules 
applicable  to  personalty.  In  re  Eddeh*  Trusts,  11  Eq.  559; 
Berry  v.  Bei*^^,  7  Ch.  D.  657;  Astley  v.  Micklethwait,  15  Ch. 
D.  59.     See  Dunning,  Cone.  Prec.  218,  note. 

In  the  case  of  a  gift  of  personalty  in  remainder  or  after  a  trust  Future  gifts. 
to  accumulate,  all  children  born  at  the  death  of  the  testator  and 
coming  into  esse  before  the  death  of  the  tenant  for  life  or  the  end 
of  the  period  of  accumulation,  take  a  share  to  the  exclusion  of 
those  born  afterwards.  Middleton  v.  Messenger,  5  Yes.  136 ; 
Odell  V.  Crone,  3  Dow.  61 ;  Holland  v.  Wood,  11  Eq.  91 ;  Barnaby 
V.  Tassdl,  11  Eq.  363  ;  Watson  v.  Young,  28  Ch.  D.  436. 

If  the  life  interest  is  determinable  on  bankruptcy  or  some 
other  event,  the  class  is  fixed  at  the  time  of  determination,  unless 
there  is  something  in  the  context  to  enlarge  the  class,  such  as 
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0hap.xxni.  postponement  of  payment  till  the  death  of  the  tenant  for  life  or 
a  declaration  that  the  fund  is  to  go  as  if  the  tonant  for  life  were 
dead.  Re  Smith,  2  J.  &  H.  594? ;  Ayhvin's  Tritsta,  16  Eq.  685 ; 
Brandon  v.  Aston,  2  Y.  &  C.  C.  24,  30 ;  In  re  Bedson'a  Trusts, 
25  Ch.  D.  458 ;  28  Ch.  D.  523. 

If  no  children  are  born  before  the  death  of  the  tenant  for  life 
all  after-bom  children  are  admitted.  Chapman  v.  Blissett,  Cas. 
tern.  Talb.  145 ;  Wyndham  v.  Wyndham,  3  B.  C.  C.  58. 

But  this  rule  does  not  apply,  if  there  is  a  clear  intention,  that 
distribution  i3  to  be  made  once  for  all  when  the  fund  falls  into 
possession.  Godfrey  v.  Davis,  6  Ves.  43 ;  explained  in  Conduitt 
V.  Soan^,  4  Jur.  N.  S.  502. 

3.  And  on  the  same  principle  if  the  interest  bequeathed  is 
reversionary,  the  class  remains  open  till  the  interest  falls  into 
possession.  Walker  v.  Shore,  15  Ves.  122;  Hai'vey  v.  Stacey, 
1  Dr.  122. 

But  this  does  not  apply,  where  a  residue  is  given  and  some 
portion  of  the  property  which  falls  into  it  is  reversionary,  un- 
less there  are  provisions  indicating  an  intention  to  treat  the 
reversionary  property  separately.  HUl  v.  Chapman,  1  Ves.  J. 
405 ;  3  B.  C.  C.  391 ;  Hagger  v.  Payn£,  23  B.  474 ;  Country  v. 
Ccyventry,  2  Dr.  &  Sm.  470 ;  King  v.  Cullen,  2  De  G.  &  S.  252. 

4.  If  there  is  a  direct  gift  "  to  be  paid  at  twenty-one,  or  to 
such  as  attain  twenty-one  :" 

a.  If  any  member  of  the  class  attain  twenty-one  in  the 
testator's  lifetime  the  class  is  fixed  at  the  testator's  death. 
Hagger  v.  Payne,  23  B.  474. 

A  child  en  ventre  at  the  testator's  death  was  held  not  to  be 
included  in  In  re  Gardiner's  Estate;  Garratt  v.  Weeks,  20  Eq. 
647,  sed  quasre,  see  BoHoft  v.  Wadsworth,  12  W.  R.  523. 

6.  If  none  attain  twenty-one  in  the  testator's  lifetime,  all  bom 
at  the  testator's  death  and  coming  into  existence  before  the 
eldest  attains  twenty- one  are  admitted.  Hoste  v,  Pratt,  3  Ves. 
729 ;  Balm  v.  Balm,  3  Sim.  492 ;  Blease  v.  Burgh,  2  B.  221 ; 
Oppenheim  y,  Henry,  10  H.  441 ;  Gillman  v.  Daunt,  3  K.  &  J. 
48;  Lock  v.  Lambe,  4  £q.  372;  Gimblett  v.  Purton,  12  Eq. 
427. 

As  a  rule  each  child  attaining  twenty-one  is  entitled  to  have 


Gift  f o  be 
paid  at 
twenty-onti. 


EXCEPTIONS   TO  RULES  FIXING  CLASS.  233 

his  share  paid  to  him,  but  this  is  not  so  if  the  whole  income  is  Chap.  XZIII. 
given  for  maintenance  and  there  are  children  who  require  main- 
tenance.    Berry  v.  Briant,  2  Dr.  &  Sm.  1. 

c.  It  seems  doubtful  whether,  if  there  are  no  children  at  the 
testator's  death,  all  would  be  admitted  whether  bom  before  or  . 
after  the  eldest  attains  twenty-one.  Armitage  v.  Williams,  27 
B.  346,  better  reported  in  7  W.  R.  650,  wliich  seems  an  authority 
for  the  affirmative,  was  probably  decided  on  the  authority  of 
MainwaHng  v.  Beevor,  post;  see  Hai^is  v.  Lloyd,  T.  &  R. 
310. 

There  are  the  following  exceptions  to  the  rule : —  Exceptions  to 

the  general 

a.  If  the  time  fixed  for  payment  would  carry  the  class  beyond  rule, 
the  limits  of  perpetuity,  members  coming  into  existence  after 
the  testator's  death,  and  before  the  time  of  payment,  will  not  be 
admitted.    Kevern  v.  Williams,  5  Sim.  171 ;  qucere  as  to  Elliott 
V.  Elliott,  12  Sim.  276. 

6.  Maintenance  out  of  the  shares  or  presumptive  shares  of  Maintenance 
children  will  not  extend  the  class.     Oimblett  v.  PuHon,  12  Eq.  and  presump- 

Aa^  tive  shares. 

But  if  maintenance  and  advancement  are  continued  beyond 
the  time  when  the  eldest  child  attains  twenty-one,  if,  for  instance, 
advancement  is  directed  out  of  vested  and  presumptive  shares, 
all  children  will  be  let  in.  Iredell  v.  Iredell,  25  B.  485  ;  Bate- 
Tnan  v.  Ch^ay,  6  Eij.  215. 

In  Deffiis  v.  Ooldschmidt,  19  Ves.  566  ;  1  Mer.  417,  where 
expressions  were  used  showing  that  the  parent  could  not  die 
leaving  a  child  who  would  not  be  entitled  to  maintenance,  all 
children  were  included.     See  Evans  v.  Han*is,  5  B.  45. 

c.  If  distribution  is  to  be  made  when  all  attain  twenty-one,  Distribution 
or  when  the  youngest  attains  twenty-one,  all  children  will  be  youngest 
admitted.    Hughes  v.  Hughes,  3  Bro.  C.  C.  434  ;  14  Ves.  256 ;  *i!^^t^one 
Mainwaring  v.  Beevor,  8  Ha.   44 ;  and  perhaps  Armitage  v. 
Williams,  27  B.  346 ;  7  W.  R.  650. 

On  the  other  hand,  the  class  would  again  be  restricted  if  the 
distribution  is  to  be  made  when  the  youngest  for  the  time  being 
attains  twenty-one.  Gooch  v.  Gooch,  14  B.  565 ;  3  D.  M.  &  G. 
366. 

d.  When  the  gift  is  of  a  particular  sum  to  each  member  of  the  Gift  of  6xed 
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class,  the  class  is  fixed  at  the  death  of  the  testator,  whether 
possession  is  postponed  to  twenty-one  or  not.  Rvngroae  v. 
Bramham,  2  Cox,  884  ;  Storra  v.  Benbow,  2  M.  &  K  46 ;  3D. 
M.  &  G.  390 ;  Butler  v.  Lowe,  10  Sim.  317. 

And  if  there  are  no  children  then  in  existence,  the  gift  fails. 
Mann  v,  T/iompson,  Kay,  638;  Rogers  v.  Mutch,  10  Ch.  D.  25. 

5.  If  the  gift  is  to  A.  for  life,  then  to  children  who  attain 
twenty-one,  the  class  will  be  fixed  as  regards  exclusion  at  the 
death  of  A.,  or  when  the  eldest  attains  twenty-one,  whichever  is 
last.  Clarke  v.  Clarke,  8  Sim.  59;  RohUy  v.  Ridings,  11  Jur. 
813 ;  Beckton  v.  Barton,  27  B.  99 ;  5  Jur.  N.  S.  349 ;  Parsons 
V.  Justice,  34  B.  598 ;  In  re  Emmet's  Estate  ;  Emmet  v.  Emm£t, 
13  Ch.  D.  484. 

In  Parsons  v.  Justice  a  direction  that  no  child  should  he 
excluded  in  consequence  of  any  other  child  having  attained  a 
vested  interest  had  no  efi*ect  in  extending  the  class. 

6.  A  child  en  ventre  at  the  time  when  the  class  closes  is 
admitted  to  share,  even  though  the  word  "living"  or  "born"  be 
added  to  the  description.  Doe  v.  Clarke,  2  H.  Bl.  399 ;  Clarke 
V.  Blake,  2  B.  C.  C.  319 ;  Trouper  v.  Butts,  1  S.  &  St.  181. 

Quaere  whether  Oarratt  v.  Weekes,  20  Eq.  647,  is  consistent 
with  the  other  authorities. 

Similarly,  when  there  is  a  gift  to  the  children  of  a  tenant  for 
life,  a  gift  over,  if  at  the  end  of  five  years  she  has  not  had  a 
child,  will  not  take  eflfect  if  she  then  has  a  child  en  ventre. 
Pearce  v.  Carrington,  8  Ch.  69. 

A  child  en  ventre  is  for  this  purpose  supposed  to  be  bom  at 
the  time  of  distribution  ;  if,  therefore,  supposing  it  to  have  been 
then  bom,  it  would  have  been  illegitimate,  it  will  not  be  admit- 
ted to  take,  notwithstanding  the  marriage  of  its  parents  before 
its  birth.    In  re  Corlass,  1  Ch.  D.  460. 

But  though  a  child  en  ventre  is  looked  upon  as  existing  for 
the  purpose  of  receiving  a  benefit,  it  is  not  looked  upon  as 
existing  for  any  other  purpose ;  if,  for  instance,  distribution  is  to 
be  made  when  the  youngest  child  for  the  time  being  attains 
twenty-one,  the  fact  that  there  is  a  child  en  verdre  when  the 
youngest  attains  twenty-one  will  not  postpone  the  division. 
Blasson  v.  Blasson,  2  D.  J.  &  S.  665. 
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dutp.XZm. 

D.  How  THE  Class  to  Take  in  Default  of  Appointment 

IS  TO  BE  Ascertained. 

When  there  is  a  gift  to  children,  as  A.  may  appoint,  with  no  At  what  time 
gift  in  default  of  appointment,  and  no  appointment  is  made,  take  in 
similar  rules  apply  as  to  the  period  at  which  the  class  is  to  be  a^^o^'tment 
ascertained.  is  to  be  fixed. 

1.  A  direct  gift  to  children,  as  A.  may  appoint,  goes  appa- 
rently to  all  the  children  living  at  the  death  of  the  testator,  to 
the  exclusion  of  those  bom  afterwards,  though  before  the  death 
of  A.     ColeToan  v.  Seymour,  1  Ves.  sen.  209. 

2.  A  gift  to  A.  for  life,  with  remainder  to  his  children  as  he 
shall  appoint,  goes  to  all  the  children  bom  in  the  testator's  life- 
time and  coming  into  being  before  A.'s  death.  Crone  v.  Odell, 
1  Ba.  &  Be.  449 ;  3  Dow.  68 ;  Normcm  v.  Norman,  Bea.  430  ; 
Lambert  v.  Thwaites,  L.  E.  2  Eq.  151. 

3.  If  the  only  gift  is  through  the  power,  so  that  the  children  C*'®  ^^^n 

.       .  .  the  only  gift 

take  by  implication  only,  in  default  of  appointment,  the  rules  is  through 
are  the  same.  '^^  ^''''' 

Thus,  where  there  is  a  power  to  A.  to  dispose  of  certain  pro- 
perty among  children,  the  gift,  in  default  of  appointment,  goes 
to  those  born  at  the  testator's  death,  to  the  exclusion  of  those 
bom  subsequently.    Longmoi^e  v.  Broom,  7  Ves.  124. 

And  where  the  gift  is  to  A.  for  life,  and  then  to  dispose  of  the 
capital  among  his  children,  all  children  bom  before  A.'s  death 
take  a  share.     Grieveson  v.  Kirsopp,  2  Kee.  653. 

4.  If  the  donee  of  the  power  and  the  tenant  for  life  are 
different  persons,  and  the  donee  dies  before  the  tenant  for  life, 
the  class  is  ascertained  at  the  death  of  the  latter.  White's 
Trusts,  Johns.  656. 

And,  apparently,  if  there  is  anything  to  show  that  personal 
enjoyment  by  the  beneficiaries  was  intended,  those  dying  before 
the  tenant  for  life  would  be  excluded.  White's  Tinists,  supra; 
CaHhew  v.  Enraght,  20  W.  R  743 ;  In  re  Phene's  Trusts,  5 
Eq.  346. 

At  what  time  the  class  would  be  ascertained  if  the  donee  of 
the  power  survives  the  tenant  for  life  is  uncertain ;  though  by 
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Cliap.  xzin.  analogy  to  the  case  of  a  direct  gift  it  seems  it  would  be  ascer- 
tained at  the  death  of  the  tenant  for  life,  and  not  of  the  donee 
of  the  power. 

Power  to  5,  When  there  is  a  direct  vested  gift  to  children  as  A.  shall 

appoint  by  ,  .  . 

deed  or  will  appoint,  the  fact  that  the  power  is  to  appoint  by  deed  or  will, 
or  by  will  only,  will  not  affect  the  class  to  take  in  default  of 
appointment  CasteHon  v.  SutherlaTul,  9  Ves.  445 ;  Falkner  v. 
Lord  Wynfoi^d,  15  L.  J.  Ch.  8 ;  Lambert  v.  Thwaitea,  L.  R  2  Eq. 
151,  see  Winn  v.  Fenivick,  11  B.  438,  there  discussed. 

6.  If  the  only  gift  is  through  the  power,  only  those  will  take 
in  default  of  appointment  who  could  have  taken  under  the 
power;  and  therefore  if  the  power  is  to  dispose  of  certain  property 
by  will,  only  those  who  Survive  the  donee  can  take  in  default  of 
appointment  Walsh  v.  WaUinger,  2  B.  &  M.  78 ;  Kennedy  v. 
Kingston,  2  J.  &  W.  431 ;  Reul  v.  Reid,  25  B.  469 ;  Freeland 
V.  Pearson,  3  Eq.  658 ;  In  re  Susanni's  Trusts,  47  L.  J.  Ch.  65; 
Sinnott  v.  Walsh,  5  L.  B»  Ir.  27 ;  see  Braian  v.  Pocock,  6  Sim. 
257,  where  it  does  not  appear  from  the  report  whether  the  wife 
survived  her  husband  or  not,  see  L.  R.  2  Eq.  157. 

7.  On  the  other  hand,  if  the  gift  is  to  such  children  of  A.  as 
he  shall  by  any  writing  appoint,  all  his  children,  whether  or  not 
they  survive  prior  tenants  for  life  or  their  own  parent,  are 
entitled  to  share.     Wilson  v.  Duguid,  24  Ch.  D.  244. 


E.  How  FAR  Words  of  Futurity  affect  the  Rules  for 

Ascertaining  the  Class. 

How  far  Mere  words  of  futurity,  as,  for  instance,  a  gift  to  the  children 

futurity  affect  that  may  be  bom,  will  not  extend  the  class.  Storrs  v.  Benbow, 
roie^^i^"^  2  M.  &  K.  46 ;  3  D.  M.  &  G.  390  ;  Tovmsend  v.  Early,  3  D.  F. 
fixing  the        &  J.  1 ;  see  Gibbons  V.  Gibbons,  6  App.  C.  471. 

class  to  take  '  rr 

under  a  gift        Where  the  words  are  "  bom  or  to  be  bom,"  the  mles  appear 

to  children.       .     i 

to  be — 
Children  bom      1.  When  the  gift  is  after  a  life  estate,  such  words  will  not 
extend  the  class.     Spra^kling  v.  Rainer,  1  Dick  344 ;  Whit-- 
bread  v.  St  John,  10  Ves.  152 ;  Parsons  v.  Justice,  34  R  598. 
The  case  is  of  course  different  if  the  gift  is  to  children  "  now 
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bom  or  who  shall  be  born  in  the  lifetime  of  their  parents."  Chap.xxni. 
Scott  V.  Lord  Scarborough,  1  B.  154. 

2.  The  rule  is  the  same  where  the  gift  is  to  children  now 
born  or  who  may  be  born  hereafter  who  shall  attain  twenty-one. 
Iredell  v.  IredeU,  25  B.  485 ;  Bateman  v.  Gray,  29  B.  447 ; 
6  Eq.  215. 

3.  In  the  case  of  a  direct  gift  of  personalty  to  children,  the 
words  "  now  bom  or  to  be  bora  hereafter "  would  probably  be 
held  to  be  intended  to  refer  to  children  born  between  the  date 
of  the  will  and  the  death.     Dids  v.  De  Livera,  5  App.  C.  123. 

In  the  case,  however,  of  a  direct  devise  of  realty  under  similar 
words,  children  bom  after  the  testator's  death  have  been  in- 
cluded. Mogg  V.  Mogg,  1  Mer.  654 ;  Gooch  v.  Gooch,  14  B.  565 ; 
Eddowea  v.  Eddoives,  30  B.  603. 

For  the  meaning  of  the  words  "  born  in  due  time  "  see  In  re 
Wasa;  Marshall  v.  Mason,  W.  N.  1882,  158. 

4.  If,  however,  the  gift  is  of  a  legacy  to  each  of  the  children 
begotten  or  to  be  begotten,  the  class  will  not  be  extended  beyond 
the  testator's  death,  as  not  merely  the  distribution  of  what  the 
children  are  to  take,  but  of  the  whole  estate  of  the  testator, 
would  be  indefinitely  postponed.    Butler  y,Lowe,  10  Sim.  317. 


F.  Distribution  per  Capita  and  per  Stirpes. 

A  gift  to  A.  and  the  children  of  B.  goes  pHnid  facie  to  all  Whether  a 
per  capita,  and  not  per  stityes.  Dowding  v.  Smith,  3  B.  541 ;  ^iijiren  of 
Rickabe  v.  Garwood,  8  B.  579.  '^^^^  ,  ^ 

'  ^  parents  to  be 

So,  too,  a  gift  to  the  children  of  A.  and  B.,  or  even  to  class  A.,  distributed 
and  class  B.  and  C,  goes  per  capita  to  all.  Dugdale  v.  Dugdale,  or  per  capita. 
11  B.  402 ;  Dmvding  v.  Smith,  3  B.  541 ;  Pattison  w.Pattison, 
19  B.  638;  Armitage  v.  Williams,  27  B.  346;  Rook  v.  A.-G., 
31  B.  313 ;  Am^on  v.  Hai^ris,  19  B.  210;  Tyndale  v.  Wilkinson, 
23  B.  74 ;  Baker  v.  Baker,  6  Ila.  269 ;  Fletcher  v.  Fletcher,  9 
L.  R.  Ir.  301. 

So  a  gift  of  two  fourth  parts  to  the  children  of  A.  and  the 
children  of  B.  goes  per  capita.  Lady  Lincoln  v.  Pelham,  10 
Ves.  166. 
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Gifts  to 
parents  and 
their  issue. 


Ohap.XXin.  Similarly  a  gift  to  several  and  their  issue,  or  to  the  children 
and  grandchildren  of  A.,  goes  to  all  children  and  grandchildren 
coming  into  being  before  the  period  of  distribution  per  capita. 
Bamaby  v.  TasseU,  11  Eq.  363;  Lea  v.  ITiorp,  6  W.  R.  480 ; 
4  Jur.  K  S.  447 ;  27  L.  J.  Ch.  649. 

In  the  same  way  a  gift  after  a  life  interest  to  surviving  children 
aud  their  issue  goes  to  all  the  children  and  issue  who  survive 
the  period  of  distribution  per  capita.  Re  Fox's  Vi^ill,  3o  B. 
163;  13  W.  R.  1013 ;  Cancellor  v.  Cancellor,  11  W.  R.  16;  2 
Dr.  &  Sm.  199.  ShaUer  v.  Orovea,  which,  as  reported  in  6 
Hare,  162,  might  be  cited  in  favour  of  a  difierent  construction, 
is  there  wrongly  reported.  See  11  Jur.  485  ;  16  L.  J.  Ch.  367; 
2  Jarman  Ed.  4,  737. 

The  rule  applies  where  the  classes  are  next-of-kin  or  families. 
Eook  V.  A.-O.,  31  B.  313;  Barnes  v.  Patch,  8  Ves.  603. 

A  direction  that  parents  and  children  are  to  be  classed 
together,  and  share  in  equal  proportions,  will  not  import  a 
distribution  per  stirpes.     Turner  v.  Hvdscyn,  10  B.  222. 

The  following  indications  of  intention  have  been  held  suffi* 
cient  to  import  a  distribution  pei'  stirpes — 

a.  A  gift  of  one  share  in  certain  events  to  the  other  legatees 
per  stirpes.    Nettleton  v.  Stephenson,  18  L.  J.  Ch.  191. 

6.  A  gift  of  the  share  of  a  child  dying,  not  to  the  other 
members  of  the  class,  but  to  the  brothers  and  sisters  of  the 
child.  Archer  v.  Legg,  31  B.  187;  see  Ayscough  v.  Savage,  13 
W.  R.  373. 

c.  A  gift  of  the  income  to  four  persons  till  certain  children 
attained  twenty-one,  and  then  a  gift  of  the  principal  to  three  of 
those  persons  and  the  children  equally.  Brett  v.  Horton, 
4  B.  239. 

d.  A  direction  that  the  share  is  to  be  divided  in  equal  shares 
if  more  than  one  of  "  such  respective  issue.*'  Davis  v.  Bennett, 
4  D.  F.  &  J.  327. 

e.  If  the  issue  of  a  sthps  are  treated  as  taking  among  them 
only  one  equal  share,  the  construction  per  stirpes  will  be  adopted. 
Brett  V.  Horton,  4  B.  239  ;  Hunt  v.  Darsett,  5  D.  M.  &  O.  570. 

As  to  the  word  "  devolve,"  see  Stonor  v.  Cm^en,  5  Sim.  264. 
A  gift  to  several  and  their  issue  "  per  sthpes,''  or  a  direction 


Distribution 
per  stirpes. 
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that  issue  are  to  take  only  their  parents*  share,  is  sufficient  to  Chap.XXin. 
show  that  the  issue  were  not  meant  to  take  in  competition  with 
the  original  takers.    Pearson  v.  Stephen,  2  Dow.  &  CI.  328 ;  5 
BI.  N.  S.  203 ;  Johnson  v.  Cope,  17  B.  561. 

Whether  a  direction  that  issue  are  to  take  only  the  share  I»  what  cases 

the  distribu- 

their  ancestor  would  have  taken  will  have  the  effect  of  making  tion  will  be 
the  distribution  stirpital  throughout  seems  not  to  be  settled.       fhrough^t. 

Where  the  direction  is  that  the  issue  are  to  take  a  parent's  The  word 
share,  and  the  word  "  parent "  is  used  in  a  recurring  or  sliding  ^  reciming 
sense,  so  as  to  apply  to  successive  generations  of  issue,  it  is  clear  ^^^^ 
that  the  distribution  will  be  per  stirpes  throughout.   Ross  v.  Ross, 
20  B.  645;  In  re  Orto^i's  Trust,  3  Eq.  375;  Palmer  v.  Cruttwell, 
8  Jur.  N.  S.  479. 

So,  too,  where  the  direction  is  that  the  children  or  grand- 
children are  to  take  an  original  share  between  them.  Poivell  v. 
PoweU,  28  L.  T.  N.  S.  730. 

But  a  mere  direction  that  the  share  of  any  of  the  original 
takers  dying  is  to  go  to  his  issue  would,  it  seems,  not  have  the 
effect  of  preventing  remoter  issue  from  takiug  that  share  with 
issue  less  remote  per  capita  between  them.  Birdsall  v.  York, 
5  Jur.  N.  S.  1237 ;  Southam  v.  Blake,  2  W.  R.  446 ;  Weklon  v. 
Hoyland,  4  D.  F.  &  J  564.  Robinson  v.  Sykes,  23  B.  40,  which 
is  contra,  was  on  a  marriage  settlement. 

If  the  gift  is  to  several,  and  their  issues  per  stirpes,  the  dis-  Effect  of  the 

words  s)tfT* 

tribution  pei'  stirpes  will  be  carried  through  throughout,  so  that  stirpa. 
no  children  or  remoter  issue  can  take  in  competition  with  the 
parents.    Dick  v.  La^y,  8  B.  214 ;  Gibson  v.  Fisher,  5  Eq.  51. 

When  the  gift  is  to  several  for  life,  and  then  to  their  children.  Gift  to 
the  cases  are  not  easily  recoucileable.  UfTand  then 

1.  It  seems  clear  that  a  gift  to  A.  and  B.,  as  tenants  in  *?.*5®^ 

^  '  ^    children. 

common  for  their  lives,  and  then  at  their  death,  or  at  their 
deaths,  or  at  the  death  of  A.  and  B.,  to  their  children,  goes,  upon 
the  death  of  each  tenant  for  life,  to  his  children.  Flinn  v. 
Jenkins,  1  Coll.  365;  Taniire  v.  Pearkes,  2  S.  &  St.  383; 
WiUes  V.  Douglas,  10  B.  47 ;  Arrmo  v.  Mellish,  1  De  G.  «&  S. 
355;  Turner  v.  WhiMaker,  23  B.  196;  Saril  v.  Saril,  23  B.  87; 
see,  too.  Doe  d.  Patrick  v.  Royle,  13  Q.  B.  100;  Broum  v. 
Jarvis,  2  D.  F.  &  J.  168. 
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ChA'p.XXni.  If  the  gift  is  after  the  deaths  of  the  tenants  for  life  to  their 
children  and  grandchildren,  the  families  take  per  stirpes,  but  the 
children  and  grandchildren  take  per  capita,  inter  se,  Bamahy 
V.  Tassell,  11  Eq.  363. 

But  if  the  testator  goes  on  to  explain  what  he  means  by 

"  their  children/'  by  adding  "  that  is  to  say,  the  children  of  A. 

and  B./'  they  take  per  capita^    Abi^ey  v.  Newnian,  16  B.  431. 

Gift  to  A.  2.  If  the  sdft  be  to  A.  and  B.  for  their  lives,  and  at  their 

life,  then  to     death  not  to  their  children  but  to  the  children  of  A.  and  B., 

^[^I^'y^^      there  seems  less  reason  for  contending  that  the  children  are  to 

take  per  stii'pes. 

However,  in  Wdls  v.  Wells,  20  Eq.  342,  the  construction  per 
stirpes  was  adopted.  See  MUnes  v.  Aked,  6  W.  R  430 ;  Sutdiffe 
V.  Howard,  38  L.  J.  Ch.  472 ;  Be  Nott's  Trusts,  20  W.  R  569. 

In  such  a  case  a  superadded  direction  that,  "  if  there  is  but 
one  child,  the  whole  is  to  go  to  such  only  child,"  would  afford  an 
argument  that  the  distribution  was  meant  to  be  per  ca,pita. 
Pearce  v.  Edmeades,  3  Y.  &  C.  Ex.  246 ;  2  W.  R  672 ;  SwaJbey 
V.  Goldie,  1  Ch.  D.  380 ;  see,  too,  Peacock  v.  Stock/ord,  7  D.  M. 
&  G.  129. 
Gift  to  3.  If  the  gift  to  the  children  is  not  till  after  the  death  of  the 

death  of  survivor  of  the  tenants  for  life,  it  would  seem  the  distribution 
J™^™s  will  be  per  capita;  at  any  rate  if  the  gift  is  to  the  children  of 
life,  A.  and  B.,  and  not  merely  to  "their  children."     Malcolm  v. 

Martin,  3  Bro.  C.  C.  50 ;  Pearce  v.  Edmeades,  8  Y.  &  C.  Ex. 
246 ;  Stevenson  v.  Ovllan,  18  B.  590 ;  Nockolds  v.  Locke, 
3  K.  &  J.  6;  Sivabey  v.  Goldie,  1  Ch.  D.  380;  see  Alt  v. 
Orcgoi^,  8.  D.  M.  &  G.  221.  Perhaps  Smith  v.  Streatfidd,  1 
Mer.  358,  comes  under  this  head. 
Substitutional  If  the  gift  is  substitutional,  as  to  several  or  their  children,  the 
^  children  take  per  stirpes.     Congi'eve  v.  Pahner,  16  B.  435  ; 

Timins  v.  Stackhouse,  27  B.  434 ;  Oowling  v.  Thompson,  19 
h.  T.  N.  S,  242 ;  In  re  Sibley  s  Tt^usts,  5  Ch.  D.  494. 

A  simple  gift,  however,  to  several  or  their  issue,  though  it 
would  import  a  distribution  per  stirpes  among  the  families, 
would  not  prevent  all  the  issue  of  each  family  from  taking  per 
capita  inter  se.  Oowling  v.  Thompson,  19  L.  T.  N.  S.  242;  In 
re  Sibley  s  Trusts,  5  Ch.  D.  493. 
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Under  a  gift  to  cousins  then  living  and  the  issue  of  tho5K*  then  ^^^P-  xxni. 
dead,  according  to  the  stocks,  where  the  cousins  were  referred  to  H..w  tb« 
as  the  children  of  the  testator  s  late  aunts  and  uncles,  it  was  ui^d.***^' 
held  that  the  cousins  and  not  the  aunts  and  uncles  were  to  be 
taken  as  the  stocks.      In  re  Wilscm;  Parker  v.   Wimhr,  24 
CL  D.  664. 

Where  the  gift  is  to  the  descendants  of  A.  and  B.  j)er  stirpes. 
Lord  Westbury  held  that  there  should  be  as  many  shares  as 
there  are  families  in  existence  at  the  testators  death,  each 
family  taking  a  share,  Robinson  v.  Shepherd,  10  Jur  N.  S.  53 ; 
12  W.  R  234;  4  D.  J.  ife  S.  129. 

On  the  other  hand,  Lord  Romilly  held  that  A.  and  B.  were 
the  original  stirpes,  and  that  this  mo<le  of  division  was  to  be 
carried  out  throughout     Gibson  v.  Fisher,  5  Eq.  51. 
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CHAPTER  XXIV. 


MEANING  OF   WORDS   DESCRIPTIVE   OF  RELATIONSHIP. 


I.  Nephews  and  N  feces. 


Chap.  XXIY.       Nephews  and   nieces  mean  pmmd  fade  the  children  of 


Nephews  and  brothers  and  sisters,  including  those  of  the  half  blood.    Falkner 
^md/Me     V.  BiitUvy  Amb.  514;  Orieves  v.  Rawley,  10  Ha.  63;  Cotton  v. 
S^thTre  ^d    ScaraTicke,  1  Mad.  45 ;  see  Brigg  v.  Brigg,  33  W.  R  454. 
•istera.  The  meaning  of  the  word  will  not  be  enlarged  where  the  gift 

is  to  each  of  the  present  nieces  of  A.,  who  had  only  one  niece  of 

the  first  degree  living  at  the  date  of  the  will.     Crook  v,  Whitley, 

7  D.  M.  &  G.  490. 

The  fact  that  the  gift  is  to  "  nephews,  descendants  of  my 

brothers,"  will  not  enlarge  the  class.      Williamson  v.  Moore, 

10  W.  R.  536. 

The  fact  that  a  great-niece  or  a  wife's  niece  has  been  pre- 
viously called  a  niece  will  not  enlarge  the  meaning  of  the  word. 

Shelley  v.  Bi^er,  Jac.  207;  Thompson  v.  Robinson,  27  B.  486; 

Smith  V.  Liddiard,  3  K.  &  J.  252;  Wells  v.  Wells,  18  Eq.  504; 

Merrill  v.  Morton,  43  L.  T.  N.  S.  750;  29  W.  R  394. 

Nor  will  a  gift  to  my  great-nephew,  and  such  other  of  my 

nephews  and  nieces  as  shall  be  living  at  my  death.     Blower's 

Trusts,  11  Eq.  97;  6  Ch.  351. 
In  what  cases      But  if  the  testator  has  at  the  date  of  his  will  and  death  no 

a  wife  8 

nephew  may    nephews  and  nieces  of  his  own,  and  there  are  nephews  and 

take. 

nieces  of  his  wife,  they  will  take,  though  he  may  have  had 
brothers  and  sisters  living  at  the  date  of  his  will.  Hogg  v.  Cooky 
82  B.  641;  Shei^att  v.  Mountjield,  15  Eq.  305 ;  8  Ch.  928;  see 
Adney  v.  Greatrex,  17  W.  R  637. 
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The  words  "nephews  and  nieces  on  both  sides'*  include  a  Chap. XXIV. 
wife's  nephew.    Frogley  v.  Phillips,  30  B.  168;  3  D.  F.  &  J. 
466. 

If  a  great-nephew  is  referred  to  as  taking  a  share  of  a  gift  to 
nephews  and  nieces,  the  words  will  be  held  to  include  grand- 
nephews  and  grand-nieces.     Weeds  v.  Bristow,  2  Eq.  333. 

And  if  the  testator  expressly  defines  a  niece,  as  "  my  niece, 
daughter  of  my  nephew,"  nephews  and  nieces  will  include 
grand-nephews  and  grand-nieces.     Jaiiies  v.  Sviith,  14  Sim.  214. 

A  bequest  to  "  male  nephews  "  has  been  held  to  include  only 
sons  of  brothers.     Lucas  v.  Cuddy,  I.  R.  10  Eq.  514. 


II.  Cousins. 

The  word  cousins  means  primarily  children   of  uncles  and  Coubuib. 
aunts.    Sanderson  v.  Bayley,  4   M.  &  Cr.  56 ;    Caldecott  v. 
Harrison,  9  Sim.  457;   Stoddart  v.  Nelson,  6  D.  M.  &  G.  68; 
Stevenson  v.  Abingdon,  31  B.  305 ;  Burhey  v.  Burhey,  9  Jur. 
N.  S.  96. 

Second  cousins  are  persons  who  have  the  same  great-grand-  Second 

OOQSillA. 

father  or  great-grandmother,  and  will  not  therefore  include  first 
cousins  once  removed.  Corporation  of  BAdgnoHh  v.  Collins, 
15  Sim.  541 ;  In  re  Parker;  Bentham  v.  Wilson,  50  L.  J.  Ch. 
639;  15  Ch.  D.  528  ;  17  Ch.  D.  262. 

But  if  there  are  no  second  cousins  the  term  will  include 
all  within  the  same  degree  of  relationship,  unless  there  is  an 
intention  to  exclude  first  cousins  twice  removed,  for  instance,  by 
a  substitutionary  gift  to  the  children  of  second  cousins  who  had 
died.  Sladev.  Fooks,  9  Sim.  386;  In  re  Bonner ;  Tucker  v. 
Good,  19  Ch.  D.  201. 

In  a  gift  to  "  first  and  second  cousins,"  the  words  will  have  "^^^^^  "»<* 

.  .  .  .  1  second 

their  strict  meaning,  unless  there  is  something  to  show  that  the  oouudb. 

testator  is  not  using  them  in  their  proper  sense.     In  re  Parker; 

Bentham  v.  Wilson,  15  Ch.  D.  528,  where  Mayott  v.  Mayott, 

2  B.  C.  C.  125,  is  explained,  and  Charge  v.  Ooodyer,  3  Russ.  140 ; 

Silcox  Y.Bell,  1  S.  &  St.  301,  are  disapproved;  see   Wilksv. 

Bannister,  33  W.  R.  922. 
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children. 
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III.  Grandchildren. 

Similarly,  grandchildren,  unless  explained  by  the  context, 
will  not  include  great-grandchildren.  Oxford  v.  Churchill^  3  V. 
&  B.  59. 

But  if  the  gift  I9  to  grandchildren  herein  named,  a  great  grand- 
child who  has  previously  been  called  grandchild  may  take. 
IIuHM>y  V.  Bei'Mey^  2  Ed.  194. 


Iwnie. 


£x£pptioo& 


In  what  canes 
ittKiie  means 
children. 


IV.  Issue. 

A  bequest  to  issue  as  purchasers  goes  to  all  issue,  children, 
grandchildren,  &c.,  as  joint  tenants,  and  all  come  in  who  are  in 
existence  at  the  time  of  vesting  in  possession.  Davenport  ▼. 
Hanhury,  3  Ves.  257 ;  Mtuldock  v.  Legg,  25  B.  531 ;  Weldan  ▼. 
Hoylund,  4  D.  F.  &  J.  564 ;  Hobgen  v.  Neale,  11  Eq.  48. 

And  in  the  case  of  a  devise  of  realty,  all  such  issue  take  as 
joint  tenants  for  life,  or  in  fee,  according  as  the  will  dates  before 
or  since  the  Wills  Act.  Cook  v.  Cook,  2  Vem.  545 ;  Mogg  v. 
Mogg,  1  Mer.  654,  689 ;  DalzeU  v.  Welch,  2  Sim.  319. 

1.  In  the  case  of  realty,  however,  this  construction  will  be 
excluded  if  there  is  a  general  intention  manifest  to  keep  the 
estates  together  in  a  single  line  of  enjoyment,  in  which  case  the 
estates  will  devolve  according  to  the  rule  in  ManfidevUlea  Case. 
Allgood  V.  Blake,  L.  R.  7  Ex.  339;  ib,  8  Ex.  160;  and  see 
Whitelock  v.  Heddon,  1  B.  &  P.  243. 

2.  The  generality  of  the  word  issue  will  be  restrained  if  the 
testator  explains  that  he  meant  by  issue  children. 

a.  This  will  be  the  case  if  the  word  issue  is  coupled  with 
parent ;  for  instance,  if,  in  a  substitutional  gift  to  issue,  the  issue 
are  directed  to  take  their  parent's  share.  Sibley  v.  Perry,  7  Ves. 
522 ;  Pimen  v.  Osborne,  11  Sim.  132 ;  Smith  v.  Horsfall,  25  B. 
628;  Stevenson  v.  Abingdon,  31  B.  305;  Macgregor  v.  Mac- 
gregor,  I  D.  F.  &  J.  63;  MaHin  v.  Holgate,  L.  R  1  H.  L.  175  ; 
Bryden  v.  Willett,  7  Eq.  472 ;  Heasman  v.  Pearse,  7  Ch.  275  ; 
In  re  Judd'a  Trusts,  W.  N.  1884,  206;  see,  however,  Ralph  v. 
Carrick,  11  Ch.  D.  873. 
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This  rule  applies  to  a  deed.    Ba7Taclough  v.  Shilllto,  32  W.  ^^*P-  ^^X^- 
R  875. 

If,  however,  the  word  parent  is  not  used  in  the  sense  of  the 
first  taker,  whose  share  the  issue  are  to  take  by  substitution, 
but  in  what  might  be  called  a  sliding  sense,  so  as  to  denote 
child,  grandchild,  great-grandchild,  and  so  on,  it  will  not  have 
the  effect  of  cutting  down  issue  to  children.  See  Ross  v.  Hoss, 
20  B.  645,  where  the  testator  distinguished  between  a  parent's 
share  and  a  child's  share,  children  being  the  first  takers. 

The  fact  that  there  is  a  gift  over  in  default  of  issue  of  the  Effect  of  a 

^  ,  .  .  .  gift  over  in 

first  takers  affords  an  argument  against  construing  issue  as  default  of 
equivalent  to  children,  though  it  is  not  in  itself  conclusive.    See  *^"^* 
cases  supra  cit;  Re  KavaifiagKs  Will,  13  Ir.  Ch.  120  ;  Carries 
Will,  32  B.  426. 

But  if  the  gift  over  is  not  merely  in  default  of  issue  but  in  Gift  over  in 
default  of  "  children  or  issue,"  it  would  seem  that  the  word  issue  children  or 
cannot  be  restricted,  though  the  issue  are  directed  to  take  only  *^"®' 
a  parent's  share.     Ross  v.  Ross,  20  B.  645  ;  Ralph  v.  Carrick, 
11  Ch.  D.  873,  883. 

b.  Issue  of  issue  must  mean  issue  of  children,  if  not  children  Issue  of  Lwue. 
of  children.     Pope  v.  Pope,  14  B.  593 ;  Williams  v.  Teale,  6  Ha. 

239;  Heasman  v.  Pearse,  7  Ch.  275. 

So,  too,  children  of  issue  will  mean  children  of  children. 
Fairfidd  v.  Bushell,  32  B.  158. 

c.  In  a  marriage  settlement  limitations    in  favour    of    the  Issue  of  the 
"  issue  of  the  marriage  "  would  probably  be  confined  to  children,  sett^^nt."  * 
In  re  Dixon's  Trusts,  I.  R  4  Eq.  1 ;  In  re  Denises  Trusts,  I.  R. 

10  Eq.  81;  see  Donoghue  v.  Brooke,  I.  E.  9  Eq.  489. 

As  to  the  meaning  of  legal  issue  by  marriage  in  a  will,  see 
Reed  v.  Braithwaite,  11  Eq.  514. 

The  words  issue  lawfully  begotten  of  a  person  will  not  confine  Issue  lawfully 
issue  to  children.     Hay  den  v.  Willshire,  3  T.  R.  372 ;  Evans  *^^" 
v.  Jones,  2  Coll.  516. 

d.  If  after  a  gift  to  issue  the  testator  adds,  "  and  if  but  one 
then  to  such  only  child,"  issue  will  mean  children.  In  re 
Hopkins'  Ti-asta,  9  Ch.  D.  131 ;  In  re  Biron,  1  L.  R.  Ir.  258 ; 
soe  Caii^r  v.  Bental,  2  B.  551 ;  In  re  Meade's  Trusts,  7  L.  R. 
Ir.  51. 
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Effect  of 
gift  over. 


One  re- 
mainder to 
children, 
another  to 
issue. 


Successive 
limitations 
of  same 
property. 


Chap.  XXIY.  e.  In  a  gift  to  the  issue  of  a  tenant  for  life  and  their  heirs, 
followed  by  a  gift  over  if  the  tenant  for  life  dies  without 
children,  issue  means  children.  Morgan  v.  Thomas^  9  Q.  B.  D. 
643, 

The  fact  that  in  one  bequest  after  a  gift  for  life  the  remainder 
is  given  to  children,  while  in  another  gift  in  a  later  part  of  the 
will  to  the  same  tenants  for  life  the  remainder  is  given  to  issue, 
will  not  restrict  the  meaning  of  issue  in  the  second  gift. 
Waldron  v.  Boulter,  22  B.  284. 
Issue  may  The  fact  that  in  one  part  of  the  will  there  is  an  explanatory 

meanings  in  Context,  showing  that  the  testator  has  used  issue  as  equivalent 
different  gifto.  ^  children  will  not  be  sufficient  to  give  the  word  a  restricted 
meaning  in  another  part  of  the  will  where  there  is  no  ex- 
planatory context.  Head  v.  Randall,  2  Y.  &  C.  C.  231  ;  see 
Hedges  v.  Harpur,  9  B.  479 ;  Be  C(yf^rie*8  Will,  32  B.  426 ;  In 
re  Warrens  Trusts,  26  Ch.  D.  208. 

But  where  in  successive  limitations  of  the  same  property  to 
tenants  for  life  and  then  to  issue  the  word  is  in  one  case 
explained  to  mean  children,  it  may  have  the  same  mean- 
ing in  the  other  limitations.  Foster  v.  Wybraifits,  I.  R.  11 
Eq.  40. 

And  if  the  testator  has  frequently  used  the  word  issue  as 
equivalent  to  children,  it  will  have  that  meaning  in  a  limitation 
where  there  is  no  context  to  confine  it  Ridgevxiy  v.  Munkittrick, 
2  Dr.  &  War.  84  ;  Bhodes  v.  Rhodes,  27  B.  413 ;  In  re  Harriaan's 
Estate,  3  L.  R.  Ir.  114. 

The  testator  may  explain  what  he  meant  by  issue,  for  instance, 

by  referring  to  a  gift  in  favour  of  issue  as  being  a  gift  in  favour 

of  children.     Macgregor  v.  Macgregor,  1  D.  F.  &  J.  63 ;  BaJcer 

V,  Bayldon,  31  B.  209. 

At  what  time      When  the  gift  to  issue  is  substitutional,  the  class  of  issue  is 

the  class  of 

issue  is  to  be  ^ot  to  be  ascertained  once  for  all  at  the  death  of  the  parent,  but 
"subrtitu-  *"  ^^  ^^^^  include  persons  subsequently  bom  before  the  period  of 
tionai  gift.      distribution.     In  re  Sibley's  Trusts,  6  Ch.  D.  494;  In  reJone»s 

Estate;  Hume  v.  Lloyd,  47  L.  J.  Ch.  776;  overruling  Hobgen 

V.  Neale,  11  Eq.  48. 

In  the  case  of  a  gift  in  remainder  to  issue  the  same  rule 

applies;  that  is  to  say,  all  the  issue  bom  at  the  testator's  death 


KxpUnatory 
reference. 
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and  coming  into  being  before  the  death  of  the  tenant  for  life  are  Clia]^  XXI7. 
admitted.     Sur ridge  v.  Clarkson,  14  W.  R.  979. 


If  the  gift  is  to  several  for  life,  and  then  to  their  issue,  with  "^^  ^^^ 

•      II  1  •  t       ^^  cro88- 

cross-remamders   between    them,   the   class   of  issue   to   take  remainders, 
under  the  cross-remainders  is  fixed  once  for  all  at  the  death 
of  the  parent,  who  is  tenant  for  life,  and  not  at  the  death  of 
the  tenant  for  life  dyiug  without  issue.     In  re  Ridges  Trusts,  7 
Ch.  665. 


V.  Descendants. 

Descendants  means  primdfdde  all  descendants  living  at  the  Deeeendanta. 
time  of  distribution,  and   apparently   they   take  per  capita, 
Crossley  v.  Clare,  Amb.  397 ;  3  Sw.  320 ;  Butlei'  v.  StrattoUj 
3  B.  C.  C.  367. 

But  the  expression  "descendants  or  representatives"  im- 
ports a  distribution  per  stii-pes,     Rowland  v.  Oorsuch,  2  Cox, 

187. 

The  word  descendants  requires  a  stronger  explanatory  context 
to  confine  it  to  children  than  the  word  issue.  For  instance,  a 
direction  that  descendants  are  to  take  a  parent's  share  would 
not  limit  the  class  to  children.  Ralph  v.  Can^ick,  11  Ch.  D. 
873. 

It  would  seem  that  the  term  descendants,  when  used  as  a 
word  of  purchase,  and  coupled  with  a  gift  to  the  ancestor,  has  a 
substitutional  and  representative  sense,  so  that  in  a  gift  to 
several  and  their  descendants,  descendants  would  not  take  in 
competition  with  their  ancestor.  Tucker  v.  Billing,  2  Jur.  N. 
S.  483 ;  and  perhaps  Jones  v.  Price,  6  Sim.  255,  may  be  sup- 
ported on  this  principle.  See,  too,  Smith  v.  Pepper,  27  B.  86 ; 
Best  V.  StoneJiewer,  34  B.  66 ;  2  D.  J.  &  S.  537. 

A  power  to  appoint  to  descendants  does  not  authorize  an 
appointment  to  the  legal  personal  representative  of  a  descendant, 
though  he  may  happen  also  to  be  a  descendant.  In  re  SusannVs 
T)-iL8t,  26  W.  R  93 ;  47  L.  J.  Ch.  65. 
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Nearest  rela- 
tions means 
next  of  kin. 


Relations. 


Power  to 
select. 


When  the 
clam  to  take 
under  a  gift 
to  relations  is 
to  be  ascer- 
tained. 


VI.  Relations. 

The  words  "nearest  relations"  explain  themselves,  and  no 
reference  to  the  statute  is  necessary  to  determine  the  persons  to 
take.  Smith  v.  Camphdl,  19  Ves.  400;  Brandon  v.  Brarulon, 
3  Sw.  312.  See  Goodinge  v.  Ooodinge,  1  Ves.  sen.  231 ;  Edge 
V.  Salisbury,  Amb.  70. 

But  the  terms  "relations"  or  "near  relations"  or  "friends  and 
relations  "  are  of  indefinite  meaning,  and  the  Courts,  when  com- 
pelled to  determine  the  persons  to  take,  have  restricted  them  to 
relations  capable  of  taking  within  the  Statutes  of  Distribution, 
both  as  regards  realty  and  personalty.  Whitehome  v.  Harris, 
2  Ves.  sen.  527;  Walter  v.  Maunde,  19  Ves.  424;  Tlnvaites  v. 
Over,  1  Taunt.  263 ;  Salushury  v.  Denton,  3  K.  &  J.  529 ;  Re 
Gaplin's  Will,  2  Dr.  &  Sm.  527;  34  L.  J.  CL  578. 

The  persons  pointed  out  by  the  statute  take  per  capita  as 
joint  tenants,  and  not  in  the  proportions  fixed  by  the  statute. 
Tijffin  v.  LoTigman,  15  B.  275 ;  Eagles  v.  Le  Breton,  15  Eq. 
148. 

But  they  take  in  the  proportion  directed  by  the  statute  where 
the  gift  is  to  relations,  share  and  share  alike,  as  the  law  directs. 
Fielden  v.  Aahworth,  20  Eq.  410. 

A  power  to  select  relations  extends  to  relations  generally. 
Harding  v.  Glyn,  1  Atk.  469 ;  5  Ves.  501. 

But  a  power  to  distribute  does  not,  and  in  default  of  appoint- 
ment the  Court  will  restrict  the  relations  to  those  who  can  take 
under  the  statute.  Poi)e  v.  Whitcombe,  3  Mer.  689 ;  Grani  v. 
Lynam,  4  Russ.  292 ;  Re  Caplin's  Will,  2  Dr.  &  Sm.  527 ; 
Lawloi^  v.  Henderson,  I.  R.  10  Eq.  150. 

Of  course  the  testator  may,  by  explanatory  words,  extend  the 
word  relations  to  persons  not  within  the  statute.  Devisme  v. 
Mdlish,  5  Ves.  529 ;  Hibbert  v.  HibbeH,  15  Eq.  372.  See 
Bennett  v.  Honywood,  Amb.  708. 

Primd  facie  the  class  of  relations  to  take  is  to  be  ascertained 
at  the  death  of  the  propositus. 

Therefore,  where  the  gift  is  immediate  or  in  remainder  to 
the  testator's  relations,  after  gifts  to  persons  who  are  some  of 
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the   next  of  kin,  his  next  of  kin   at  his  death  alone  take.  Ch*P«3mv. 

Bayner  v.  Mowbray y  3  B.  C.  C.  234 ;  Masters  v.  Hooper,  4  B. 

C.  C.  207 ;  Pearce  v.  Viricent,  1  Cr.  &  M.  698 ;  2  M.  &  K.  800 ; 

2  Sc.  347 ;  2  Bing.  N.  C.  328 ;  2  Kee.  230 ;  see  Eagles  v.  Le 

Breton,  15  Eq.  148,  where  there  is  a  discrepancy  between  the 

head  note  and  the  judgment.     See  Stert  v.  Platel,  5  Bing.  N. 

C.  434. 

If  the  gift  is  to  such  relations  as  survive  the  tenant  for  life  Gift  to  such 
the  class  is  ascertained  at  the  death  of  the  ancestor,  while  those  eurvive  the 
who  die  before  the  tenant  for  life  are   excluded.    Bishop  v.  ^^* 
Cappel,  1  De  G.  &  S.  411. 

The  t^rm  relations,  however,  has  not  the  same  direct  reference  Where  the 
to  the  death  of  the  propositus  as  heirs  or  next  of  kin,  and  there-  \^  sole  next  of 
fore  where  there  is  a  gift  to  A.  either  for  life  with  remainder  to  dJ^*o/the 
her  children,  or  to  A.  absolutely,  followed  by  a  gift  over,  if  A.  ^^^  ^^ 

deftth. 

dies  without  issue,  to  the  testator's  relations,  and  A.  is  the  sole 
next  of  kin  at  the  date  of  the  will  and  death,  the  class  will  be 
ascertained  at  A-'s  death.  Marsh  v.  Marsh,  1  B.  C.  C.  293; 
Jones  V.  Colbeck,  8  Ves.  38  ;  Lees  v.  Massey,  3  D.  F.  &  J.  113 ; 
see  post,  p.  263,  seq. 

And  the  testator  may  himself  fix  the  time  at  which  his  rela- 
tions are  to  be  ascertained  ;  for  instance,  by  directing  his  relations 
to  be  advertised  for  at  the  death  of  a  tenant  for  life,  and  giving 
the  property  to  such  of  them  as  claim  within  two  months  after 
such  advertisements.  *  Tiffin  v.  Longman,  15  B.  275. 

Where  there  is  a  power  to  appoint  to  relations  and  no  gift  in  When  the 

1    /•     ix     /•  •    i.  X  class  to  take 

default  of  appomtment :  in  default  of 

1.  If  there  is  no  life  interest,  and  the  power  is  a  general  2*to  belwi^- 
power  to  appoint  to  the  testator's  relations,  it  seems  the  class  to  tained, 
take  will  be  ascertained  at  the  death  of  the  testator  and  not 

when  the  power  expires.  Cole  v.  Wade,  16  Ves.  27 ;  in  which 
case,  however,  the  actual  point  did  not  arise,  since  the  next  of 
kin  at  the  testator's  death,  and  the  time  when  the  power  expired, 
were  the  same. 

2.  If  there  is  a  life  interest  and  the  tenant  for  life  has  power 
to  appoint  to  the  testator  s  or  his  own  relations,  the  class  is  to 
be  ascertained  at  the  death  of  the  tenant  for  life,  whether  the 
power  is  to  appoint  by  deed  or  will    Harding  v.  (ilyn,  1  Atk. 
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Chap.  XXIV.  468;  Birch  y.  WaiU,  3  V.  &  B.  198  ;  see,  too,  in  Brovm  v. 
Higgs,  8  Ves.  661. 

And  it  makes  no  diflference  whether  the  power  is  one  of  Relec- 
tion  or  distribution  merely.  Pope  v.  Whitcomhe,  3  Mer.  689, 
as  corrected  by  Lord  St.  Leonards  on  Powers,  662,  and  Finck 
V.  Holllngsworth,  21  Beav.  112;  Caplin's  Will,  2  Dr.  &  Sm. 
527 ;  see,  too,  A.-O.  v.  Doyley,  4  Vin,  Ab.  485,  where  the  tenant 
for  life  and  the  donee  of  the  power  were  different  persons,  and 
the  class  was  ascertained  at  the  death  of  the  tenant  for  life. 

VII.  Family. 


Family. 


Devise  of 
lands. 


Direction  to 
secure  for 
f'iinily. 


Beqaest  of 
personalty  to 
family. 


The  word  family  may  have  a  different  meaning,  according  to 
the  context. 

1.  In  the  case  of  devises  of  land  : — 

"  If  land  be  devised  to  a  stock  or  family  or  house  it  shall  be 
understood  of  the  heir  principal  of  the  house."  Counden  v. 
Clarke,  Hob.  33. 

This  will  be  the  case  where  the  word  is  used  as  a  quasi-word 
of  limitation,  where,  for  instance,  after  a  devise  to  a  person, 
there  is  a  direction  that  the  property  is  to  remain  in  his  family. 
Chajyman's  Case,  Dyer,  333 ;  JDoe  d.  Chattaivay  v.  Smith,  5 
Mau.  &  S.  126 ;  Gnjffltfis  v.  Evan,  5  B.  241. 

A  devise  to  A.  and  his  family  according  to  seniority,  gives  A. 
an  estate  tail.     Lucas  v.  Goldsniid,  29  B.  657. 

So,  too,  a  devise  of  land  to  A.  for  life  "  in  confidence  that  after 
her  decease  she  will  devise  the  property  to  my  family,"  goes  to 
the  testator's  heir-at-law  upon  A.'s  death.  Wright  v.  AtkynSy 
17  Ves.  255  ;  19  Ves.  299. 

Under  a  direction  to  secure  property  for  the  benefit  of  a 
person  and  his  family  the  realty  will  be  settled  for  life  with 
successive  remainders  in  tail,  and  the  personalty  will  be  settled 
for  life  with  remainder  to  the  children.  White  v.  Biv^ggs,  15 
Sim.  17  ;  2  Ph.  583  ;  Woolmm^e  v.  Burrotves,  1  Sim.  512. 

2.  It  is  now  siettled  that  in  a  bequest  of  personalty  or  a  mixed 
becjuest  of  realty  and  personalty  to  the  family  of  a  person,  the 
primary  meaning  of  family  is  children.  Barnes  v.  Patch,  8  Ves. 
604;    Terry  8   Will,  19  B.  580;  Wood  v.    Wood,  3  Ha.  65; 
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Parkinson's  Ti*ust,  1  Sim.  N.  S.  242 ;  BecUes  v.  Crisford,  13  Chap.  xxiv. 
Sim.  592  ;  BiiH  v.  Hillyar,  14  Eq.  160;  Pigg  v.  Clarice,  3  Ch. 
D.  672;  In  re  Hutchinson  <t  Tenant,  8  Ch.  D.  540;  In  re 
Mulqtoeen,  7  L.  R.  Ir.   127;  see   Woods  v.  Woods,  1  M.  &  Cr. 
401. 

It  has  been  held  that  the  word  inchides  an  illegitimate  son. 
Lambe  v.  Eames,  10  Eq.  267  ;  6  Ch.  597  ;  Bumble  v.  Bowman, 
47  L.  J.  Ch.  62. 

3.  In  order  to  give  the  word  a  different  meaning  there  must 
be  some  special  circumstances. 

a.  Thus,  if  there  are  no  children,  next  of  kin  may  take.     Re  May  mean 
Maa:ton,  4  Jur.  N.  S.  407.  ''*'''*  ""^  ^' 

b.  So  a  gift  to  the  family  of  an  unmarried  pereon  would 
probably  extend  to  all  her  relatives.  Snow  v.  Teed,  9  Eq. 
622. 

c.  In  some  cases  on  the  context  family  has  been  held  to  mean  In  the  widest 
those  of  a  man  s  household,  thus  including  a  wife  or  husband,  include  a 
Maclerothv.  Bacon,  5  Ves.  158;  Blackwall  v.  Bvdl,  1   Kee.  ^^"*^°' 
176. 

d   Family  has  been  held  to  include  all  descendants  in  exist-  When  it 
ence  at  the  period  of  distribution  ;  but  such  a  construction  would  dewendanta. 
not  be  adopted  without  a  strong  context.     Williams  v.  Williams, 
1  Sim.  N.  S.  358. 

c.  It  would  seem  that  a  power  to  appoint  to  a  person's  family  Power  to 
would  be  limited  to  his  children  if  there  are  any.       In  re  family,^  ^ 
Hutchinson  Jk  Tenant,  8  Ch.  D.  540  ;  see  Sinnott  v.  Walsh,  5 
L.  U.  Ir.  27. 

If  there  are  no  children  the  donee  of  the  power  may  select 
relations  not  within  the  di^gree  of  next-of-kin.  Orant  v.  Lynxim, 
4  Russ.  292. 

If  the  power  is  not  exercised  the  statutory  next-of-kin  are 
entitled.     Cruwys  v.  Colman,  9  Ves.  319. 

4.  Where  it  is  clear  that  the  testator  has  used  the  word 
family  in  a  wider  sense  than  any  of  those  here  mentioned,  but 
it  is  uncertain  who  were  meant  to  be  included,  the  gift  will  be 
void  for  uncertainty.  Yeap  Cheah  Neo  v.  (hig  Cheng  Neo,  L.  R. 
6  P.  C.  381 ;  see  Robinson  v.  Waddelow,  8  Sim.  134. 

When   family   is  construed  children,  a    simple   gift   to  the  Whether  a 
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Families  goes 
per  capita  or 
per  stirpes 
among  them. 


Chap.  XXIY.  families  of  A-  and  B.  goes  per  capita  in  joint  tenancy.  Oregory 
gift  to  several  V.  Smith,  9  Ha.  708. 

So,  too,  a  gift  to  be  divided  between  the  families  of  A.  and  B. 
goes  to  all  the  children  of  A.  and  B.  per  capita  as  tenants  in 
common.  Bamea  v.  Patch,  8  Ves.  604 ;  see,  however,  Alexander 
V.  Douglas,  Rom,  Notes  of  Cases,  93. 

Under  a  direction  that  after  the  death  of  the  testator's  wife,  to 
whom  a  life  interest  in  lands  was  given,  the  lands  should  revert 
to  the  testator's  friends,  the  heir  at  law  was  held  entitled. 
Coogan  v.  Hayden,  4  L.  R.  Ir.  585. 


Friends. 
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CHAPTER  XXV. 

GIFTS   TO  HETRS,  NEXT   OF   KIN,  REPRESENTATIVES,  AND 

EXECUTORS. 

Where  Borough  English   or  gavelkind  lands  are  devised  Ckap. 


with  other  lands  to  the  testator's  heir,  the  common  law  heir  is  Devise  of 
entitled.    Davis  v.  Kirk,  2  K.  &  J.  391 ;  Thorp  v.  Owen,  2  |°2|^^\^a 
Sm.  &  G.  90 :  Buchanan  v.  Harrison,  1  J.  &  H.  662 :  Sladen  OaveUdnda 

'  '  '  to  the  heir. 

v.  SUukn,  2  J.  &  H.  369. 

So  where  Borough  English  lands  alone  are  devised  to  a  person 
for  life,  with  remainder  to  her  sons  and  daughters  and  their 
heirs,  and  if  A.  dies  without  having  such  heirs,  to  the  testator's 
sons  and  daughters  then  living  and  the  heirs  of  those  who  may 
be  deceased,  the  common  law  heir  takes  under  the  ultimate 
gift.     PoUey  v.  Polley,  31  B.  363. 

In  the  same  way  a  devise  of  gavelkind  lands  alone  to  the 
testator's  right  heirs  goes  to  the  common  law  heir.  Garland  v. 
Beverley,  9  Ch.  D.  213. 

The  rule  is  that  "  n^wx)  eat  hceres  viventis,'*  and  therefore  a  l"  what  <»8es 

the  word  heir 

devise  to  the  heirs  of  a  living  person  is  contingent,  unless  the  refers  to  a 
term  heirs  is  so  qualified  by  express  words  or  by  the  general  ^ignata. 
intention  of  the  will  as  to  show  that  the  testator  meant  by  heir 
the  heir  apparent  or  presumptive  or  some  other  person,  who  will 
then  take  as  persona  designata. 

This  will  be  the  case  if  the  testator  speaks  of  the  heirs  of  the 
body  of  B.  now  living.  Burchett  v.  Durdant,  2  Vent.  311; 
Garth.  154;  see  Chambers  v.  Taylor,  2  M.  &  Cr.  376. 

Or  the  intention  of  the  testator  to  use  the  term  as  designating 
a  person  may  be  gathered  from  the  whole  will ;  if,  for  instance, 
the  so-called  heir  is  directed  to  pay  annuities  to  certain  persons 
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Chap.  XZY. 


Acknowledg- 
ment of  a 
person  as 
heir. 


Devue  to  the 
heir  of  a 
particolar 
name  or  to 
hein  male. 


Heirs  of  the 
body. 


Whether  the 
hair  male 
taking  by 
purchase  moat 
trace  hia 
descent 
thruugh 
males. 


during  whose  life  he  cannot  be  strictly  heir.  Darbison  d. 
LoTig  V.  Beaunumt,  1  P.  Wms.  229;  3  B.  P.  C.  60;  Good- 
right  V.  WJiite,  2  W.  Bl.  1010;  Winter  v.  Pei-ratt,  9  CI.  &  F. 
606. 

A 'devise  to  the  heirs  and  assigns  of  "A.,  as  if  she  had  con- 
tinued sole  and  unmarried,"  is  a  gift  to  the  person  filling  the 
character  as  persmui  designata.  Brookiaan  v.  Smith,  L.  E. 
6  Ex.  291 ;  ib,  7  Ex.  271 ;  Darmer  v.  Phillips,  4  D.  M.  &  G.  855 ; 
3  Dr.  39;  Fearne,  C.  R  209—212. 

The  appointment  or  acknowledgment  of  a  pei*son  as  heir, 
though  he  may  not  be  the  real  heir,  is  sufficient  to  carry  to  him 
the  testators  real  estate.  Parker  v.  Nickson,  1  D.  J.  &  S.  177; 
11  W.  R.  533;  32  L.  J.  Ch.  397. 

A  devise  to  the  right  heirs  male,  or  to  the  right  heirs  of  a 
particular  name,  will  go  only  to  the  very  heir,  who  must  be  a 
male  or  of  that  name.  Ashenhurafs  Ccise,  Hob.  34-;  cit.  Cown^ 
den  V.  Clarke,  Moore,  860,  pi.  1181 ;  Hob.  29;  Wrightson  v. 
MacavXay,  14  M.  &  W.  214 ;  Thoiye  v.  Tliorpe,  32  L.  J.  Ex.  79; 
see  Co.  Lit.  24b,  note  by  Hargrave. 

If  the  devise  is  to  the  right  heirs  exclusive  of  A,  who  is  the 
right  heir,  the  devise  fails.  Goodtitle  d,  Bailey  v.  Pugh,  Fearne, 
Cont.  Rem.  573 ;  2  Mer.  348. 

The  rule  does  not,  however,  apply  to  heirs  of  the  body, 
whether  taking  by  descent  or  purchase.  Wells  v.  PaJvier,  5  Burr. 
2617 ;  2  W.  Bl.  687 ;  Evutis  d.  Weston  v.  Burtenshaw^  Co.  Lit 
164a,  n.  (2). 

An  heir  male  taking  by  inheritance  must  trace  his  descent 
entirely  through  males.     Co.  Lit.  25a. 

It  is  said  by  Jarman,  ii.  pi  68,  that  this  does  not  apply  to  a 
gift  to  the  heir  male  or  female  by  purchase,  citing  Hob.  31 ; 
Co.  Lit.  25b.  At  any  rate  it  is  clear  that  if  the  word  lineal  be 
added  the  heir  must  trace  his  descent  through  males.  Oddie  v. 
Woodfoi'd,  3  M.  &  Cr.  584 ;  Bemal  v.  Bemal,  3  M.  &  Cr.  559  ; 
and  see  Doe  d.  Angell  v.  Angell,  3  Q.  B.  328 ;  TheUusson  v. 
Rendlesham,  7  H.  L.  429. 

It  appears,  however,  to  bo  concluded  by  authority  that,  even 
in  the  absence  of  the  word  lineal,  the  heir  male  taking  by  pur- 
chase must  claim  through  males.     Lywood  v.  Kiwher,  29  B.  38. 


mandeville's  case.  255 

See  per  Lord  St.  Leonards,  7  H.  L.  512 ;  and  see  Doe  d.  Winter  <af  p.  XXV. 
V.  Pen^att,  3  M.  &  Sc.  594. 

Under  a  devise  to  the  heir  ex  pm'te  mate^md  a  person  who  is  Heir  ex  parte 
also  heir  ex  parte  patei^nd  may  take.     BawUnson  v.  Woss,  9 
Ha.  673;  In  re  WiUoniier's  TrwntH,  10  Ir.  Ch.  389. 


EuLE  IN  Mandeville's  Case,  Co.  Lit.  26b.;  Fearne,  80. 
"  Where  an  estate  is  limited  to  the  heirs  special  of  a  parti-  Rule  hi 

Mandeville's 

cular  ancestor,  without  any  estate  of  freehold  limited  to  the  case, 
ancestor  (either  expressly  or  by  implication),  it  is  impossible  to 
effectuate  the  expressed  will  of  the  donor  and  to  make  the 
estate  pass  through  the  whole  series  of  the  special  heirs  desig- 
nated, except  by  regarding  the  limitation  as  if  it  were  ah  estate 
tail,  which  had  originally  vested  in  and  descended  from  the 
ancestor  himself,  and  yet  the  first  taker  must  take  as  pur- 
chaser, because  no  estate  did  in  fact  vest  in  or  descend  from  the 
ancestor."     Vernon  v.  Wright^  2  Drew.  439 ;  7  H.  L.  35. 

The  result  is  the  creation  of  a  quasi  entail,  partaking  of  the 
opposite  qualities  of  purchase  and  descent.  Thus,  where  the 
limitation  was  to  Roberge  and  the  heirs  of  the  body  of  her  late 
husband  John  de  Mandeville  by  her,  where  John  de  Mandeville 
had  left  a  son  and  daughter,  it  was  held  that  the  daughter  took 
on  the  death  of  the  son  per  foi^inam  doni,  as  the  person,  who 
would  have  been  entitled,  if  the  estate  had  descended  from  the 
ancestor.     Mandeville's  Case,  Co.  Lit.  26b. 

The  rule  in  Mandeville's  case  applies  equally  where  the  limi- 
tation is  to  the  heirs  of  the  body  of  the  testator.  Allgood  v. 
Blake,  L.  R.  7  Ex.  339 ;  ih.  8  Ex.  160. 

It  has  been  adopted  were  the  term  issue  was  used,  '^hitelock 
V.  Heddon,  1  B.  &  P.  243. 

But  it  will  not  be  extended  to  a  devise  to  the  heirs  of  the 
body  of  a  deceased  person,  excluding  certain  lines  of  descent, 
which  would  comprehend  the  real  heirs  of  the  body ;  nor  does  it 
apply  to  a  devise  to  the  right  heirs  male  of  a  person,  though  a 
devise  to  A.  and  his  heirs  male  gives  A.  an  estate  tail.  A  llgood 
V.  Blake,  supi^a ;  Ashenhurst's  Case,  Hob.  34  ;  Baker  v.  Wall, 
1  Ld.  Raym.  185;  Doe  d,  Lindsey  v.  Colyear,  11  East,  548. 
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Chap.  XXV.       Heirs  of  the  body,  however,  used  as  a  term  of  purchase,  may 

In  what  cases  mean  children  if  the  devise  is  to  them  ba  their  parent  shall 

body  means     appoint,  Or  if  they  are  to  take  equally  among  them  as  tenants 

chUdren.         i^  common :  JorcUin  v.  Adavis,  9  C.  B.  N.  S.  483 ;  Right  v, 

Creber,  5  B.  &  Cr.  866 ;  in  which  case  the  estate  of  the  ancestor 

being  equitable  did  not  coalesce  with  the  limitation  to  the  heirs. 


Assigns. 

Assigns.  As  a  rule  the  words  "  and  assigns,"  following  the  word  heirs, 

have  no  operation,  "  they  have  no  conveyancing  virtue  at  all, 
but  are  merely  declaratory  of  that  power  of  alienation  which  the 
purchaser  would  have  had  without  them."  Wms.  R  P.  141 ; 
Brookman  v.  Smith,  L.  R.  6  Ex.  291. 

It  has,  however,  been  held  that  a  legal  limitation  to  the  heirs 
and  assigns  of  a  person,  who  had  a  prior  equitable  life  estate, 
gave  that  person  a  general  power  of  appointment  over  the 
property.  Quested  v.  Michell,  24  L.  J.  Ch.  722.  See,  too,  Tapner 
V.  MarloU,  Willes,  177 ;  and  A.-G.  v.  Vigo7\  8  Ves.  256, 291 ;  but 
it  is  unlikely  that  this  construction  will  be  extended. 

The  eflFect,  however,  of  a  gift  to  A.  or  his  heirs  or  assigns, 
is  to  give  the  absolute  interest  to  A-  WiUon'a  Estate,  8  D. 
M.  &  G.  173;  Hopkins'  Trust,  2  H.  &  M.  411.  See  post,  p. 
268. 

Bequests  of  Personalty  to  Heirs. 

Bequests  of  1.  A  bequest  of  personalty  to  the  right  heirs,  or  to  the  heirs 
^^  ^  at  law,  or  the  next  heir  of  an  individual,  prvmd  facie  goes  to 
such  heir  as  persona  designata,  whether  the  bequest  be  to  the 
heirs  of  the  testator  or  of  a  stranger.  Mounsey  v.  Blamire,  4 
Russ.  384;  Hamilton  v.  MUls,  29  B.  193;  De  Beauvoir  v.  De 
Beauvoir,  3  H.  L.  524 ;  Re  Rootes,  1  Dr.  &  Sm.  228 ;  Southgate 
V.  Clinch,  27  L.  J.  Ch.  651 ;  4  Jur.  N.  S.  428. 

The  rule  applies,  d  foi^iori,  to  a  mixed  fund.  De  Beauvoir 
V.  De  Beauvoir,  3  H.  L.  524 ;  Boydell  v.  Oolightly,  14  Sim.  327; 
Todhunter  v.  TJiompson,  26  W.  R.  883. 
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Chap.  XXV.    Wing/kid  v.  Wingfidd,  9  Ch.  D.  658 ;  Keay  v.  BovZtan,  25 

Ch.  D.  212. 

In  a  bequest  to  children  or  their  heirs,  followed  by  a  gift  over 

if  all  the  children  die  without  issue  the  word  heirs  has  been 

held  to  mean  issue.     Speakman  v.  Speakman,  8  Ha.  180 ;  and 

see  Roberta  v.  Edwards,  12  W.  R.  33. 
Heirs  of  the         In  a  bequest  to  A-  or  the  heirs  of  his  bod}',  heirs  of  the  body 

means  such  of  the  persons  entitled  under  the  statute  as  may 

be  descendants  of  A.     Pattenden  v.  Hobson^  17  Jur.  406 ;  22 

L.  J.  Ch.  697. 
The  statute         A  widow  is  included  in  the  persons  entitled  under  the  statute, 
portions  as      and  the  statute  fixes  not  only  the  persons  but  the  proportions 
P^^**^®      in  which  they  take.    In  re  Steevena'  Trusts,  15  Eq.  110 ;  Jacobs 

V.  Jacobs,  sv/pra;  Doody  v.  Biggins,  supra, 

A  bequest  of  personalty  to  "  the  heirs  or  next  of  kin  of  A." 

has  been  construed  as  a  gift  to  next  of  kin.    In  re  Thompson's 

Trusts,  9  Ch.  D.  607 ;  see  p.  260. 


Next  of  Kin. 

Gifts  to  next  The  words  next  of  kin,  without  more,  mean  the  nearest  blood 
relations  of  the  propositus  in  an  ascending  and  descending  line, 
and  they  take  as  joint  tenants.  Withy  v.  Mangles,  10  Gl.  &  F, 
215;  Lucas  v.  Brandreth,  28  B.  274;  Avison  v.  Simpson, 
Johns.  43 ;  Halton  v.  Foster,  L.  R  3  Ch.  505. 

The  same  meaning  has  been  given  to  the  words  "  legal  or  next 
of  kin."    Hai^^  v.  Newton,  46  L.  J.  Ch.  268 ;  25  W.  R.  228. 

Those  of  the  half  blood  are  equally  entitled  with  those  of  the 

whole  blood.     Collingwood  v.  Pace,  1  Vent.  424;  Brown  v. 

Wood,  Alleyn,  36 ;  Bi'igg  v.  Brigg,  83  W.  R  454 ;  see  Williams 

on  Executors,  1120. 

Gift  under  But  a  selective  power  to  appoint  to  next  of  kin  will  authorise 

^^®''  an  appointment  to  statutory  next  of  kin.     Stiow  v.  Teed,  9  Eq. 

622. 
Next  of  kin         Under  a  gift  to  next  of  kin  ex  parte  maternd,  next  of  kin 
mtuernd.         ^^  pati^  patemd,  who  happen  to  be  also  next  of  kin  ex  parte 
maternd,   will   not  be    excluded,  except    by   express    word& 
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Oundry  v.  Pinniger,  14  B.  94 ;  1  D.  M.  &  G.  502 ;  Say  v.  <aiap.  XXY. 
Creed,  5  Ha.  580. 

If  there  is  an  express  reference  to  the  statute  or  intestacy,  The  effect  of 
all  kindred  entitled   under  the  statute,  including  those   who  the  statute  or 
take    by    representation    under    the    statute,   will    come    in.  *"*®***^y' 
BuUoeh  V.  Dowries,  9  H.  L.  1 ;    Nichola  v.  HavUaifid,  1  E.  &  J. 
504. 

Neither  the  wife  nw  the  husband  take  as  next  of  kin  under 
the  statute.  Oai*i*ick  v.  Lord  Camden,  14  Vea  372 ;  KUncr 
V.  Leech,  10  B,  362. 

And  a  gift  to  persons,  entitled  as  next  of  kin  or  otherwise 
under  the  statute,  will  not  include  the  husband.  Milne  v. 
GUhaH,  2  D.  M.  &  G.  715 ;  5  D.  M.  &  G.  510. 

If  a  husband  has  been  expressly  excluded  in  a  gift  to  next  of 
kin  under  the  statute,  a  widow  will  be  admitted  under  a  subse- 
quent gift  to  next  of  kin  by  statute  where  there  is  no  such 
exclusion.     In  re  Collins'  Trusts,  W.  N.  1877,  87. 

If  only  an  intention  is  declared  of  leaving  property  to  next 
of  kin  according  to  the  statute,  which  is  not  carried  out,  the 
property  goes  as  in  an  intestacy,  and  a  widow  would  therefore 
be  admitted.    Ash  v.  Ash,  33  B.  187. 

A  person  is  not  excluded  from  taking  property  under  a  gift  What  wiU 
to  next  of  kin  by  the  fact,  that  a  life  interest  in  the  property  is  of  the  next 
expressly  given  to  him.     Goi^bell  v.  Davison,  18  B.  556.  gifj^to'^t  of 

But  if  the  gift  is  to  the  "  other  the  next  of  kin,"  one  of  the  kin. 
next  of  kin  to  whom  an  interest  is  expressly  given  by  the  will 
will  be  excluded.     Cooper  v.  Denison,  13  Sim.  290. 

If  there  is  a  reference  to  the  statute,  the  statute  regulates  Whether  the 
the  nature  of  the  interest,  as  well  as  the  persons,  who  are  to  take  regulates  the 
under  it.     BvUock  v.  Dmvnes,  9  H.  L.  1 ;  Banking's  SeMlenvent  j^^^t^^ 
Trusts,  6  Eq.  601.  ^«u  "  ^^« 

persons  to 

The  above  proposition  seems  to  be  justified  by  the  opinions  take. 
expressed  in  Bullock  v.  Downes,  and  would  probably  be  now 
adopted.     However,  the  cases  go  to  this : 

1.  Where  there  is  a  reference  to  intestacy,  as  well  as  to  the 
statute,  the  statute  fixes  the  proportions  as  well  as  the  persons. 
Bullock  V.  Dovmes,  supra;  Martin  v.  Glover,  1  Coll.  270; 
JenJcins  v.  Oower^  2  Coll.  537. 

s2 
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Chap.  XXV.  2.  So,  where  the  gift  is  to  persons  "entitled  under,"  or  "under 
and  according  to  '*  the  statute.  Ho7*n  v.  Coleman,  1  Sm.  &  G. 
169 ;  Ranking' 8  Settlementy  supra. 

3.  If  the  gift  is  merely  to  persons  according  to  the  statute 
the  better  opinion  seems  to  be,  that  the  same  result  would 
follow.  Mattison  v.  Tanfield,  3  B.  131 ;  Lewis  v.  Morris,  19  B. 
34.  On  the  other  hand,  the  contrary  was  held  in  In  re  Green- 
wood's Trusts,  3  Giff.  390. 

4.  Words  importing  or  directing  a  tenancy  in  common  will 
not  prevent  the  statute  from  fixing  the  proportions.  Mattison 
V.  Tanfield,  supra;  Leivis  v.  Morris,  supra,  Richardson  v. 
Richardson,  14  Sim.  526,  must  be  considered  overruled ;  see 
Bullock  V.  Dmvnes, 

5.  It  would  seem,  that  a  gift  equally  among  the  persons 
entitled  under  the  statute,  would  prevent  the  statute  from 
fixing  the  proportions  ;  see  Phillips  v.  Garth,  3  B.  C.  C.  69. 

But  if  there  are  words  importing  that  the  distribution  is  to 

be  according  to  the  statute,  the  word  equally  will  be  rejected. 

EoUoway  v.  Radcliffe,  23  B.  163;  see  Fielden  v.  Ashworth, 

20  Eq.  410. 

Nearest  of  A  devise  of  land  to  the  nearest  of  kin  by  way  of  heirship 

heiwhip.         go^s  to  the  heir.     Williams  y.Ashton,  1  J.  &  H.  115. 

A  gift  to  "  next  of  kin  or  heir  at  law  "  would  probably  go 
according  to  the  nature  of  the  property.     Lowndes  v.  Stone ^ 
4  Ves.  649 ;  see  In  re  Thompson's  Trusts,  9  Ch.  D.  607. 
Next  of  kin         In  Boys  V.  Bradley,  10  Ha.  389  ;  4  D.  M.  &  G.  58 ;  5  H.  L. 

in  the  male       c\¥re\  /»-i»«i  i-i*-  *•  -ii*-! 

line.  873,    next  ot  km  in  the  male  line  m  preference  to  the  female 

line,"  was  held  to  mean  next  of  kin  ex  parte  patemd, 

A  devise  of  land  to  the  next  male  kin  goes  to  all  the  nearest 
of  kin  being  males  living  at  the  testator's  death.  In  re  Chap-* 
man;  Ellick  v.  Cox,  32  W.  R  424. 

Devise  to  A  devise  of  land  to  the  "  next  '*  or  "  nearest "  of  a  particular 

^'  n^APt^fc      ox 

a  class.  class  of  relations  goes  to  the  eldest  of  the  class.     PerHman  v. 

Pearce,  Co.  Lit.  10b.,  n.  2 ;  Power  v.  Quealy,  2  L.  R.  Ir.  227 ; 
4  ih.  20,  where  the  devise  was  to  the  "  nearest,  and  most  de- 
serving male  cousin,  and  a  regular  Power  of  the  family." 

On  the  other  hand,  in  a  gift  of  real  and  personal  estate 
together  to  the  nearest  relation  of  a  particular  name  the  word 
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relation  has  been  held  to  be  nomen  collectivunij  and  to  include  ^^V-  xxv. 
all  the  relations  of  the  same  degree.    Pyot  v.  Pyot,  1  Ves.  sen. 
335;  Belt.  169. 

It  appears  to  be  clear  that  a  devise  of  land  to  "  next  of  kin  Next  of  kin 
of  a  particular  name  "  goes  only  to  next  of  kin  who  are  by  birth  nam©, 
entitled  to  the  name,  and  that  a  daughter  of  that  name  who  at 
the  testator's  death  has  changed  her  name  by  marriage  would 
be  excluded.     Leigh  v.  Leigh,  15  Ves.  100;  Jobson's  Case,  Cro. 
El.  576  ;  see  Bon  v.  Smith,  Cro.  El.  532. 

But  it  may  appear  from  the  will  that  the  assumption  of  the 
name  by  royal  licence  is  intended  to  be  sufficient ;  In  re 
Roberta;  Repington  v.  Roberta-Gawen,  19  Ch.  D.  520. 

Possibly,  in  the  case  of  personalty,  or  of  real  and  personal 
estate  given  together,  a  reference  to  a  particular  name  may  be 
more  readily  understood  as  referring  to  the  stock  or  family. 

At  any  rate  it  may  be  so  understood  if  there  is  an  explanatory 
context. 

Thus,  "nearest  relation  of  the  name  of  the  Pyots"  has 
been  held  to  refer  to  the  stock  of  the  Pyots,  so  that  change 
of  name  by  marriage  was  immaterial.  Pyot  v.  Pyot,  1  Ves. 
sen.  335. 

A  similar  construction  was  put  upon  "next  of  kin  of  the 
surname  of  Crump/'  Carpenter  v.  Bott,  15  Sim.  606  ;  see,  too, 
Mortivier  v.  Harthy,  6  Ex.  47. 

Whether  the  person,  who  is  to  take  under  the  description  of 
a  pai-ticular  name,  must  satisfy  both  parts  of  the  description  is 
uncertain  :  see  Doe  v.  Pluniptre,  3  B.  &  Aid.  474,  and  the 
remarks  of  the  Vice-Chancellor  on  that  case  in  Carpenter  v. 
Bott,  15  Sim.  606. 

A  rift  to  next  of  kin,  to  be  ascertained  at  a  particular  time  Gift  to  next 
exclusive  of  A.,  who  is  the  sole  next  of  km,  goes  to  the  persons  ciuaive  of  A., 
who  would  have  been  next  of  kin  if  A.  also  had  been  dead,  next  of ^. 
White  V.  Springett,  4  Ch.  300. 

The  persons  to  take  will  be  ascertained  in  the  same  way,  if 
the  gift  is  to  next  of  kin  by  statute  simply  exclusive  of  A.,  who 
happens  to  be  sole  next  of  kin  by  statute.  Re  Taylor;  Taylor 
V.  Ley,  45  L.  T.  210 ;  rev.  W.  N.  1885, 158. 

Under  a  limitation  to  the  statutory  next  of  kin  of  B.,  exclusive 
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Chap.  XX7. 


Next  of  kin 
explained  by 
the  context. 


Gift  to  next 
of  kin  of  A. 
as  if  she  had 
died  un- 
married. 


Without 
having  been 
married. 


At  what  time 
the  next  of 


of  A.  and  his  representatives,  it  was  held  that  the  daughters  of 
A.,  who  were  among  the  statutory  next  of  kin  of  B.,  as  repre- 
senting A.,  were  excluded.  LiTidmy  v.  Ellicott,  46  L.  J.  Ch. 
878. 

The  testator  may  show,  that  he  meant  by  next  of  kin  the 
children  of  a  tenant  for  life,  as,  where  the  gift  was  to  a  daughter 
for  life  and  then  to  the  testatrix's  next  of  kin,  to  be  vested 
interests  from  the  testatrix's  death,  "except  as  to  any  child 
afterwards  bom  of  the  daughter."  Bird  v.  Wood,  2  S.  &  St. 
400 ;  see  2  M.  &  K.  86,  89. 

In  a  gift  to  the  next  of  kin  of  A.,  or  even,  to  the  person 
entitled  under  the  Statutes  of  Distribution,  as  if  she  had  died 
intestate  and  unmarried,  unmarried  vdll  be  construed  as  equiva- 
lent to  "  without  leaving  a  husband,"  since  otherwise  children 
would  be  excluded.  Day  v.  Barnard,  1  Dr.  &  S.  351 ;  Sanders 
Ti^usts,  3  K.  &  J.  152;  Norman's  Ti-uds,  3  1).  M.  &  G.  965; 
Maugham  v.  Vincent,  9  L.  J.  Ch.  329 ;  Clarice  v.  Colls,  9  H:  L. 
601. 

Where  the  testator,  a  widower,  expressly  excluded  a  grand- 
daughter from  a  bequest  in  favour  of  his  "  next  of  kin  as  if  he 
had  died  unmarried,''  it  was  held  that  unmarried  meant  wifeless. 
Garvethv.  Heiron,  W.  N.  1879,  145. 

In  a  marriage  settlement  a  limitation  in  favour  of  the  next 
of  kin  of  the  wife  as  if  she  had  died  "  without  having  been 
married,"  when  there  was  a  declaration  that  a  named  illegiti- 
mate daughter  should,  for  the  purposes  of  the  trust,  be  deemed 
to  be  a  lawful  child,  has  been  held  to  mean  as  if  the  wife  had 
died  without  having  been  married  to  her  then  intended  husband. 
Wilson y.  Atkinson,^  D.  J.  &  S.  455. 

A  similar  construction  has  been  adopted,  where  there  was  no 
explanatory  context,  and  the  words  have  even  been  held  to  be 
equivalent  to  "  without  leaving  a  husband."  Upton  v.  Brown-, 
12  Ch.  D.  872 ;  In  re  BalVs  Trusts,  11  Ch.  D.  270. 

It  seems,  however,  that  such  clear  words  as  "without  ever 
having  been  married  "  must  be  construed  in  their  natural  sense, 
unless  there  is  a  strong  context.  Emmins  v.  Bradford,  13 
Ch.  D.  493 ;  Hardman  v.  Maffett,  13  L.  R.  Ir.  499. 

The  terms  next  of  kin  and  heirs  have  a  direct  reference  to 
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the  death  of  the  ancestor,  and  therefore  next  of  kin  and  heirs  Chap,  aav. 
are  to  be  ascertained  at  the  death  of  the  ancestor ;  and,  where  kin  are  to  be 
there  is  in  addition  a  reference  to  the  statute  or  to  intestacy,  "^' 
this  rule  is  almost  without  exception. 

The  same  rules  apply  to  realty,  personalty,  and  to  a  mixed  A  mixed  fund 
fund.     Cusack  v.  Rood,  24  W.  R  391.  tion^^to^iSe 

1.  Thus  the  rule  applies,  whether  the  bequest  to  next  of  kin  o*^"*^  ^^ 
is  immediate  or  preceded  by  a  life  interest  or  contingent     Moss 

V.  Dunlop,  Joh.  490 ;  Bird  v.  Luckier  8  Ha.  301. 

2.  And,  if  the  gift  is  to  next  of  kin  living  at  a  particular 
time,  it  will  go  to  such  of  the  next  of  kin  at  the  testator's 
death  as  are  living  at  that  time.    Spink  v.  Lewis,  3  B.  C.  C.  355. 

3.  If  there  is  a  devise  to  A.  for  life  with  remainder  to  his 
eldest  son  for  life,  ^ith  a  direction  on  his  death  to  convey  the 
estate  to  the  heir  male  of  A.,  the  eldest  son  of  A.  is  entitled  on 
A.*s  death  to  have  the  fee  conveyed  to  him.  In  re  Orayson^ 
48  L.  J.  Ch.  354. 

Similarly,  if  personalty  is  given  to  A.  for  life,  and  then  to  the 
testator's  next  of  kin,  though  A.  may  be  one  of  the  next  of  kin, 
or  even  the  only  next  of  kin,  at  the  testator's  death,  or  even  the 
only  next  of  kin  at  the  date  of  the  will  as  well  as  at  the  testator's 
death,  the  class  will  nevertheless  be  ascertained  at  the  testator's 
death.  Doe  v.  Zawsim,  3  East  278  ;  Ware  v.  Rowland',  2  Ph. 
635 ;  Holloway  v.  HoUoway,  5  Ves.  399 ;  Barker's  Trust,  1  Sm. 
&  G.  118 ;  OorbeU  v.  Davison,  18  B.  556;  Stai-r  v.  Newhe^^, 
23  B.  436. 

The  mere  exception  from  the  class  of  next  of  kin  of  certain 
persons,  who  could  only  be  members  of  the  class  on  the  supposi- 
tion of  the  death  of  the  tenant  for  life,  will  not  alter  the  time  for 
fixing  the  class.  Lee  v.  Lee,  1  Dr.  &  Sm.  85 ;  see  Cooper  v. 
Denison,  13  Sim.  290. 

4.  Where,  however,  the  rift  is  to  the  next  of  kin  of  a  deceased  Next  of  kin 

'  »  o  .  J         **'  deceased 

person,  and  the  tenant  for  life  is  the  sole  next  of  kin  at  the  date  person, 
of  the  will,  so  that  the  class  cannot  be  increased  if  the  tenant 
for  life  survives  the  testator,  there  is  a  stronger  argument  against 
ascertaining  the  next  of  kin  at  the  testator's  death ;  but  probably 
this  circumstance  would  not  alone  be  sufficient  to  oust  the  rule. 
WJuirton  V.  Barker,  4  K.  &  J.  483. 


264 


GIFTS   TO  HEIRS,    NEXT  OF  KIN,   ETC. 


Q^ap.  W. 


Executory 
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kin. 
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words  of 
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ascertaining 
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5.  The  same  rules  apply,  where  the  gift  to  the  next  of  km  is 
not  by  way  of  remainder,  but  by  way  of  executory  limitation. 

Thus^  in  a  gift  to  A.  for  life,  where  A.  is  sole  next  of  kin  at 
the  date  of  the  will  and  death,  and  then  to  her  children,  or  to  A. 
absolutely,  and  if  she  dies  without  children,  or  under  twenty- 
one,  to  the  testator's  next  of  kin,  the  next  of  kin  are  ascertained 
at  the  testator  s  death.  Lang's  Will,  9  W.  R.  589 ;  Murphy  v. 
Donegan,  3  J.  &  Lat.  534 ;  Baker  v.  Gibson,  12  B.  101 ;  Harrison 
V.  Harrison,  28  B.  21 ;  MicheU  v.  Bmdges,  13  W.  R  200 ;  see 
UrqvJvart  v.  Urquhart,  13  Sim.  613 ;  Minter  v.  Wraith,  14 
Sim.  549 ;  Hunter  v.  Tedlie,  7  L.  R.  Ir.  448. 

The  case  is,  however,  different,  if  the  gift  is  not  to  next  of  kin, 
but  to  the  "  nearest  of  kin  of  my  own  family,"  or  to  relations. 
Clapton  V.  Bulrner,  5  M.  &  Cr.  108 ;  see  pp.  248,  249. 

In  the  former  case  the  intention  is  to  let  the  property  go  as 
the  law  would  give  it,  in  the  latter  to  make  a  complete  disposi- 
tion by  the  will  to  a  particular  class  contemplated  by  the  testator, 
though,  owing  to  the  vagueness  of  the  description,  the  Courts 
may  be  compelled  to  have  recourse  to  the  statute,  that  the  gift 
may  not  be  void  for  uncertainty. 

6.  Even  if  the  gift  be  to  a  class  of  persons,  who  must  be  the 
testator's  next  of  kin.  if  auy  survive  him,  and  if  they  die  without 
issue  to  bis  next  of  kin,  the  next  of  kin  are  ascertained  at  his 
death.     Seifferth  v.  Badham,  9  B.  372. 

7.  The  testator  may  of  course  direct  the  class  of  next  of  kin  to 
be  ascertained  at  any  time  or  in  any  manner  he  chooses.  Pinder 
v.  Pinder,  28  B.  44  ;  White  v.  SpringeU,  4  Ch.  300. 

The  mere  use  of  words  of  futurity  will  not  alter  the  ordinary 
rule ;  for  instance,  if  the  bequest  be  to  A.  for  life  and  after  his 
death  for  such  persons,  as  shall  be  my  next  of  kin.  HoUoway 
V.  HoUoway,  5  Ves.  399 ;  Doe  v.  Lawson,  3  East,  278  ;  Eayner 
v.  Mowbray,  3  B.  C.  C.  234. 

But,  if  the  gift  is,  after  the  decease  of  the  tenant  for  life,  to 
such  persons  as  shall  then  be  my  next  of  kin,  the  word  "  then  " 
must  refer  to  the  death  of  tenant  for  life.  Lang  v.  BlacJcaU,  3 
Ves.  486 ;  Wharton  v.  Barker,  4  K.  &  J.  483 ;  see  Clotues  v. 
miliurd,  4  Ch.  D.  413 ;  In  re  Morley's  Trusts,  25  W.  R.  825  ; 
and  in  such  a  case  the  class  ia  to  be  ascertained  as  if  the  testator 
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had  lived  up  to  and  died  at  the  time  referred  to.     Sturge  v.  GrecU  ^^P-  ^^V- 
Western  Railway  Co,,  19  Ch.  D.  444. 

But  it  must  be  clear,  that  the  word  "  then  '*  is  used  temporally 
and  not  as  equivalent  to  thereupon,  and  that  it  may  not  be  referred 
to  other  words  pointing  to  the  testator  s  death,  as  will  be  the 
case  if  the  gift  is,  for  instance,  "  to  such  persons  as  would  by 
virtue  of  the  statutes  for  the  distribution  of  intestates'  estates 
have  become  and  been  then  entitled  thereto  in  case  I  had  died 
intestate."  Bidlock  v.  Doivnes,  9  H.  L.  1 ;  Doe  v.  Lawson,  3 
East,  278 ;  Cable  v.  Cable,  16  B.  507 ;  Wheeler  v.  Adanis,  17  B. 
417  ;  Fletcher  v.  Fletcher,  3  D.  F.  &  J.  775;  Lay  v.  Day,  I.  K 
4  Eq.  385 ;  Mortirriore  v.  Mortimore,  4  App.  C.  448. 

Where  the  gift  is  to  next  of  kin  of  a  person  dead  at  the  date  Gifts  to  next 
of  the  will,  the  class    is    ascertained   at  the  testator  s  death,  deceased 
Fhillips  V.  Evans,  4  De  G.  &  Sm.  188.  P®"^^ 

And  the  rule  would  be  the  same  if  the  person,  whose  next  of 
Icin  are  the  legatees,  is  not  dead  at  the  date  of  the  will,  but  dies 
in  the  testator's  lifetime.  Fai^  v.  Henderson,  1  J.  &  W.  388 ; 
&ryirs  Trusts,  6  Eq.  589. 

But  this  rule  gives  way  to  an  intention  that  the  next  of  kin 
of  the  deceased  person  are  to  be  ascertained  at  his  death.  Harass 
Trust,  2  Sim.  N.  S.  106  ;  15  Jur.  1121. 

And,  if  the  gift  is  to  the  next  of  kin  of  a  person,  who  survives  Next  of  kin 
the  testator,  the  class  is  ascertained  at  the  death  of  that  person,  person. 
Gii7ul7*y  V.  Pinniger,  1  De  G.  M.  &  G.  502 ;  Jacobs  v.  Jacobs, 
16  B.  557  ;  Markliam  v.  Ivatt,  20  B.  579. 


Representatives. 

The  words  representatives,  legal  representatives,  personal  Gift  to  repre- 
representatives,  or  legal  personal  representatives,  must,  in  the 
absence  of  other  controlling  words,  be  taken  to  mean  pei'sons 
claiming  as  executors  or  administrators.  Crawford^s  Trust,  2 
Dr.  230;  Hinchcliffe  v.  Westwood,  2  De  G.  &  Sm.  216 ;  Dixm 
V.  Dixon,  24  B.  129 ;  Re  Turner,  2  Dr.  &  Sm.  501 ;  Smith  v. 
Bameby,  2  Coll.  728;  Wyndham's  Trust,  L.  R.  1  Eq.  290; 
Algev  V.  Pai^ott,  3  Eq.  328 ;  Best's  Settlement,  18  Eq.  686. 
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Chap.  XXV.       If^  however,  there  is  an  indication  of  intention  that  the  repre- 

inwhAt  cases  sentatives   are  to  take  beneficially  and  not  in  any  fiduciary 

tivo^ean      Capacity,  the  words  can  hardly  be   referred  to  executors  or 

next  of  kin.     administrators,  and  they  will  generally  mean  statutory  next  of 

kin,  including  a  widow,  but  not  a  husband.     Cotton  v.  Cotton,  2 

B.  67  ;  Smith  v.  Pcdnier,  7  Ha.  225 ;  HoUoway  v.  EadcUffe,  23 

B.  163  ;  King  v.  Cleveland,  26  B.  166 ;  4  De  G.  &  J.  477. 

It  would  seem  that  by  analogy  to  the  case  of  heirs  the  statute 
would  fix  the  proportions  as  well  as  the  persons,  and  that 
Walker  v.  Marquis  of  Camden,  16  Sim.  329,  would  not  now  be 
followed. 
Sub8titution»l  1.  If  the  gift  is  substitutional,  as,  fi*r  instance,  to  A.  or  his 
legal  representatives,  or  even  to  A.,  and  if  he  dies  before  me  to 
his  representatives,  there  is  an  d  priori  improbability,  that  the 
testator  meant  to  benefit  the  estate  of  the  legatee  if  he  died  in 
his  own  lifetime,  while  the  legatee  himself  could  derive  no 
benefit  from  the  legacy  unless  he  survived  the  testator,  and 
therefore  representatives  will  be  read  as  equivalent  to  statutory 
next  of  kin.  Bridge  v.  Abbott,  3  B.  C.  C.  224 ;  Cotton  v.  Cotton, 
2  B.  67 ;  see  Uewetson  v.  Todhunter,  22  L.  J.  Ch.  76. 

And  if  the  gift  is  to  several  related  persons,  or  their  respective 
representatives,  representatives  will  mean  descendants.  Styth 
V.  Monro,  6  Sim.  49.  See  Horsepool  v.  Watson,  3  Ves.  383  ; 
Atkerton  v.  Crowther,  19  B.  448;  In  re  Booth;  Fytton  v. 
Booth,  W.  N.  1877,  129. 
Prior  life  2.  Where  there  is  a  prior  life  estate  the  reasons  for  construing 

"  legal  representatives  "  as  next  of  kin  do  not  apply. 

The  substitutional  words  may  be  considered  as  inserted  merely 
ex  dbwadAinti  ca/iiteld,  to  provide  for  the  death  of  the  legatee  in 
the  lifetime  of  the  tenant  for  life.  In  re  Crawford,  2  Dr.  230, 
242 ;  Re  Henderson,  28  B.  656 ;  Hinchdiffe  v.  Westvx)od,  2 
De  G.  &  S.  216 ;  Chapman  v.  CJiapman,  33  B.  556  ;  Re  Turner, 
2  Dr.  &  Sm.  501. 

The  same  is  the  case  where  there  is  a  direct  gift  to  A.  or  his 

personal  representatives,  but  the  time  of  payment  is  postponed, 

or  a  gift  to  A.,  and  if  he  dies  before  the  whole  is  expended,  to 

'  his  representatives.     Thorapson  v.  Whitelock,  4  De  G.  &  J.  490 ; 

jDmw  V.  Dia:on,  24  B.  129. 
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3.  If  there  are  words  of  distribution,  such  as  "  to  and  amongst,"  ^^P-  ^^▼^ 
or  "  share  and  share  alike/'  and  similar  expressions,  showing  that  Words  of 
the  "  representatives  '*  are  to  take  beneficially,  the  legacy  will  "  ^^^ 
go  to  the  statutory  next  of  kin.    King  v.  Cleveland,  4  De  G. 

&  J.  477 ;  Baines  v.  OtUy,  1  M.  &  K.  465 ;  Smith  v.  Palmer,  7 
Ha.  225. 

Tliis,  however,  does  not  apply  where  the  gift  being  to  the 
representatives  of  several  persons  who  take  life  interests,  the 
words  of  distribution  can  be  referred  to  the  etirpea,  Win^  v. 
Wing,  24  W.  R.  878. 

4.  If  the  words  executors  and  administrators  have  been  used  Where  both 
in  other  parts  of  the  will,  this  is  an  argument  to  show,  that  executors  and 
representatives  must  mean  something  else.    Jennings  v.  Gcdli'  tives^mr, 
mare,  3.Ves.  146;  King  v.  Cleveland,  4  De  0.  &  J.  477; 
Nidiolaon  v.    Wilwn,  14  Sim.  549 ;    Walker  v.  Marquis  of 
Camden,  16  Sim.  329 ;  BAggs  v.  Upton,  7  Ch.  376. 

5.  Where  there  is  a  direction  to  pay  to  personal  representatives,  Dkection  to 
the  fact  that  an  executor  is  appointed,  would  be  a  strong  argu-  Mntatives 
ment  in  favour  of  next  of  kin.     Robinson  v.  Smith,  6  Sim.  47 ;  ^J^^tw  ia 
Walter  v.  Mahin,  6  Sim.  148 ;  Jennings  v.  Gallimore,  3  Ves.  appointed. 
146.     See  Briggs  v.  Upton,  supra, 

6.  The  same  result  will  follow,  if  there  are  words  added  to  Where  the 

.,  ,.  .         „    .  .  .  t        I  term pepresen- 

tne   term  "representatives      mconsistent  with    the    meaning tativea U 
"  executors  or  administrators,"  such  as  "  personal  representatives  ^XnatOTy 
or  next  of  kin  "  (a) ;  or,  "  such  persons  as  would  be  the  personal  ^o«^ 
representatives   of   my  daughter  in   case  she   had   died   un- 
married" (6);  or,  "legal  personal  representatives  at  the  time  of 
her  death  "  (c) ;  or, "  next  legal  or  personal  representatives  "  (d). 
Phillips  V.  Evans,  4  De  G.  &  Sm.  188  (a).   GryWs  Trust,  6  Eq. 
589  (6).    Robinson  v.  Evans,  22  W.  R  199 ;  43  L.  J.  Ch.  82 ; 
Long  V.  Bla^kall,  3  Ves.  486  (c).     Booth  v.   Vicars,  1  Coll.  6 ; 
Stockdale  v.  KicJiolson,  4  Eq.  359  (d). 

Whether,  in  this  latter  case,  the  next  of  kin  proper  or  the 
statutory  next  of  kin  take,  see  Booth  v.  Vicars,  supra ;  Stock- 
dale  V.  Nicholson,  supra, 

A  gift  to  personal  representatives  per  stirpes,  and  not  per 
capita,  has  been  held  to  mean  descendants.  Atliei^ton  v. 
Crowther,  19  B.  448. 
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Xli^p.  XX7.  For  a  direction  to  pay  to  "  legal  representatives  according  to 
the  course  of  administration,"  see  Jenniifiga  v.  Gallimore,S  Ves. 
146 ;  BTngf/a  v.  Upton,  7  Ch.  376. 

Effect  of  the  It  would  seem,  that  the  addition  of  the  word  assigns  in  a 
substitutional  gift  to  heirs  or  representatives  would  make  it 
impossible  to  construe  these  words  as  equivalent  to  next  of  kin. 
Grafftey  v.  Bumpage,  1  B.  46 ;  Waite  v.  Tempter,  2  Sim.  524. 

Executors. 
Gift  to  A.  aDd      A  gift  to  A.,  and  in  case  of  his  death  to  his  executors  or 

in  CA8G  of  bis 

death  t()  his  administrators,  will  go  to  A.'8  executors  in  the  event  of  his  death 
qxecutow.       Yyetore  the  testator.     LoTig  v.  Watkinson,  17  B.  471 ;  Re  Sey- 

Tnour'a  Ty'usts,  Johns.  472 ;  Maxwell  v.  MaarweU,  I.  R.  2  Eq. 

478;  Tn  re  Clay;  Clay  v.  Clay,  32  W.  R.  516 ;  aflFd.  54  L.  J. 

Ch.  648;  overruling  Palin  v.  Hills,  1  M.  &  K.  470.     See,  too, 

Aspirudl  v.  Duckworth,  35  B.  307;  Re  Morgan's  Ti^VLsts,  2 

W.  R  439. 

Of  course  where  there  is  a  future  gift  to  A.  or  his  executors 

the  word  executors  will  be  treated  as  inserted  to  provide  for  the 

death  of  the  donee  before  the  time  of  vesting  in  possession.   See 

Stocks  v.  Dodstey,  1  Kee.  325. 
Executors  It  appears  to  be  now  settled,  notwithstanding  Evans  v.  Charles, 

tutiona%  1  Anstr.  128,  that  executors  taking  substitutionally  take  the 
theVTof  °'  property  to  be  administered  as  part  of  the  assets  of  the  original 
kin.  legatee.     Stocks  v.  Doddey,  1  Kee.  325 ;  Leake  v.  MacdoweU, 

33  B.  238. 

Similarly,  a  gift  to  the  executors  of  a  dead  person  is  a  gift  to 

his  legal  personal  representatives  as  part  of  his  estate.   Trethewy 

v.  Helyar,  4  Ch.  D.  53. 
Gifts  to  the         A  general  or  specific  legacy  given  by  a  testator  to  his  executors, 
executors  only  whether  Under  the  title  of  executors  or  not,  is  prvmdfojcie  given 
ihes^edt     ^  them  in  that  character,  and  therefore  they  are  not  entitled  to 
the  office.        ^he  legacies  if  they  decline  or  are  incapable  of  undertaking  the 

oflSce.    Reed  v.  Devaynes,  2  Cox,  285 ;  3  B.  C.  C.  95 ;  Calvert 

v.  Sibbon,  4  B.  222 ;  Hanbury  v.  Spooner,  5  B.  630 ;  Hawkins* 

Trust,  33  B.  570;  Piggott  v.  Chreen,  6  Sim.  72;  Slaney  v.  Walney, 

L.  R  2  Eq.  418;  In  re  Appleton;  Barber  v.  Tebbit,  W.  N. 

1885, 109. 
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To  entitle  an  executor  to  receive  his  legacy,  it  is  sufficient,  if  Chap.  XXV. 
he  either  proves  the  will,  which  he  may  do  at  any  time  before  What  is  a 
the  estate  is  fully    administered,  or  if  he   acts   as  executor,  acceptance  of 
HoUingawortIt  v.  Grasaett,  15  Sim.  62 ;  Angermann  v.  Ford,  ^^^  °®°®' 
29  B.  349 ;  Hannaon  v.  Rowley,  4  Ves.  212  ;  Letois  v.  Matthews, 
8  Eq.  277. 

And  it  seems,  that  if  the  legacy  is  directed  to  be  paid 
within  twelve  months,  and  there  is  nothing  to  show  that  the 
executor  refuses  to  act,  he  is  entitled  to  his  legacy  if  he  survives 
the  twelve  months.     Brydges  v.  Wotton,  1  V.  &  B.  134. 

But  if  the  executor  acts  fraudulently,  the  mere  taking  out 
probate  will  not  entitle  him  to  his  legacy.  Harford  v. 
Browning,  1  Cox,  302. 

The  presumption  that  a  legacy  to  an  executor  is  given  to  in  what  cases 
him  in  that  character  for  his  trouble,  is  not  rebutted  by  the  fact  is  entitled 
that  the  legacy  precedes  the  appointment  of  executors  or  by  the  ^j^^  not  act. 
fact  that  legacies  of  unequal  amount  are  given  to  the  executors. 
In  re  Appleton ;  Barber  v.  Tebbit,  29  Ch.  D.  893 ;  see  Wildes 
V.  Davies,  1  Sm.  &  G.  475 ;  22  L.  J.  Ch.  497. 

The  presumption  would  probably  not  now  be  held  to  be  re- 
butted by  difference  in  the  subject-matter  of  two  bequests  to 
executors.  In  re  Appleton,  supra,  where  Jewis  v.  Lawrence, 
8  Eq.  345,  is  discussed. 

The  presumption  may  be  rebutted : 

1.  If  some  other  motive  is  expressed,  as  if  the  gift  is  to 
"my  friend  £^nd  executor."  Re  Denhy,  3  D.  F.  &  J.  350;  Dix 
V.  Reed,  1  S.  &  St.  237 ;  Cockerell  v.  Barber,  2  Euss.  585 ; 
Burgess  v.  Burgess,  1  Coll.  367  ;  Bubb  v.  Yelvcrton,  13  Eq.  131. 

2.  If  the  gift  is  after  a  life  interest.  In  re  Reeve^s  Trusts,  4 
Ch.  D.  841. 

3.  If  there  is  a  direction  that  in  the  event  of  the  executor's 
death  before  the  testator,  his  legacy  is  to  go  to  his  next  of  kin. 
In  re  Bunbury's  Trusts,  I.  R,  10  Eq.  408. 

4.  The  presumption  does  not  arise  if  the  gift  is  of  residue. 
Parsons  v.  Safety,  9  Pr.  578 ;  Griffith  v.  Pt^uen,  11  Sim.  202 ; 
Christian  v.  Devere^ix,  12  Sim.  264. 

Whether  a  gift  of  residue  to  executors  is  a  rift  to  them  for  Whether  a 

.  1       .  S^^  ^^  residue 

their  own  benefit,  or  whether  they  take  in  trust  for  the  next  of  to  executors 


270  GIFTS   TO   HEIRS,    NEXT   OF   KIN,    ETC. 

Chap.  XXY.   tin,  depends  on  the  general  scheme  of  the  wiB,  jnnd  la  not 
is  beneficial  or  affected  hy  the  statute  1  Will,  IV.e.  40.    Williams  y.Arkle.infra. 

Thus  the  following  cirettmstances  are  in  favour  of  the  execu- 
tors taking  heneficially : — 

If  the  gift  is  not  to  the  executors  as  such,  but  by  name. 
Williarns  v.  Arkle,  L.  R  7  H.  L.  606 ;  -Be  Hensliaw,  12  W. 
R  1139 ;  34  L.  J.  Ch.  98 ;  HUlersden  v.  Grove,  21  B.  518. 

If  the  gift  is  subject  to  certain  payments.  Parsona  v.  Saffery, 
9  Pr.  678. 

On  the  other  hand,  the  fact  that  prior  legacies  have  been 
given  to  them,  or  that  the  bequest  is  to  them  as  joint  tenants, 
is  against  their  right  to  the  beneficial  interest,  though  not  alone 
conclusive.  Gihha  v.  Rumsey,  2  V.  &  B.  294;  lie  Henshaw, 
supra  ;  Saltmarah  v.  Barrett,  3  D.  F.  &  J.  279  ;  see  Buckle  v. 
Bristow,  13  W.  R.  68. 

And  a  direction  that  the  executors  are  to  retain  their  costs 
would,  it  seems,  show  that  they  were  not  to  take  beneficially. 
Saltmarsh  v.  Barrett,  supra. 

But  a  reimbursement  clause,  where  there  are  continuing 
trusts,  will  not  have  this  effect.  Romans  v.  Mitchell,  15  W.  R. 
552. 

So  where  there  is  no  gift  to  the  executors,  a  direction  that 
they,  their  heirs,  successors,  representatives,  or  descenJante  may 
apply  and  distribute  the  same  as  to  them  may  appear  just, 
makes  them  trustees  for  the  next  of  kin.  Neo  v.  Neo,  L.  R 
6  P.  C.  381 ;  see  Barrs  v.  Fewkes,  12  W.  R  666 ;  13  ib.  987 ; 
Caruth  v.  Parker,  11  L.  R  Ir.  19. 
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CHAPTER  XXVI. 

GIFTS  TO   CHARITABLE   USES. 

I.  What  are  Charitable  Gifts. 

Charity,  in  the  legal  sense,  does  not  necessarily  imply  relief  Chap.  XSTL 
of  the  poor.     The  stat.  43  Eliz.  c.  4,  defines  various  kinds  of  instances  of 
charities.     But  generally  it  may  be  said  every  gift  for  a  public  °l»^^^*^^® 
purpose,  local  or  general,  is  charitable.     See  cases  cited  in  the 
note  to  Losconibe  v.  WintHTigham,  13  B.  87. 

Thus  gifts  for  the  advancement  of  education  and  learning  in 
every  part  of  the  world;  for  the  glory  of  God  in  the  spiritual 
welfare  of  His  creatures ;  for  the  advancement  of  Great  Britain; 
to  any  religious  institution  or  purposes;  or  for  charities  and 
other  public  purposes  in  a  certain  parish,  are  charitable.  Whicker 
V.  Hume,  7  H.  L,  124;  Tovmsheiid  v.  Garus,  3  Ha.  257;  Powers- 
court  V.  Powerscourt,  1  Moll.  616;  Nightingale  v.  Gordboume, 
6  Ha.  484;  2  Ph.  594;  Wilkinson  v.  Lindgren,  5  Ch.  670; 
Dolan  V.  Macdemiot,  3  Ch.  676. 

So,  too,  gifts  for  any  educational  or  religious  purpose,  not 
contrary  to  morality  or  the  law,  are  charitable.  Thornton  v. 
Howe,  31  B.  14 ;  Beaurrumt  v.  Oliveira,  4  Ch.  309. 

For  the  construction  of  a  gift  to  the  hospitals  of  London,  see 
Wallace  v.  A.-G.,  33  B.  384. 

A  bequest    for  objects  of  liberality  or  benevolence,  or  for  Bequest  for 
"  purposes  of  general  utility,'*  or  **  for  hospitality  and  charity,"  is  u^^^**or 

benevolence 


not  charitable.     Morice  v.  Bp,  of  Durham,  9  Ves.  399;  10  Ves.  ^^t  chaS- 
621 ;  JaTYves  v.  Allan,  3  Mer.  17 ;  Kendall  v.  Granger,  5  B.  300;  »We. 
see  In  re  Jarman^a  Estate ;  Leavers  v.  Clayton,  8  Ch.  D.  684 ; 
Re  Hewitt ;  Mayor  of  Gateshead  v.  Hudspeth,  49  L.  T.  687. 
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Chap.  XXVI. 

Private 
charitj. 


What  is  a 
charitable 
society. 

Volontary 
asBodation 
exiflting  for 
private 
purposes  of 
its  members 
is  not  charit- 
able. 


Benefit  of 
parish. 

Gift  to  buUd 
or  repair  a 
tomb  IB  not 
a  charity. 


And  a  bequest  for  private  charity  is  void.  Omnimiey  v. 
Bwtcfter,  T.  &  B.  260 ;  see,  however,  In  re  Sinclair' a  Trust,  13 
L.  B.  Ir.  150. 

A  gift  for  missionary  purposes  is  void  for  uncertainty.  Scott 
V.  Br<ywnrigg,  9  L.  R.  Ir.  246. 

A  bequest  to  a  vohmtary  society  existing  for  charitable  pur- 
poses is  charitable.     Cocks  v.  Manners,  12  Eq.  674. 

But  a  gift  to  a  similar  society  for  the  use  aiid  benefit  of  the 
society  is  not  charitable,  the  object  being  not  to  benefit  the 
charitable  objects  of  the  community,  but  the  members  of  it 
themselves.  Stewart  v.  Oreen,  I.  R.  5  Eq.  470 ;  see  MaJiony  v. 
Duggan,  11  L.  R.  Ir.  260. 

A  gift  to  a  voluntary  society  existing  merely  for  purposes  of 
religious  intercourse  and  edification  of  its  members  is  not  charit- 
able.    Cocks  V.  Manners,  supra. 

In  such  a  case  the  individual  members  of  the  society  may  be 
entitled  to  the  property  if  the  gift  is  so  framed  as  to  indicate  an 
intention  to  benefit  them.  In  re  Delany's  Estate,  9  L.  R.  Ir. 
226. 

But  to  enable  the  members  to  take,  the  gift  must  be  to  the 
members  and  not  to  the  society  as  such.  Morroiv  v.  M'Conuille, 
11  L.  B.  Ir.  236;  see  Hogan  v.  Byrne,  13  Ir.  Ch.  166. 

A  gift  to  a  society  existing  merely  for  the  mutual  benefit  of 
its  members  is  not  charitable.  In  re  Clark's  Trust,  1  Ch.  D. 
497;  Tfiompson  v.  Shakespear,  Jo.  612;  1  D.  F.  &  J.  399; 
Carne  v.  Long,  2  D.  F.  &  J.  75 ;  Re  Button,  4  Ex.  D.  54. 

A  gift  for  the  use  and  benefit  of  a  parish  is  charitable.  A.-O. 
V.  Loi^d  Hotham,  T.  &  R.  209;  A.-G.  v.  Webster,  20  Eq.  483. 

A  gift  to  build  or  repair  the  tomb  of  the  testator  or  his  family, 
not  within  a  church,  is  not  charitable.  Mellick  v.  President  of 
the  Asylum,  Jac.  180;  Lloyd  v.  Lloyd,  2  Sim.  N.  S,  255;  Adnam 
V.  Cole,  6  B.  353;  Rickard  v.  Rohson,  31  B.  244;  Hoare  v. 
Osborne,  L.  R.  1  Eq.  585. 

Nor  is  such  a  gift  within  the  statute  43  Geo.  III.  c,  108. 
Re  Rigley's  Trust,  15  W.R.  190;.  36  L.  J.  Ch.  147. 

Such  a  gift,  therefore,  if  it  involves  a  perpetuity,  is  void. 
Rickard  v.  Robson,  supra  ;  Yeap  CheaJi  Neo  v.  Ong  Ching  Keo^ 
L.  R  6  P.  C.  381. 
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But  bequests  to  repair  the  fabric  of  the  church,  or  even  the  Chap.  XZYI. 
ornaments  within  it,  such  as  a  monument  or  tomb,  are  charit-  Qift  to  repair 
able.     Hoare  v.  Osborne,  L.  R  1  Eq.  585.  i^  church.  ^ 

Dissenters  and  Boman  Catholics  are,  as  regards  bequests  for  Poaition  of 

111  AAi^Tt  fl^Vft 

charitable  purposes,  on  the  same  footing  as   the   Established  and  Roman 
Church.     1  W.  &  M.  c.  18 ;  2  &  3  Will  IV.  c.  115,  s.  1 ;  -4.-G.  v.  C*^«"^- 
Pearson,  3  Mer.  353,  405. 

Thus  bequests  for  the  maintenance  of  Protestant  Dissenters,  DiMenters. 
or  for  the  assistance  of  Unitarian  congregations,  or  for  the  benefit 
of  Irvingites,  are  valid.    A.-O.  v.  Pearson,  3  Mer.  353 ;  Shrews- 
bury V.  Hornby,  5  Ha.  406 ;  A.-G.  v.  Lawes,  8  Ha.  32. 

So  bequests  to  be  applied  to  the  use  of  Roman  Catholic  S^JJ*^ 
schools,  or  of  a  Roman  Catholic  college  existing  for  the  education 
of  ecclesiastics  and  laymen,  or  to  promote  the  Roman  Catholic 
religion,  or  to  assist  iu  the  completion  of  a  Roman  Catholic 
cathedral,  are  good.  Bradshaw  v.  Tasker,  2  M.  &  K.  221 ; 
Walsh  V.  Glxidstone,  1  Ph.  290 ;  West  v.  ShvMlewoHh,  2  M.  &  K. 
684;  DUlon  v.  Reilly,  I.  R  10  Eq.  152. 

By  9  &  10  Vict.  c.  59,  s.  2,  Jews  are,  in  respect  to  their  schools,  Jews, 
places  for  religious  worship,  education,  and  charitable  purposes, 
and  the  property  held  therewith,  subject  to  the  same  laws  as 
Protestant  subjects  dissenting  from  the  Church  of  England. 

Since  this  statute  bequests  to  enable  persons  professing  the 
Jewish  religion  to  observe  its  rights  are  valid.  Straus  v.  Gold- 
amid,  8  Sim.  614 ;  In  re  MicheVs  Trusts,  28  B.  39. 

It  has  been  held  in  Ireland  that  bequests  in  favour  of  Jesuits  Monastic 
and  members  of  other  religious  orders  of  the  Church  of  Rome 
bound  by  monastic  or  religious  vows  are  void,  as  contravening 
the  policy  of  10  Geo.  IV.  c.  7  (see  sections  33 — 36).     No  doubt 
the  same  rule  would  be  applied  in  England. 

Thus  bequests  to  be  applied  for  the  education  and  mainten- 
ance of  priests  of  the  order  of  St  Dominick  in  Ireland,  and  for 
the  use  of  the  Franciscan  Convent  at  Wexford,  have  been  held 
to  be  void.  Sinis  v.  Qmnlan,  16  Ir.  Ch.  191 ;  17  Ir.  Ch.  43; 
Walsh  V.  Walsh,  I.  R.  4  Eq.  396 ;  Kekoe  v.  WUs(m,  7  L.  R 
Ir.  10. 

The  statute  applies  whether  the  monastic  body  is  settled 
before  or  since  the  Act.     Liston  v.  Keegan,  9  L.  R.  Ir.  531. 

T 
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Release  of 
poachers. 


SuperatitiouB 

U8C8. 


Beipiests  for 
masses. 


Chap.  XXYI.  Upon  a  similar  principle  a  bequest  to  purchase  the  discharge 
of  poachers  committed  for  non-payment  of  fines,  fees,  or  ex- 
penses under  the  Game  Laws  was  held  to  be  void.  Thrapp  v. 
Collett,  26  B.  125. 

The  statutf^s  removing  religious  disabilities  have  not  affected 
bequests  to  superstitious  uses. 

The  statute  of  1  Edw.  VI,  c.  14,  relates  only  to  certain  super- 
stitious uses  then  existing.  The  earlier  statute,  23  Hen.  VIII. 
c.  10,  relates  only  to  assurances  of  land  to  churches  and 
chapels.  But  by  analogy  to  these  statutes  certain  bequests  are 
considered  void  as  being  superstitious  uses.  Cary  v.  Abbots  7 
Ves.  490. 

Thus  bequests  to  priests  for  offering  masses  for  the  souls  of 
the  dead  are  void,  notwithstanding  2  &  3  Will.  IV.  c.  115,  and 
go  to  the  next  of  kin.  West  v.  Sfnittletvorth,  2  M.  &  K.  684 ; 
Heath  v.  Chapman,  2  Dr.  417 ;  Re  BlundelVa  Ttmsts,  30  B. 
360 ;  In  re  Fleetwood  ;  Sidgreaves  v.  Brewer,  49  L.  J.  Ch.  614 ; 
15  Ch.  D.  594. 

Land  devised  for  a  superstitious  use  goes  to  the  heir.  R.  v. 
Portington,  3  Salk.  334 ;  Crofts  v.  Evetts,  Moore,  784. 

Bequests  for  offering  up  masses  for  the  souls  of  the  dead  are 
not  illegal  in  Ireland.  Commissioners  of  Charitable  Donations 
V.  Walsh,  7  It.  Eq.  34 ;  Read  v.  Ilodgens,  tb,  17 ;  Brennxin  v. 
Brennan,  I.  R.  2  Eq  321. 

Such  bequests,  however,  though  not  illegal  in  Ireland,  are 
not  charitable,  and  are  void  if  they  tend  to  a  perpetuity.  Dillmi 
v.  Reilly,  I.  R.  10  Eq.  152 ;  Kehoe  v.  Wilson,  7  L.  R.  Ir.  10 ; 
see  A,'G.  v.  Delaney,  I.  R.  10  C.  L  104 ;  Morrow  v.  irConville, 
11  L.  R.  Ir.  236. 

By  the  Roman  Catholic  Charities  Act,  23  &  24  Vict.  c.  134, 
s.  1,  it  is  in  effect  provided,  that  dispositions  of  real  or  personal 
estate  upon  any  lawful  charitable  trust  in  favour  of  Roman 
Catholics  shall  not  be  invalidated  by  reason  that  the  same 
estate  is  subjected  to  a  tnist  deemed  to  be  superstitious,  but 
the  property  may  be  apportioned,  and  a  portion  applied  to  the 
lawful  charitable  trusts  declared  by  the  donor,  and  the  -rest 
applied  t-o  charitable  purposes  for  the  benefit  of  Roman  Catholic 
as  the  Court  or  the  Charity  Commissioners  may  think  just 
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As  to  the  application  of  the  doctrine  of  superstitious  uses  to  Chap.  XXVI. 
British  Colonies,  see  Teap  Cheah  Neo  v.  Ong  Ching  Neo,  L.  R. 
6  P.  C.  381,  and  the  authorities  there  quoted. 

Gifts  for  the  relief  of  aged,  impotent,  and  poor  people  are  Gifts  for  the 
enumerated  as  charitable  by  the  statute  43  Eliz.  c.  4.     See  Nash  u^^^i^^' 
V.  Morley,  5  B.  177 ;  Thompson  v.  Corby,  27  B.  649.  ^^^  P^^r 

T>  /.I  people. 

rJut  none  of  these  words  are  necessary  to  constitute  a 
charitable  gift :  thus,  a  gift  for  the  widows  and  orphans  of  a 
parish,  or  the  widows  and  children  of  the  seamen  of  Liverpool, 
is  charitable.  A^-G.  v.  Goombe,  2  S.  &  St.  93 ;  Powell  v.  A.-O., 
3  Mer.  48. 

A  gift  in  favour  of  the  poor  does  not  include  persons  re- 
ceiving parochial  relief.  A.-G.  v.  Price,  3  Atk.  109;  Bishop 
of  Hereford  v.  Adams,  7  Ves.  324;  A.-G,  v.  Coiyoration 
of  Exeter,  2  Russ.  47 ;  3  ib.  396  ;  A.-G.  v.  Brandreth,  1  Y. 
&  C.  C.  200;  A.-G.  v.  BoviU,  1  Ph.  762;  A.-G.  v.  Blizard,  21 
B.  233. 

On  the  question  whether  a  gift  to  poor  relations  is  charit-  ^^^  ^  poor 

-  -  .  relatiouB. 

able : — 

1.  When  the  gift  is  of  a  lump  sum  immediately  distributable,  1-  Of  a  lamp 

-  sum  imme- 

tne  cases  are  very  unsatisfactory.  diately  dia- 

a.  In  several  cases  it  has  been  held  that  a  gift  to  poor  rela-  "  "**oie. 
tions  is  to  be  confined  to  statutory  next  of  kin,  thus  implying 
that  the  gift  is  not  charitable,  since,  if  it  were  no  question  of 
uncertainty  could  have  arisen.  Carr  v.  Bedfo<rd,  2  Ch.  Rep. 
146 ;  Griffith  v.  Jones,  ib.  394,  anno  1694;  Widmore  v.  Woodroffe^ 
Amb.  636. 

On  the  other  hand,  relations  were  not  so  restricted  in  A-'G. 
V.  Buckland,  cit.  Amb.  71 ;  1  Ves.  sen.  231 ;  and  Mahon  v. 
Savage,  1  Sch.  &  Lef.  111. 

In  Edge  v.  Salisbury,  Amb.  70  ;  S.  C.  nom.  Goodynge  v. 
Goodynge,  1  Ves.  sen.  230 ;  Belt,  128,  where  the  words  were 
"  nearest  relations,"  of  course  only  next  of  kin  could  take. 

6.  In  Brunsdsn  v.  Woolridge,  Amb.  507;  1  Dick.  380, 
where  the  will  was  dated  in  1757,  and  was  therefore,  since  the 
Mortmain  Act,  a  gift  of  realty  to  such  poor  relations  as  A. 
should  think  objects  of  charity,  was  held  valid,  and  therefore 
not  charitable;  and  see  Thomas  v.  Hoivell,  18  Eq.  198.     But 

t2 
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qncere  whether  these  cases  are  satisfactory,  and  whether  a  gift 
to  poor  relations  would  not  now  be  considered  charitable. 

2.  If,  however,  the  gift  is  not  of  a  sum  distributable  at  once 
but  of  an  annua-  sum,  or  if  the  testator  has  contemplated  a 
perpetuity,  the  gift  is  charitable  and  not  confined  to  statutory 
next  of  kin.  Isaac  v.  DefHes,  Amb.  595;  17  Ves.  373,  n. ; 
A.'O.  V.  Price,  17  Ves.  371;  White  v.  Whit^,  7  Ves.  423; 
Hall  V.  A.-O.,  2  Jarm.  on  Wills,  128;  Gillam  v.  Tayl(yi%  16 
Eq.  681. 

If  the  gift  18  charitable  only  members  of  the  class  who  are 
objects  of  charity,  ns  defined  by  the  statute  of  Elizabeth,  can 
claim  under  it.  Persons  are  not  entitled  to  the  benefit  of  the 
gift  merely  because  they  are  the  poorest  of  a  wealthy  class. 
A.'G,  V.  Duke  of  NoHhumherland,  7  Ch.  D.  745. 

A  direction  to  distribute  rents  among  certain  named  families 
as  they  may  need  has  been  held  not  to  be  a  charity.  Littey  v. 
Hay,  1  Ha.  580 ;  sed  qucere. 

In  some  cases  the  question  arises,  whether  a  bequest  is 
given  in  respect  of  a  certain  office,  and  is  therefore 
charitable,  or  whether  the  office  is  merely  used  to  describe 
the  person. 

Thus,  a  gift  to  A.,  minister  of  a  certain  church,  is  not  charit- 
able. Doe  d.  Phillips  v.  Aldridge,  4  T.  R.  264 ;  DontiMan  v. 
O'Neill  I.  R.  5  Eq.  523. 

But  a  gift  to  A.,  minister  of  a  chapel,  and  his  successors  for 
ever,  is  charitable.  Thornher  v.  Wilson,  3  Dr.  245  ;  see  Rohh 
V.  Bji.  Doi^n,  I.  R.  9  C.  L.  483 ;  ib.  11  C.  L.  292 ;  Gibson  v. 
Representative  Church  Body,  9  L.  R.  Ir.  1. 

Similarly,  a  gift  for  the  benefit  of  Roman  Catholic  priests 
in  or  near  London  is  charitable.  A.-O.  v.  Gladstone,  13  Sim.  7 ; 
1  Ph.  290. 

It  has,  however,  been  held  that  a  gift  to  ten  poor  clergymen 
to  be  selected  by  a  trustee,  is  not  charitable.  Thomas  v.  Howell, 
18  Eq.  198;  and  see  A^-G.  v.  Baxter,  1  Vern,  248;  2  Vem. 
104 ;  explained  in  7  Ves.  76. 

A  bequest  to  the  trustees  of  a  charity  for  a  purpose  to  be 
declared,  which  the  testator  never  does  declare,  affords  no  infer- 
ence that  the  purpose  was  charitable,  and  is  therefore  void. 
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Corpomtimi  of  Gloucester  v.  Wood,  3  Ha.  181  ;  1   H.  L.  272 ;  Chap.  XXVI. 
Aaton  V.  Wood,  6  Eq.  419. 

II.  The  Doctrine  of  Cy  PRfes. 

1.  If  there  is  a  gift  to  a  particular  charitable  society  by  name,  ^^^.^j*^ 
and  the  society  has  existed,  but  at  the  time  of  the  testator's  charitable 
death  has  ceased  to  exist,  the  legacy  fails.     Clark  v.  Taylor,  1  f^aty  Up^. 
Dr.  642 ;  Marak  v.  Means,  3  Jur.  N.  S.  790 ;  Russell  v.  KeMt, 

3  Sm.  &  G.  264 ;  Langfard  v.  Gowland,  3  Giff.  617 ;  Fisk  v, 
A.-O,,  4  Eq.  521 ;  Makeown  v.  Arihgh,  I.  R  10  Eq.  445;  In  re 
Ovey;  Broadbent  v.  Barrow,  29  Ch.  D.  560. 

If,  however,  the  charity  exists  at  the  testator's  death,  but 
expires  before  the  estate  is  administered,  the  legacy  goes  to 
charitable  purposes  cy  pr^s.     Hayter  v.  Trego,  5  Russ.  113. 

And,  if  the  bequest  to  the  society  is  expressed  to  be  for  a  General 

^  .11  1  1      charitable 

chaiitable  object,  the  failure  of  the  trustee  will  not  destroy  the  intention. 

charitable  gift.     Templemoyle  School,  I.  R.  4  Eq.  295  ;  Carbery 

V.  Cox,  3  Ir.  Ch.  231 ;  Marsh  v.  A.-G.,  2  J.  &  H.  61. 

If  the  society  is  misdescribed,  the  Court  will,  if  possible,  dis-  ^^^^j'P" 

cover  from  surrounding  circumstances  what  society  was  intended,  charitable 

.  ,-        .   ,^  society. 

Wilson  V.  Squire,  1  Y.  &  C.  C.  654;  Bunting  v.  Marinott, 
19  B.  163 ;  KUveH's  Trusts,  12  Eq.  183;  7  Ch.  170;  see  Coldr 
weU  V.  Holme,  2  Sm.  &  G.  31 ;  Makeown  v.  Ardagh,  I.  R. 
10  Eq.  445. 

If,  however,  there  is  no  existing  charitable  society  suflBciently, 
or  there  are  several  equally,  answering  the  description,  the  gift 
will  not  be  void,  but  will  be  applied  cy  pr'is  to  charitable  pur- 
poses, or  be  divided  among  the  several  claimants.  Sivwn  v. 
Barber,  5  Rues.  112;  i&g  Clergy  Society,  2  K.  &  J.  615;  Los- 
coTiibe  v.  Wintringham,  13  B.  87 ;  Re  Maguire,  9  Eq,  632 ; 
lie  Alddn's  Trvsts,  14  Eq.  230. 

2.  A  gift  for  a  clearly-defined  and  particular  charitable  object,  G^^*^[«J  * 
as  to  build  a  church  in  a  particular  place,  will  fail  if  the  object  chariuble 
becomes  impossible.     A.-O.  v.  Bishop  of  Oxford,  1   B.  C.  C.  ifireV^^ct 
444  n. ;  Cherry  v.  Matt,  1  M.  &  C.  123 ;  Russell  v.  Kdlett,  3  Sm.  "  '^^vo^'^^^- 
&  O.  264;  see,  however,  as  to  the  limits  of  this  doctrine,  A.-O. 

V.  Bcwyer,  3  Ves.  724;  AbboU  v.  Frast^r,  L.  R.  6  P.  C.  96. 
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In  such  a  case  it  seems  the  Court  will  retain  the  fund  for  a 
time  and  direct  an  inquiry  as  to  the  possibility  of  carrying  out 
the  bequest.  A.-O,  v.  Bisliop  of  Chester,  1  B.  C.  C.  444 ;  Baldwin 
V.  Baldvnn,  22  B.  419 ;  Sinnett  v.  Herbert,  7  Ch.  232;  Cham- 
berlayne  v.  Brockett,  8  Ch.  206  ;  see,  too,  Abbott  v.  Fraaer,  L.  R. 
6  P.  C.  96. 

Though,  on  the  otlier  hand,  if  the  gift  to  -the  .charity  is 
expressly  made  upon  some  event  which  is  too  remote,  the  gift 
would  be  void :  as,  for  instance,  a  gift  of  a  sum  of  money  to 
build  almshouses,  when  land  should  be  given.  Chamberlayne 
V.  Brockett,  sicpra. 

The  question  as  regards  remoteness  is  whether  the  property 
is  at  once  devoted  to  charity,  the  actual  application  being  post- 
poned from  the  necessities  of  the  case.  See  Biacoe  v.  Jarkson, 
SOL.  J.  Ch.  597;  51 16.  464. 

3.  Where  a  discretion  is  left  to  trustees,  which  would 
empower  them  to  apply  the  whole  of  the  gift  either  to  charitable 
or  other  indefinite  purposes,  the  whole  gift  is  void,  as  it  does 
not  appear  tljat  the  chief  object  was  charity,  and,  on  the  other 
hand,  the  other  object  is  void  for  uncertainty.  Williams  v. 
KeraJuiWy  5  L.  J.  Ch.  84;  5  CI.  &  F.  Ill ;  James  v.  Allen, 
3  Mer.  17 ;  Moi^ice  v.  Bishop  of  Durham,  9  Ves.  399 ;  10  Ves. 
521 ;  Ommaney  v.  ButcJier,  T.  &  R  260;  Vezey  v.Jamson,  1  S. 
&  St.  69 ;  Keiidall  v.  O^xinger,  5  B.  300 ;  Thompson  v.  Thomp- 
son, 1  Coll.  398  ;  Boyle  v.  BoyU,  Jr.  11  Eq.  433 ;  In  re  Heivitfs 
Estate;  Mayor  of  Gateshead  v.  Hudspeth,  49  L.  T.  587;  see 
In  re  Sutton;  Stom  v.  A-G.,  28  Ch.  D.  464. 

The  trustees  cannot  exercise  their  discretion  and  appoint  the 
whole  to  charity.  In  re  Jai^nan*s  Estate;  Leavers  v.  Clayton, 
8  Ch.  D.  584. 

Whether  the  result  would  be  the  same,  where  the  whole 
might  have  been  applied  by  the  trustees  either  to  charity  or 
some  other  definite  and  ascertained  object,  seems  uncertain. 
Voivn  v,  Wai^HiU,  1  M.  &  K.  561 ;  a  case  of  very  doubtful 
authority. 

But,  if  the  bequest  is  such,  that  a  portion  must  be  applied  to 
charity,  the  gift  is  good,  although  the  charitable  trust  may  be 
coupled  with  other  trusts,  which  are  void  for  uncertainty. 
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In  such  a  case,  if  it  cannot  be  ascertained  how  much  ought  to  Chap.  XZVL 
be  applied  to  each  object,  the  gift  will  be  equally  divided  among 
the  several  objects,  including  those  which  are  void,  as  to  which 
the  gift  will  fail  pro  tanto.  Dor/ley  v.  A.-O,,  4  Vin.  485 ;  7  Ves. 
58  n. ;  Salusbury  v.  Denton,  3  K  &  J.  529 ;  Grafton  v.  Frith, 
20  L.  J.  Ch.  198 ;  Hoare  v.  Oshoime,  L.  R.  1  Eq.  585 ;  In  re 
Rigleys  Trusts,  36  L.  J.  Ch.  147 ;  see,  too,  Re  HcdVs  Charity, 
14  B.  115. 

If  it  is  possible  to  estimate  how  much  ought  to  be  given  to 
each  object,  an  inquiry  will  be  directed.  Adna'in  v.  Cole,  6  B. 
353 ;  Cluimpney  v.  Davy,  11  Ch.  D.  949. 

4.  If  it  is  clear  that  the  testator  iutended  to  give  to  charity  Where  there 
generally,  the  bequest  will  not  fail :  charftable* 

a.  by  the  failure  of  the  testator  to  appoint  the  particular  *^if?*'  *^®    , 

*'  ^  i-r  jr  gift  18  applied 

objects  he  intends  to  benefit,  though  the  bequest  may  be  to  cyj^^, 
such   charitable   uses  as  he  shall  appoint.     Mills  v.  Farmer, 
1  Mer.  55  ;  Commissioners  of  Cltaritable  Donations  v.  Swllivan, 
1  D.  &  War.  501 ;  GiUan  v.  Gillan,  1  L.  R.  Ir.  114;  Pococic  v. 
^.-(?.,  3  Ch.  D.  342. 

6.  or  by  reason  of  the  death,  revocation  of  the  appointment, 
or  refusal  to  act  of  persons  in  whom  a  similar  power  has  been 
vested.  Moggridge  v.  T/iackwell,  7  Ves.  36 ;  13  Ves.  416 ; 
White  v.  White,  1  B.  C.  C.  12 ;  A.-O,  v.  Boultbee,  2  Ves.  jun 
380 ;  3  Ves.  220. 

c.  or  by  the  failure  or  non-existence  of  the  particular  objects 
he  has  pointed  out.  Loscovibc  v.  Wintnngharri,  13  B.  87 ; 
Hayter  v.  Trego,  5  Russ.  113;  Reeve  v.  A.-O,,  3  Ha.  191. 

d.  or  even  by  the  fact  that  some  of  the  objects  specified  are 
void.     Fish  v.  A-G.,  4  Eq.  521 ;  Dawson  v.  Small,  18  Eq.  114. 

e.  or  by  the  fact  that  the  bequest  is  to  be  applied  to  a  par- 
ticular object  at  a  future  time  beyond  the  limits  of  perpetuity. 
Chamberlayne  v.  Brockett,  8  Ch.  206. 

5.  Where  there  is  a  general  charitable  intention,  particular  Whether 

"  ...  particular 

gifts  to  charity  will  be  applied  cy  prhs,  and  will  not  fall  into  the  charitable 
residue,  though  the  residue  itself  may  be  given  to  a  charitable  ^u^f  Ji  l^to 
object, unless  the  particular  gifts  are  expressly  directed  to  fall  into  ^hioMs  aLo 
the  residue  upon  failure  of  the  charitable  objects  to  which  they  given  to 
are  given.    Lyons  v.  Advocate-General  of  Bengal,  1  App.  C.  91. 
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CbAp.  ZXVL  6.  Where  a  bequest  is  void  as  contravening  the  policy  of  a 
Gift  coDtrary  Statute,  it  will  not  be  carried  out  ey  pris,  Thrupp  v.  CoUett, 
tLt^te^  ""^  *  ^«  B,  125 ;  Sims  v.  Quinlan,  16  Ir.  Ch.  191 ;  17  ib,  43 ;  Walsh 

V.  Walsh,  I.  R  4  Eq.  397. 
Increase  in  7.  Where  the  whole  of  the  rents  and  profits  of  land  are  given 

and  profita*^  to  charity,  but  the  objects  pointed  out  do  not  exhaust  the  fund, 
^^^t^  the  Court  distributes  the  surplus  cy  pi'is.  Arnold  v.  A.-G,, 
*"  *"   '  Shower  P.  C.  22 ;  Pieschel  v.  Pari%  2  S.  &  St.  384. 

Whole  rent  Where  a  sum,  which  in  fact  amounts  to  the  whole  of  the 
^utty,  the  rents  and  profits  of  certain  land,  is  given  to  charity,  this  is  in 
m^Mse  also    ^ffg^t  a  dedication  to  charity  of  the  land  itself,  and  any  increase 

in  the  rents  and  profits  goes  to  the  same  purposes.     Thetford 

School  Case,  8  Co.  R.  130  b. 

Similarly,  if  the  testator  has  shown  an  intention  to  dispose  of 

the  whole  to  charitable  purposes,  though  there  may  be  a  residue 

undisposed  of,  it  will  go  to  the  same  purposes.   il.-G.  v.  Drapers, 

2  B.  508. 

And  where  the  whole  rents  are  given  in  certain  proportions 
among  several  charitable  objects,  any  increase  is  apportioned 
rateably  among  those  objects,  subject  to  the  discretion  of  the 
Court.   A.-G,  V.  Jesvs  Coll.,  29  B.  163  ;  A.-G.  v.  Marchant,  L.  R 

3  Eq.  424;  Merchant  Taylors  v.  A,-G,,  11  Eq.  35 ;  6  Ch.  513 ; 
A.^G.  V.  Wax  Chandlers,  L.  R  6  H.  L.  1. 

When  certain  But  where  rents  and  profits  of  land  are  given  to  a  corporation 
d^tedout^  and  certain  fixed  charitable  payments  are  directed,  which  do 
of  the  rent*     ^^t  exhaust  the  whole,  and  there  is  no  gift  of  the  residue,  the 

for  charitable  ° 

objects,  residue  belongs  to  the  corporation.     A.-G.  v.  Mayor  of  Bristol, 

Sultoe     2  J.  &  W.  291 ;  A.^G.  v.  Brasenose  Coll,  2  CI.  &  F.  295 ;  A.-G. 

nJT"^  tT"   ^'  Trinity  College,  24  B.  383. 

the  charitable  ^  fortiori,  if  the  surplus  is  expressly  given  to  the  corpoi'ation, 
though  the  amount  of  it  be  specifically  mentioned  by  the 
testator,  any  increase,  after  the  payments  directed  have  been 
made,  belongs  to  the  corporation.  Southmolton  v.  A.-G.,  5 
H.  L.  1 ;  Mayor  of  Beverley  v.  A.-G ,  6  H.  L.  310;  A,-G.  v. 
Dean  of  Windsoi\  8  H.  L.  369. 

If,  among  the  particular  payments  directed,  some  are  not 
charitable,  but  are  to  be  made  to  individuals  and  cannot  have 
been  intended  to  abate,  there  is  an  additional  argument  that 
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none  of  the  particular  pa3rments  were  either  to  abate   or  to  Chap.  XXTI, 
increase,  and  that  the  surplus,  whatever  it  might  be,  was  to  go 
to  the  donees  in^trust.     A.-O.  v.  Cordwainers,  3  M.  &  K.  534; 
Mayor  of  Beverley  v.  A.-  G.,  6  H.  L.  310. 

On  the  other  hand,  if  the  surplus  undisposed  of  is  in- 
significant, and  there  is  a  direction,  that  the  particular  pay- 
ments are  to  abate  proportionately  in  the  event  of  depreciation 
of  the  property,  the  inference  arises,  that  they  were  in  like 
manner  to  share  proportionally  in  any  increase.  Mercers*  Co,  v. 
A.^G,,  2  Bl.  N.  S.  165. 


III.  Administration  op  Charitable  Grrrs. 
When  the  bequest  is  to  an  existing  charitable  institution,  the  A  gift  to  a 

charitable 

bequest  is  left  to  be  administered  as  part  of  the  funds  of  that  institutioii  is 
institution.    Society  for  P.  G,  v.  A.-G.,  3  Russ.  142 ;    FeM-  Sj'Se'iS. 
beloved  v.  Jones,  1  S.  &  St.  43.  **<>"• 

But  if  the  bequest  is  to  an  existing  charitable  institution  for 
purposes  other  than  the  purposes  for  which  it  exists,  the  Court 
will  administer  the  bequest  by  a  scheme  to  be  settled  in 
Chambers,  ib. 

And,  generally,   wherever  trustees   are   interposed    by  the  A  gift  to 
testator,  his  object   will   be   carried  out  by  the   Court  by  a  charitable 
scheme ;  but  if  no  trustees  are  interpt»sed  the  charity  is  ad-  ^S^j^tered 
ministered  under  the  Sign   Manual     Moggridge  v.  Thackvjell,  ^y  ^^  Court. 
7  Ves.  36 ;  Paice  v.  Abp.  of  Canterbury,  14  Ves.  364 ;  Kane  v. 
Cosgrave,  I.  R.  10  E<i.  211. 

If,  however,  there  is  a  gift  to  foreign  trustees  for  charitable  G*^'  ^ 

11  ,.  foreign 

purposes  m  a  foreign  country,  and  the  trustees  disclaim,  the  truBtees  for 
Court  has  no  power  to  settle  a  scheme,  and  the  gift  fails.    A.-G.  chj^^J^ 
V.  Sturge,  19  B.  597 ;  New  v.  Bonaker,  4  Eq.  655. 

And  in  some  cases,  where  an  annual  sum  has  been  directed  Cases  in 
to  be  given  to  a  person  for  his  life  to  be  distributed  in  charity,  diucretion  of 
the  Court  has  refused  to  interfere  with  the  discretion  of  the  **^®  tf^^e 

18  not  inter- 

trustee  by  settling  a  scheme.     Bennett  v.  Honywood,  Amb.  708;  fered  with. 
Widdo  V.  Cayley,  16  Ves.  206 ;  Border  v.  Earl  of  Suffolk,  2 
M.  &  K.  59. 
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Chap.xzyi.  Where  a  fund  was  given  for  the  benefit  of  the  blind  iii 
Invemesshire,  and  the  surviving  executor  declined  to  act,  the 
Court  gave  liberty  to  the  Attorney-General  to  apply  to  the 
Court  of  Session  for  a  scheme.  In  re  Fraser;  Yeatea  v.  Fraaer, 
22  Ch.  D.  827. 


IV.  What  may  not  be  given  to  Charity. 


statute  of 
Mortmain, 
9  Geo.  II. 
c.  36. 


Legacy  duty. 


What  18  an 
interest  in 
land  within 
the  statute. 

Money  to 
arise  from 
Bale  of  land. 


Lien  for 
purchase 
money. 


By  the  so-called  statute  of  Mortmain,  9  Geo.  II.  c.  36,  it  is 
enacted,  that  no  hereditaments,  corporeal  or  incorporeal,  nor 
any  personal  estate  to  be  laid  out  in  the  purchase  of  lands, 
shall  be  given  for  the  benefit  of  any  charitable  uses  whatsoever, 
except  in  the  manner  therein  directed ;  and,  in  effect,  all  gifts 
by  will  of  any  lands,  tenements,  or  other  hereditaments,  or  of 
any  estate  or  interest  therein,  or  of  any  charge  or  incumbrance 
affecting  or  to  affect  any  lands,  tenements,  or  hereditaments,  or 
of  any  stock,  money,  goods,  chattels,  or  other  personal  estate,  or 
securities  for  money,  to  be  laid  out  or  disposed  of  in  the  pur- 
chase of  any  lands,  tenements,  or  hereditaments,  or  of  any  estate 
or  interest  therein,  or  of  any  charge  or  incumbrance  affecting  or 
to  affect  the  same,  to  or  in  trust  for  any  charitable  uses  whatso- 
ever, are  declared  to  be  null  and  void. 

If  a  charitable  legacy  is  given  free  of  duty,  this  is  in  eflFect  a 
gift  of  the  duty,  which  cannot  therefore  be  paid  out  of  impure 
personalty.     Wilkinson  v.  Barber,  14  Eq.  96. 

A.  The  decisions  are  numerous  as  to  what  is  an  interest  in 
land  within  the  statute  of  Mortnutin. 

1.  Money  to  arise  from  the  sale  of  land  directed  by  the 
testator,  though  the  land  is  devoted  to  partnership  purposes,  is 
clearly  within  it.  Page  v.  Leapingwell,  18  Ves.  463;  BHtialt 
Museum  v.  White,  2  S.  &  St.  595 ;  Thomher  v.  Wihov,  4  Dr. 
350 ;  Incorporated  Church  Building  Society  v.  Coles,  5  D.  M. 
&  G.  324 ;  Ashworth  v.  Munn,  28  W.  R.  965 ;  47  L.  J.  Ch.  747  ; 
15  Ch.  D.  563. 

So  is  the  purchase  money  for  land  contracted  to  be  sold  by 
the  testator,  but  in  respect  of  which  he  has  a  lien  at  his  death 
and  also  a  premiimi  payable  to  the  testator  in  respect  of  a  lease 
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granted  at  a  low  rent.     Harrison  v.  Han^ison,  1  R  &  M.  71 ;  ^•P*  XXVL 
Sfiepheard  v.  Beetharriy  6  Ch.  D.  697. 

2.  On  the  question  whether  money  to  arise  from  the  sale  of  Money  to 
land  under  an  instrument  other  than  the  testator's  will  is  within  gaie  of  land 
the  Act,  the  cases  are  not  entirely  satisfactory.  t^tator's  wUL 

Where  land  is  given  by  a  first  testator  on  trust  for  sale,  a  gift 
of  the  proceeds  by  the  will  of  a  second  testator  is  within  the 
Act  if  the  time  for  selling  the  land  has  not  arrived  at  the 
death  of  the  second  testator,  or  if  the  land  has  not  in  fact  been 
sold,  and  the  second  testator  might  have  elected  to  take  it  as 
land.  Brook  v.  Badley,  4  Eq.  106;  3  Ch.  672;  Lucas  v.  Jones, 
4  Eq.  73 ;  Attorney-General  v.  Harley,  5  Mad.  321, 

Where  land  is  given  by  a  first  testator  on  trust  for  sale  and 
division  among  several  persons,  a  gift  of  the  proceeds  by  the 
will  of  a  second  testator,  which  does  not  take  effect  till  after 
the  death  of  the  first,  is  it  seems  within  the  Act,  if  the  property 
has  not  in  fact  been  sold  before  the  second  testator's  death. 
Marsh  v.  A.-G.,  2  J.  &  H.  61,  is  overruled  by  Brook  v.  Badley, 

3  Ch.  672 ;  see  Ashworth  v.  Munn,  15  Ch.  D.  563. 

The  case  has  been  held  not  within  the  Act,  where  leaseholds 
have  been  given  on  trust  for  sale  to  pay  debts,  and  have  been 
sold  by  the  executoi*s,  in  course  of  administration,  after  the 
death  of  the  second  testator,  though  the  pure  personalty  was 
enough  to  satisfy  the  debts.  Sluidbolt  v.  Tharnton,  17  Sim.  49 ; 
13  Jur.  597 ;  but  this  case  is  of  very  doubtful  authority.  See 
Lucas  V.  Jones,  supra. 

3.  Further,  within   the   Act   are   the   proceeds   of  growing  Crops,  leaso- 
crops  (a),  leaseholds  (6),  money  secured  by  mortgage  of  land  (c),  Jl  *' 

or  charged  upon  land  (d),  including  ecjuitable  mortgages  (e),  charKca. 
and  mortgages  of  leaseholds  (/).     Symonds  v.  Marine  Society, 
2  Giff.  325  (tt).     Johnston  v.  Swann,  3  Mad.  457 ;  Paice  v. 
Archbishop  of  Canterbury,  14  Ves.  364;  Entwistle  v.  Davi^, 

4  Eq.  272  (h).  White  v.  Evam,  4  Ves.  21 ;  Coi^hyn  v.  French, 
4  Ves.  418;  Carrie  v.  Pye,  17  Ves.  462;  Paice  v.  Archbishop 
of  Canterhw-y,  14  Ves.  364  (c).  A.-G.  v.  Harley,  5  Mad.  321 ; 
Ha)*rison  v.  Harrison,  1  R.  &  M.  71  (d).  Aleaxmder  v.  Brame, 
30  B.  153  (e).     Chester  v.  Chester,  12  Eq.  444  (/). 

jMoney  secured    by  mortgage  of  a  life  interest  in   a  fund 
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Chap.  XXTL  invested  on  mortgage  of  land  is  not,  but  money  secured  by 

mortgage  of  the  life  interest  and  reversion  in  such  a  fund  is 

within  the  Act,  as  in  the  latter  case  tlie  mortgagee  could  by 

foreclosure  make  himself  the  owner  of  the  security  upon  which 

the  fund  is  invested.     In  re  Watts;  Coimford  v.  Elliott,  27 

Ch.  D.  319;  29  CL  D.  947. 

Mortgage  of        4.  Though  personalty  may  happen  to  be  included  in  a  mort- 

personal         gage  given  by  will,  the  bequest  will  not  be  apportioned,  nor 

propeity.         ^jjj  there  be  an  apportionment,  if  the  bequest  is  of  a  sum 

charged  upon  realty  and  personalty  by  a  prior  testator.     Brook 

V.  BcKlky,  L.  R  3  Ch.  672 ;  see  In  re  HilVs  Tt-iiats,  16  Ch,  D. 

173;  In  re  Watts;   Comford  v.  Elliott,  supra. 

But  if  a  sum  is  secured  by  a  promissory  note  and  a  mortgage 

by  deposit,  and  the  property  mortgaged  is  worth  only  half  the 

debt,  the  bequest  is  valid  as  regards  the  portion  not  secured  by 

the  mortgage.     Smith  v.  Soptuith,  W.  N.  1877,  208. 

Mortgages  of        5.  Mortgages  of  rates  and  tolls  recoverable  only  by  action  or 

rates  and  tolls.  ,,,  iiii  i  .i.        ,. 

distress  would  probably  now  be  held  not  to  be  withm  the  Act. 

Jervis  v.  Lawrence,  22  Ch.  D.  202 ;  see  Attree  v.  Hawe,  9  Ch.  D. 

337;  In  re  Hanns;   Jacson  v.  Gove^mora  of  Queen  Anne's 

Bounty,  15  Ch.  D.  561 ;  Cavendish  v.  Cavendish,  24  Ch.  D.  685  ; 

reversed  W.  N.  1885,  42. 

The  fallowing  cases  as  to  mortgages  of  rates  on  occupiers  of 

land  leviable  by  distress  (a),  of  poor  rates  (6),  of  turnpike  tolls 

and  harbour  and  dock  rates  (c),  and   Metropolitan  Board  of 

Works   Consolidated  Stock  (d),  may  probably  be   considered 

overruled.      Thornton  v.   Kempson,   Kay,   592;    Chandler  v. 

Howell,  4  Ch.  D.  651  (a).     Finch  v.  Squire,  10  Ves.  41  (6). 

Knapp  V.  WiUiams,  4  Ves.  429,  n. ;  King  v.  Winstanley,  8  Pr. 

180 ;  Ion  v.  Ashton,  28  B.  379 ;  Alexander  v.  Brame,  30  B.  153  ; 

Tyi-i^dl  V.  Whinfield,  W.  N.  1877, 99  (c).    Chtff  v.  Clii^,  2  Ch.  D. 

222  (d). 
Arrears  of  G.  Within  the  statute  are  arrears  of  interest  due  on  a  mort- 

ment  charged  gag©,  and  rent  accrued  due  since  the  testator's  death,  on  land 
^^  *"  contracted  to  be  sold,  and  a  judgment  debt,  if  it  is  a  charge  upon 

realty.     Alexander  v.  Brame,  30  B.  153;  Edwards  v.  Hall,  11 

Ha.  1 ;  Collinson  v.  Pater,  2  R  &  M.  344. 
Voluntary  7.  A  voluntary  covenant  to  leave  money  by  will  to  a  charity 
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is  in  substance  a  legacy,  and  is  void  if  the  testator  lesives  only  Chap.  XXVL 
real  assets ;   if  he  leaves  mixed  assets,  there  will  be  an  abate-  covenant  to 
ment  in  the  proportion  of  the  pure  to  the  impure  personalty.  j^voidM*^''^ 
Jeff)ne8  V.  Alexander,  7  D.  M.  &  G.  525 ;  8  H.  L.  594 ;  Fox  v.  reg^wis  wal 

assets. 

Loivndes,  19  Eq.  453. 

But  where  A.  covenants  to  pay  a  sum  to  trustees  for  B. 
for  life  with  remainder  as  B.  appoints,  and  B.  appoints  to  a 
charity,  the  appointment  is  good,  though  the  sum  may  be  pay- 
able out  of  impure  personalty  of  A.  In  re  Robson ;  Einley  v. 
Davidson,  19  Ch.  D.  156. 

8.  Shares  in  companies,  whether  incorporated  or  not,  are  not  Shares  in 
within  the  statute,  provided  land  is  held  by  them  only  for  the  SlJnies  arT' 
common  purposes  of  the   imdertaking,  and   this   is   the   case  "V^*  ^^^^/^ 

bu6  statute, 

whether  the  shares  are  declared  to  be  personal  estate  or  not, 
provided  the  right  of  the  shareholder  is  merely  to  call  for  a 
share  of  the  profits,  and  not  for  a  specific  part  of  the  land  itself 
Wallcerv.  Milne,  11  B.  507;  Myers  v.  PerigaZ,  11  C.  B.  90; 
2  D.  M.  it  G.  599;  Edwards  v.  Hall,  11  Ha.  1 ;  6  D.  M.  &  G.  74; 
Hayter  v.  Tucker,  4  K.  &  J.  243 ;  Entv/istle  v.  Davis,  4  Eq. 
272.     Momns  v.  Gh/n,  28  B.  218,  cannot  be  considered  law. 

It  makes  no  diSerence  that  the  company  whose  shares  are  in 
question  has  placed  itself  in  the  position  of  landlord,  by  letting 
its  land  to  another  company.  Linley  v.  Taylor,  1  Giff.  67 ; 
2  D.  F.  &  J.  84. 

But  if  the  land  is  held  in  trust  for  each  individual  shareholder  unless  each 
in  proportion  to  his  shares,  so  that  each  shareholder  has  a  direct  entitled  to  a 
and  definite  interest  in   the  land,  the  shares  are  within  the  ^^^fi***^. 

proportion 

statute.     Baoctei'  v.  Brc/wn,  7  M.  &  Gr.  198.     See  Watson  v.  of  land. 
Spratley,  10  Ex.  222. 

9.  Debenture  stock,  debentures  and  mortgage  debentures  of  Debenture 

.  stock, 

railway  companies  charging  the  undertaking  and  tolls  of  the  mortgage 
company  are  not  within  the  Act     Attree  v.  Hawe,  9  Ch.  D.    *    °  """* 
337 ;  Holdsfwmih  v.  DavenjHyi%  3  Ch.  D.  185  ;  In  re  M'dchelVs 
Estate  ;  Mitchell  v.  Mdberly,  6  Ch.  D.  655,  overruling  Ashton  v. 
i(w\i  LaTigdaXe,  4  De  G.  &  S.  402. 

10.  Bonds  charged  by  justices  on  the  police  rates  since  7  &  8  Bonds 
Yict.  c.  33,  under  which  Act  justices  no  longer  have  power  poUce  rates, 
themselves  to  levy  a  rate,  but  issue  a  precept  to  the  guardians 
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Chap.  ZZYI. 


Rent,  royal- 
ties, fijctures. 


Money  to  be 
inveeted  in 
land. 

Money  to  be 
invested  on 
real  or  mort- 
gage Becurity. 


Beqnest  to 
pay  off  the 
mortgai^ 
debt  of  a 
charity. 


Gift  to 
improve, 
enhurge,  or 
repair. 

Gift  to  bnild 
a  charitable 
institution  is 
void. 


of  the  unions  for  payment  of  the  amount  required,  are  not 
within  the  Act.  In  re  Harris  ;  Jacson  v.  Governor's  of  Queen 
Anna's  Bounty,  15  Ch.  D.  561. 

11.  Arrears  of  rent  due  at  the  testator's  death  (a),  apportioned 
rent  (6),  a  royalty  on  minerals  (c),  and  tenants'  fixtures  {(t),  are 
not  within  the  Act.  Edwards  v.  Hall,  11  Ha.  1;  6  D.  M.  &  G. 
74  (a).  Thomas  v.  Stowell,  18  Eq.  198  (h).  Brook  v.  Bradley, 
4  Eq.  106  (c).     Johnson  v.  Stoav.  n,  3  Mad.  457  {d). 

B.  As  to  what  is  a  gift  of  personalty  to  be  laid  out  in  the 
purchase  of  land  or  any  interest  therein  within  the  Mortmain  Act: 

1.  Money  directed  to  be  invested  on  real  securities,  or  even 
merely  on  mortgage  security  generally,  is  within  the  Act. 
Baker  v.  Sutton,  1  Kee.  224. 

The  same  is  the  case  if  the  ultimate  object  of  the  bequest  is 
investment  in  land,  though  other  investments  may  be  autho- 
rised in  the  meantime.  Mann  v.  BiLrlingham,  1  Kee.  235 ; 
A.-O.  V.  Hodgson,  15  Sim.  146. 

But  the  gift  is  valid  if  an  option  is  left  to  trustees ;  for  instance, 
if  money  is  directed  to  be  invested  in  real  or  other  securities. 
A.'G.  V.  Goddard,  T.  &  R  348;  Graham  v.  Patet^nosier,  31  B. 
30 ;  Beavmont's  Trusts,  32  B.  191. 

2.  A  bequest  of  money  to  pay  ofif  a  debt  secured  by  mortgage, 
whether  legal  or  equitable,  of  land  belonging  to  a  charity  is  void. 
Corbyn  v.  French,  4  Ves.  418 ;  Waterhxmse  v.  Holmes,  2  Sim. 
162 ;  In  re  LynalVs  Trusts,  12  Ch.  D.  211. 

But  this  is  not  the  case  where  the  debt  is  no  charge  upon  the 
land.     Buntin/)  v.  Marriott,  19  B.  163. 

3.  A  gift  to  improve,  repair  or  enlarge  an  existing  charitable 
institution  is  valid.  Edioards  v.  Hall,  11  H.  1 ;  6  D.  M.  &  G. 
74 ;  Hawkim'  Trust,  33  B.  570. 

4.  A  gift  to  build  a  charitable  institution  is  held  primd  facie 
to  imply  a  direction  to  purchase  land  for  the  purpose,  and  is  void 
under  9  Geo.  II.  c.  36.  Chapman  v.  Broum,  6  Ves.  404 ;  A.-G  .v. 
Parsons,  8  Ves.  186 ;  Pritchard  v.  Arbouin,  3  Russ.  657 ;  456  ; 
A.'G,  v.  Davies,  9  Ves.  535 ;  Martin  v.  WeUsted,  2  W.  R  657; 
Lofigstaff  v.  Rennison,  1  Dr.  28 ;  WcUmough's  Trusts,  8  Eq.  272 ; 
Hawkins  v.  Allen,  10  Eq.  246;  Pratt  v.  Harvey,  12  Eq.  644. 

A  gift  to  erect  a  charitable  institution  does  not  become  valid 
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because  made  to  a  corporation  which  has  power  to  hold  land  iu  Chap.  XXVJ. 
mortmain,  and,  in  fact,  possesses  land  available  for  the  purposes 
of  the  bequest.     In  re  Cox  ;  Cox  v.  Davie,  7  Ch.  D.  204. 

5.  If,  however,  an  option  is  given  to  the  trustees  either  to  Discretion  to 
build   a  charitable   institution  or   bestow  the  money  in  some  the  money  in 
other  manner  which  is  legal,  the  bequest  is  good  as  regards  the  ^^^^er^*^ 
legal  purpose.      Sorresby  v.  Hollins,  9  Mad.  221 ;  A.-O.  v. 
Whitchurch,  3  Ves.  141 ;  IncorpoYated  Society  v.  Barlow,  3 
D.  M.  &  G.  120 ;  17  Jur.  217 ;  Mayor  of  Faveraham  v.  Ryder, 
18  B.  318;  5  D.  M.  &  G.  350;  Edwards  v.  Hall,  11  Ha.  1 ;  6 
D.  M.  i&  G.  74 ;  Dent  v.  Allcroft,  30  B.  335 ;   University  of 
London  v.  Yarrow,  1  De  G.  &  J.  72. 

And  a  bequest  of  impure   personalty   to   such   charities   as 
trustees  may  select  is  good,  since  the  power  can  be  exercised  in    . 
favour  of  charities  exempt  from  the  law  of  mortmain.     Lewis  v. 
Allenby,  10  Eq.  668. 

A  discretion  to  trustees  to  give  a  legacy  to  the  poor  as  they 
think  fit  is  not  within  this  principle.  In  re  Clark;  Husband 
V.  Martin,  33  W.  R.,  516. 

6.  A  direction  to  "  establish  "  would,  it  seems,  primd  facie  Gift  to 
imply  building,  and  come  under  the  same  rule  as  a  bequest  for  |[^*|^^^" 
building.     A.-G,  v.  Hodgson,  15  Sim.  146  ;  Longstajfy,  Renni- 
son,  1  Dr.  28 ;  Re  Clancy,  16  B.  295 ;  A.-G.  v.  Hall,  9  H.  647 ; 
Dunm,  v.  Bownas,  1  K,  &;  J.  591 ;  Tatham  v.  Drummond,  4 
D.  J.  &  S.  484. 

The  word  may  be  used  in  such  a  context  as  to  exclude  building. 

A.-G,  V.    Williams,  2   Cox.  387;  Hill  v.  Jones,  2  W.  R.  657. 

And  the  fact,  that  an  annual  sum  only  is  given  to  establish  a 

school,  would  apparently  go  to  show  that  the  testator  did  not 

contemplate  building.     Hartshon^ne  v.  Nicholson,  26  B.  58. 

The  same  is  the  case  with  an  annual  sum  given  to  "  provide  " 
a  school,  which  may  only  mean  that  a  school  is  to  be  hired. 
Johnston  v.  Swann,  3  Mad.  457 ;  Crafton  v.  Frith,  20  L.  J.  Ch. 
198;  15  Jur.  737. 

A  gift  to  "  support  or  found  '*  a  school  is  valid.  In  re  Hedg- 
man;  Morley  v.  Croxon,  8  Ch.  D.  156. 

A  bequest  to  "  found  "  a  chapel  implies  building.  Hoj)hins  v. 
Phillips,  3  Giff.  182. 
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Cliap.  XXVL  A.  direction  to  hire  rooms,  does  not  bring  a  gift  within  the 
Mortmain  Act.  In  re  Robson;  Emley  v.  Davidson,  19  Ch.  D. 
156. 
Gift  to  endow  On  the  other  hand,  a  gift  to  "  endow  "  would  not,  primA 
facie,  authorise  building,  though  the  word  may  be  so  used  as  to 
involve  it.  Salv^biiiy  v.  Denton,  3  K.  &  J.  529 ;  Edwards  v. 
Hall,  11  Ha.  1 ;  Sinnett  v.  Herbert,  7  Ch.  233 ;  Kirhbank  v. 
Hvdson,  7  Pr.  212. 
Evidence  of  7.  But,  even  though  the  object  of  the  gift  msij  primd  facie 
the  tesutor  imply  the  purchase  of  land,  it  may  appear  that  the  testator  had 
no  such  intention.  He  may  have  contemplated  the  building  as 
to  be  erected  either  on  land  already  in  mortmain,  or  on  land 
to  be  provided  after  his  death  from  some  other  source. 

(a.)  Thus,  if  the  testator  contemplated  land  already  in  mort- 
main, a  gift  to  build  a  charitable  institution  is  good.  This  will 
be  the  case: — 

(i.)  If  land  already  in  mortmain  is  expressly  referred  to  in 
the  will.  Olubb  v.  A.-O.,  Amb.  373 ;  Brodie  v.  Duke  of 
Cliandoa,  1  B.  C.  C.  444  n. 

If  it  is  uncertain,  whether  the  land  upon  which  the 
testator  directs  the  money  to  be  laid  out  is  already  in 
mortmain  or  not,  an  inquiry  will  be  directed.    CJianipney 
V.  Davy,  11  Ch.  D.  949. 
(ii.)  If  land  already  in  mortmain  is  impliedly  referred  to,  as 
by  a  direction  to  build  in  such  manner  as  is  consistent 
with  law.     Dent  v.  AUcroft,  30  B.  335  ;  SeweU  v.  Crewe 
Read,  L.  R  3  Eq.  60. 
(iii.)  External  evidence  may  be  adduced  in  order  to  show  that 
the  testator  must  have  contemplated  land  in  mortmain, 
though  as  to  the  exact  amount  of  evidence  necessary 
for  this  purpose   the   cases  are   not  quite  consistent. 
A,'G.  V.  Hydej  Amb.  751 ;  Giblett  v.  Hobaon,  3  M.  &  E. 
517;   Booth  v.  Carter,  L.  R.  3  Eq.  757;  Creaawell  v. 
CressweU,  6  Eq.  69. 
(b.)  When  the  testator  intends  the  buildings  to  be  erected 
on   land   to  be   supplied   from   some   other    source  after  his 
death : — 
Inducement         (i.)    It  is  clear,  that  a  direct  inducement  offered  to  any  person 

to  give  land. 


by  implica 
tion, 


by  external 
evidence. 
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to  give   land  for  the  purpose  of  the  building,  as,  for  Chap.  XXVI. 
instance,  a  bequest  to  A.  to  build  if  he  will  give  the 
land,  is  bad.     A.-O.  v.  Davies,  9  Ves.  535. 

(ii.)  If  the  trustees  are  directed  to  beg  the  land  from  some  Direction  to 
person,  but  their  own  implied  power  to  purchase  remains,     ^ 
the  bequest  is  bad.     Mather  v.  Scott,  2  Kee.  172. 

(iii.)  Where  the  bequest  is  to  build,  with  an  express  direction,  Direction  not 
that  land  is  not  to  be  bought  for  the  purpose,  or  that       "^  ^ 
the  Mortmain  Act  is  not  to  be  violated,  the  bequest  is 
valid,  whether  made  conditional  upon  land  being  pro- 
vided, or  without  any  condition.     Hev^haw  v.  Atkinson, 
3  Mad.  306 ;  A.-G.  v.  Williams,  2  Cox,  387 ;  Cawood  v. 
Thompson,  1  Sm.  &  G.  409 ;  Philpott  v.  Governors  of 
St.  Georges  Hospital,  6  H.  L.  338   (overruling  T)^e  v. 
Corporation  of  Gloucester,  14  B.  173) ;  Chamberlayne 
V.  Brockett,  8  Ch.  206 ;  In  re  White's  Trusts,  30  W.  R. 
837;  Re  Jackson;  Biscoe  v.  Jackson,  46  L.  T.  355 ;  51 
L.  J.  Ch.  464. 

8.  Upon  similar  principles,  a  bequest  to  the  trustees  of  a  Bequest  to  a 
charity  which  exists   only  for  the  purchase  of  land  is  void,  object  of 
Widmore  v.    Woodroffe,  Amb.  636 ;  Middleton  v.  Clitheroe,  acquire*"iand. 

3  Ves.  734 ;  Denion  v.  Lord  J,  Manners,  25  B.  38 ;  2  De  G.  & 
J.  675. 

On  the  other  hand,  it  is  good  if  it  exists  for  the  purchase  of 
land  or  other  objects.  Iifico^yorated  Society  v.  Barloiu,  3  D. 
M.  &  G.  120 ;  Caiier  v.  Green,  3  K.  &  J.  591 ;  Wilkinson  v. 
Barber,  14  Eq.  96. 

9.  A  bequest  of  money  to  be  employed  in  enlarging  or  im- 
proving a  charitable  object  attempted  to  be  created  by  a  testator, 
fails,  if  the  original  object  is  invalid.  A.-G.  v.  Hinxnian,  2 
J.  &  W.  270;  Smith  v.  Oliver,  11  B.  481 ;  Crump  v.  Play  foot, 

4  K  &  J.  479 ;  Green  v.  Britten,  42  L.  J.  Ch.  187 ;  In  re  Cox  ; 
Cox  V.  Davie,  7  Ch.  D.  204. 

10.  A  bequest  of  the  proceeds  of  sale  of  land  in  England  to  Bequest  for 
be  laid  out  in  the  purchase  of  land  for  charitable  purposes  in  a  Ju^n^. 
country  where   land    may  be   well   given  to   charity  is   void. 

Curtis  V.  Halton,  14  Ves.  537;  A.-G.  v.  Mill,  3  Russ.  328;  5 
Bl.  N.  C,  593 ;  2  Dow.  &  CI.  393. 
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But  the  Statute  of  Mortmain  leaves  bequests  of  money  to  be 
laid  out  in  the  purchase  of  land  for  charitable  purposes  in  other 
countries  untouched.  AfacJdntosh  v.  TovmseTul,  16  Ves.  330; 
see  Whicker  v.  Hume,  7  H.  L.  124. 

C.  Exceptions  from  the  Statute  of  Mortmain. 

The  Universities  of  Oxford  and  Cambridge,  and  the  Colleges 
of  Eton,  Winchester  and  Westminster,  are  excepted  from  the 
operation  of  the  Mortmain  Act.  But  this  exception  only 
authorises  devises  to  these  colleges  for  all  or  some  of  the 
purposes  for  which  they  exist,  and  not  upon  trust  for  other 
charitable  objects.  A.-O,  v.  Tancred,  1  Ed.  10 ;  1  W.  Bl.  90 ; 
Amb.  351 ;  A.-G.  v.  Whorwood,  1  Vea  634 ;  A.-G.  v.  MuTiby,  1 
Mer.  327. 

And  if  there  is  a  good  devise  of  lands  to  a  college  for  charit- 
able objects,  which  the  college  refuses  to  accept,  the  object  will 
be  carried  out  cy  pi^is.     A.-G.  v.  Andrew,  3  Ves.  633. 

Before  the  Wills  Act,  it  seems  that  a  devise  to  a  college  did 
not  carry  the  legal  estate,  notwithstanding  Benet  College  v. 
Bishop  of  London,  2  W.  Bl.  482,  which  was  decided  upon  an 
erroneous  interpretation  of  the  statute  43  Eliz.  c.  4,  that  statute 
being  merely  remedial  and  not  intended  to  authorise  what  was 
illegal  before.  See  Incorporated  Society  v.  Richards,  1  D.  & 
War.  258. 

Whether  a  devise  to  a  college  since  the  Wills  Act  would  carry 
the  legal  estate  seems  doubtful.     See  p.  88. 

The  fact  that  a  charity  is  empowered  by  Act  of  Parliament 
to  hold  lands  does  not  entitle  a  testator  to  devise  lands  to  it. 
Robinson  v.  Governors  of  London  Hospital,  10  Ha.  19; 
Nethersole  v.  School  for  the  Indigent  Blind,  11  Eq.  1 ;  Chester 
V.  Chester,  12  Eq.  444. 

But  where  charities  are  empowered  to  acquire  lands  by  will, 
testators  are  of  course  entitled  to  devise  lands  to  them.  Perriiig 
V.  Traill,  18  Eq.  88. 

But  it  seems  that  such  a  power  to  take  lands  by  devise,  would 
not  necessarily  authorise  a  bequest  of  money  secured  on  mort- 
gage.    Chester  v.  Chester,  supra. 

An  Act  passed  before  the  Act  9  Geo.  II.  c.  36,  and  enabling 
a  charitable  corporation  to  take  lands  without  a  licence  in  mort- 
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main,  by  authorising  testators  to  devise  lands  to  the  corporation,  ^*P'  XXYI. 
does  not  exempt  the  corporation  from  the  operation  of  9  Geo.  land  devised 
ILc.  36.     Luckrafi  V.  Pridham,  6  Ch,  B.  205.  Ihe^'Son^ 

Under  42  Geo.  III.  c.  116,  s.  50,  money  may  be  given  by  will  Redemption 
or  otherwise  for  redeeming  the  land  tax  on  lands  settled  to 
charitable  uses. 

Under  section  162  of  the  same  Act  land  tax  redeemed  or 
purchased  may  be  given  by  deed  or  will  for  the  augmentation 
of  any  living. 

The  statute  43  Geo.  III.  c.  108,  authorises  the  devise  of  lands  Statuie  43 
not  exceeding  five  acres,  or  of  goods  or  chattels  to  the  amount  c.  lOS, 
of  5001.  for  erecting,  repairing,  or  providing  any  church  or  chapel 
where  the  Liturgy  of  the  Church  of  England  is  used,  or  any 
mansion-house  for  any  minister  of  the  said  Church,  and  other 
similar  purposas. 

Under  this  Act  a  secret  trust  to  devote  a  chapel  comprised 
in  a  residuary  devise  to  the  purpose  of  a  parish  church  has  been 
upheld.     O'Bi^n  v.  Tyssen,  28  Ch.  D.  372. 

Under  the  same  Act  a  bequest  of  5001,  towards  building  a 
church,  if  the  testator  survives  the  making  of  the  will  three 
months,  is  good.  Dixon  v.  Barlow,  3  Y.  &  C.  Ex.  677; 
Girdlestone  v.  Creed,  10  Ha.  480. 

The  Act,  however,  does  not  authorise  a  devise  of  lands  to  be 
sold  and  the  proceeds  to  be  applied  towards  the  purposes  of  the 
Act.  Incarporated  Church  Building  Society  v.  CoUsy  1  K.  & 
J.  145 ;  5  D.  M.  &  G.  324. 

The  effect  of  the  Act  is  that  under  a  bequest  towards  building 
a  church  the  legacy  will  be  apportioned  between  the  pure  and 
impure  personalty,  and  be  paid  out  of  pure  personalty  to  the 
extent  of  its  proportion,  and  out  of  the  impure  personalty  to  the 
extent  of  5001,  Sinn^tt  v.  Herbert,  7  Ch.  232 ;  Champney  v. 
Davy,  11  CL  D.  949. 

Under  6  &  7  Vict.  c.  37,  s.  9,  the  Ecclesiastical  Commissioners  Endowment 

.of  districts 

may  constitute  districts  for  spiritual  purposes,  and  by  section  for  vpiritnal 
22  land  or  money  may  be  given  by  deed  or  will  for  the  endow-  P"""?^^*^®- 
ment  of  the  minister  of  a  district,  or  for  providing  a  church  or 
chapel  under  the  Act. 

Under  this  Act  a  direction  to  apply  a  sum  for  the  purposes 

u  2 
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Chap.  XXTL  authorised  by  the  Act,  if  the  object  can  be  legally  carried  out 
within  twenty-one  years  from  the  testator's  death,  is  valid,  if  a 
district  is  constituted  within  the  stated  period,  though  no 
district  has  been  constituted  at  the  testator  s  death.  Baldwin 
V.  Baldwin,  22  B.  419.' 

By  the  Public  Parks,  Schools  and  Museums  Act,  1871  (34 
Vict  c.  13),  twenty  acres  may  be  given  for  a  park,  two  acres  for 
a  museum,  and  one  acre  for  a  school-house,  but  the  will  must 
be  executed  twelve  months  before  the  death. 

By  the  Ancient  Monuments  Protection  Act,  1882  (45  &  46 
Vict.  c.  73),  ancient  monuments,  to  which  the  Act  applies,  may 
be  devised  to  the  Commissioners  of  Works  who  may  accept  the 
devise. 

A  list  of  charities  excepted  from  the  Mortmain  Act  will  be 
found  in  Tudor's  Real  Property  Cases,  p.  568. 
Secret  trust         The  Statute  of  Mortmain  cannot  be  avoided  by  a  secret  trust 

of  land  in 

favour  of        in  favour  of  a  charity.    Russell  v.  Jackson,  10  Ha.  204. 
but^**      *      In  such  a  case,  however,  the  devisee  takes  the  legal  estate, 
the^^d^^"  /Sfwe^iiigr  v.  Sweeting,  12  W.  R.  239. 
estate.  Where  land  is  devised  on  trust  for  a  person  for  life  with 

remainder  to  charity,  the  legal  estate  is  well  devised  for  life. 

Yovmg  v.  Grove,  4  C.  B.  668. 
The  legal  estate  passes  when  the  trust  is  for  charity,  and  for 

other  objects  which  are  valid.    Doe  d.  Chidgey  v.  Harris,  16 

M.  &  W.  517,  518. 

But  a  devise  of  lands  on  an  express  trust  for  charity  only  is 

void,  as  regards  the  legal  estate  as  well,  by  the  statute  9  Geo.  II. 

c.  36.     Doe  d  Burdett  v.  WHghte,  2  B.  &  Aid.  710. 
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SUCCESSIVE     AND     CONCURRENT     INTERESTS,     JOINT 
TENANCY   AND  TENANCY  IN   COMMON. 

I.  Devise  to  a  Class  in  Tail. 

In  some  cases  the  question  has  arisen  whether  the  gift  is  to  Chap.  XXYII. 
severdtl  persons  concurrently,  or  whether  they  are  intended  to  Devise  to  a 
take  successively ;  thus  a  devise  to  the  sons  of  a  person  in  tail  ^^^^  ^^  ^^^ 

"  *  gives  concur- 

is,  primdfdcie,  a  gift  to  a  class.     De  Windt  v.  De  Winidt,  L.  R  rent  interests. 
1  H.  L.  87;  SuHees  v.  Sartees,  12  Eq.  400. 

But,  if  there  is  a  general  intention  manifest  to  keep  the  unless  there  is 

an  Intention 

estates  together  in  a  single  line  of  enjoyment,  the  members  of  expressed 
the  class  will  take  successively.    Cradock  v.  Cradock,  4  Jur.  N.  S.  property  ° 
626,  656 ;  Allgood  v.  Blake,  L.  R  7  Ex.  339 ;  ib,  8  Ex.  160.        together  in 

'  *^  '  one  line  of 

enjoyment. 

XL  Gifts  to  a  Parent  and  Children. 

In  the  same  way  a  gift  to  a  parent  and  children  is  p7'imd  Gift  to  a 
facie  a  gift  to  them  concurrently.  Mason  w.  Clarke,  17  B.  126  ;  chihi^en" 
Sutton  V.  Toi-re,  6  Jur.  234 ;  Wildjn  v.  Maddison,  2  Y.  ife  C.  C.  8^^^  ^^^"^^ 

'  '  concurrent 

372 ;  BeoZea  v.  Crisford,  13  Sim.  592  ;  Newlll  v.  Newill,  12  Eq.  interests. 
432 ;  7  Ch.  253.     See  Cape  v.  Cape,  2  Y.  &  C.  Ex.  543. 

The  fact,  that  the  gift  is  to  the  parent  in  trust  for  herself  and 
her  children,  is  not  suflBcient  to  show  that  they  are  not  to  take 
concurrently.  Newill  v.  NewiU,  7  Ch.  253.  See  Curtis  v. 
Graham,  12  W.  R  998.  Ward  v.  Grey,  26  B.  485,  probably 
goes  beyond  the  present  tendency  of  the  Court. 

But,  if  there  is  anything  to  show,  that  the  parent  is  to  take  a  What  is  a 
different  interest  from  that  of  the  children,  he  will  take  for  life,  i^tenti!^. 
with  remainder  to  the  children. 
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Cliap.  xxvn.      1,  If  the  bequest  is  to  A.  and  his  children  as  tenants  in 

Word*  of        common,  if  more  than  one,  showing  that  the  tenancy  in  common 

appHed  to  the  ^®  ^  ^PP^J  ^  children  only,  the  father  takes  for  life.     Doe 

chadrenoniy.  ^   jj^^yy  y.  BummU,  6  T.  R  30 ;  1  B.  &  P.  215,  where  issue 

must  have  meant  children  by  the  force  of  the  gift  over  in 

default  of  issue  of  such  issue.     See  Doe  d.  Gilman  v.  Elvey,  4 

East.  313. 

Words  of  2.  A  devise  to  A.  and  his  children  and  the  heirs  of  the  parent 

applied' to  the  ^^^  children,  gives  a  joint  estate  in  fee,  or  an  estate  tail  to  the 

children  only,  parent,  according  as  there  are  or  are  not  children  living  at  the 

time  of  the  devise.     Oates  cL  HcUterly  v.  Jackson,  2  Str.  1172  ; 

UnderhiU  v.  Roden,  2  Ch.  D.  494. 

But  a  devise  to  A.  and  his  children,  and  the  heirs  of  the 
children,  would  give  A.  an  estate  for  life  with  remainder  to  his 
children.  Jeffery  v.  Honywood,  4  Mad.  398,  was  decided  on 
this  ground,  though  it  would  seem  the  word  heirs  referred  to  the 
parent  as  well  as  the  children. 
Settlement  3.  If  the  beuuest  is  to  a  father  and  his  children,  and  there  is 

J.  A      J         C 

th^hole       *  desire  expressed  that  the  whole  fund  should  be  settled  or 

fund.  secured,  a  term  which  would  have  no  meaning  as  applied  to 

the  father's  interest  as  joint  tenant,  the  father  takes  for  life. 

Vaughan  v.  Marquis  of  Heddfmiiy  10  Sim.  639;   Combe  \\ 

Hughes,  14  Eq.  415. 

If  a  continuing  trust  is  created,  which  is  contemplated  as 

outlasting  the  parent's  life,  there  is  room  for  a  similar  argument 

in  favour  of  a  life  interest  in  the  parent     Ogle  v.  Corthoim,  9 

Jur.  325. 

Gift  of  the  4.  Whether,  where  the  gift  is  to  the  separate  use  of  the 

tibe^separato    mother,  it  will  be  considered  a  su£Scient  indication  of  int^tion 

'***®-  to  cut  the  interest  of  the  parent  down  to  a  life  interest  is  not 

certain.     On  the  whole,  the  better  opinion  seems  to  be,  that 

where  the  words  creating  the  separate  use  apply  to  the  whole 

fund  or  legacy,  it  will  be  construed  as  giving  the  mother  a  life 

interest.     Newman  v.   Nightingale,   1  Cox,  341 ;  French  v. 

French,  11  Sim.  257;  Bain  v.  Lescher,  11  Sim.  397;  Froggatt 

V.  Warden,  3  De  G.  &  S.  685 ;  Dawson  v.  Bourne,  16  B.  29 ; 

Jeffery  v.  De  Vitre,  24  B.  296 ;  ScoU  v.  Scott,  11  Ir.  Ch.  114; 

Ogle  v.  Coiihoi^,  9  Jur.  325,  in  which  case  the  Vice-Chancellor 
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Wigrara  thought  that  a  gift  to  the  separate  use  was  conclusive  Chap.  xxvn. 
against  the  children  participating  with  their  mother.     Covibe  v. 
Hughe8y  14  Eq.  415. 

On  the  other  hand,  the  cases  of  De  Witte  v.  De  Witte,  11  Sim. 
41,  and  Bustard  v.  Saunders,  7  B.  92  (which,  however,  only 
followed  De  Witte  v.  De  Witte),  are  inconsistent  with  this  rule. 

If  the  interest  of  the  mother  alone  is  given  to  her  separate  Separate  u»e 
use,  or  the  separate  use  attaches  to  the  interests  of  all  alike,  no  plrtn^  ^ 
argument  in  favour  of  a  life  estate  can  be  founded  upon  the  ^^^^^^ »' 

■^  to  interests 

separate  use.     Fisher  v.  Webster,  14  Eq.  283 ;  Newsom's  Trusts,  of  aiL 
1  L.  R.  Ir.  373. 

The  same  is  the  case,  if  her  interest  only  is  directed  to  cease 
on  marriage.     Izod  v.  Izod,  11  W.  R  452. 

5.  If  upon  the  marriage  of  their  mother  the  fund  is  to  be  Divbion  of 
divided  among  the  children,  this  affords  an  argument,  that  it  is  funtTdirwsted 
not  to  be  divided  before,  and  the  mother  takes  for  life  or  till  *^  *  particular 

time. 

marriage.     Mill  v.  Mill,  I.  R  9  Eq.  104 ;  i6.  11  Eq.  158. 

6.  If  the  whole  fund  is  contemplated  as  remaining  undisposed  Gift  over  of 
of,  if  there  ai-e  no  children,  if  there  is  a  gift  over  for  instance  in  fund^?5here 
default  of  children,  the  same  constniction  is  adopted.     Audsley  ^,J** 

V.  Horn,  26  B.  195 ;  1  D.  F.  &  J.  226.     See  Lampley  v.  Blotver, 
3  Atk.  396. 

7.  If  the  children  are  contemplated  as  taking  shares  in  the  Children 
whole  fund  by  a  direction,  for  instance,  that  if  there  is  but  one  w'takinff*^ 
child  the  whole  is  to  go  to  that  child,  since  the  children  are  to  ^^^^^  ^^^^ 
take  the  whole,  the  parent  to  take  anything  must  take  a  life 
interest.    Garden  v.  Povlteney,  Amb.  499 ;  2  Ed.  323 ;  Audsley 

V.  Horn,  26  B.  195 ;  1  D.  F.  &  J.  225. 

8.  If  the  bequest  is  such,  as  expressly  to  include  all  the  Express  gift 
children  of  the  parent,  and  not  merely  those  in  being  at  the  children, 
period  of  distribution,  it  will  be  construed  to  give  a  life  estate 

to  the  parent,  with  remainder  to  the  children,  since  it  is  a 
singular  intention  to  impute  to  the  testator  that  the  parent's 
interest  in  the  estate  should  continually  diminish  on  the  birth 
of  a  new  child.  Jeffery  v.  De  Vitre,  24  B.  296 ;  Jeffery  v. 
Honywood,  4  Mad.  398. 

9.  If  the  legacy  is  payable  in  part  at  once,  and  in  part  at  a  Part  of  the 
future  period,  the  parent  will  take  for  life,  as  otherwise  diflFerent  ^  P»y»^lo 
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Chap.  XXVII.  classes  of  children  might  take  the  two  portions.     Morse  v.  Morse, 

at  a  future        2  Sitn.  485. 

?r  *  t  10.  If  in  the  event  of  the  mother's  death  before  the  testator 

Effect  of  a 

gift  to  the       the  children  are  to  take  unequal  shares,  the  presumption  of  j(»int 

children  in  .ii-i^  a  ^  p^ 

unequal  tenancy  IS  apparently  rebutted.     Armstrong  v.  Ai^mstroTig,  7 

shares  in  xji       ^i  o 

certain  events.  ^^'  '^^^' 

Words  im-  11.  If  the  children  are  contemplated  as  not  enjoying  the 

cUldren  are  property  till  after  their  mother's  death,  by  being  called  heirs  for 
not  to  take  till  instance,  the  parent  takes  for  life  only.  Crawford  v.  Trotter,  4 
death.  Mad.  36 ;  Ogle  v.  Corthxyim,  9  Jur.  325  ;  Wilson  v.  Vanmttart, 

Amb.  561. 
Reference  to        12.  There  may  be  a  reference  to  another  gift,  to  assist  the 
o   er  gi    .      Qq^j.^  j„  giving  the  parent  a  life  interest.     French  v.  French,  11 

Sim.  257;  In  re  O^ven's  Will,  12  Eq.  316. 
Executory  13.  An  executory  trust  for  A.  and  her  children  will  be  settled 

on  A.  for  life,  and  afterwards  for  her  children.     In  re  Bellasis* 

Trust,  12  Eq.  218. 


trust. 


III.  Joint  Tenancy,  Tenancy  in  Common  and  by 

Entireties. 

Gift  to  several      A.  What  Creates  a  joint  tenancy. 

Diritli  m^ords  of 

limitation  is  a      -^  gift  ^0  two  persons  or  to  a  class  with  words  of  limitation^ 
joint  tenancy,  py^j^^  facie,  constitutes  a  joint  tenancy  between  them. 

Intereste  of         The  rule,  that  the  interests  of  joint  tenants  must  vest  at  the 
iiewi  no^^est  8^^^^  time,  does  not  apply  to  estates  raised  by  use,  or  to  wills, 
tfma*  "™^     Macgregor  v.  Macgregor,  1  D.  F.  &  J.  63. 
"  AU  and  Thus  a  gift  to  the  children  or  to  all  and  every  the  child  or 

®^®'^'  children  of  A.  creates  a  joint  tenancy  between  them.    Kenworthy 

V.    Ward,  11  Ha.  196;  Morgan  v.  Britten,  13  Eq.  28;   see 

Jury  V.  Jury,  9  L.  R  Ir.  207. 
pevi.ie  to  two      A  devise  to  two  persons  who  may  intermarry,  though  they 
may  marry,     may  both  be  married  already,  and  the  heirs  of  their  bodies, 

makes  them  joint  tenants  in  tail     Co.  Lit.  s.  25,  p.  25  b. 
Appointment       If  an  appointment  under  a  special  power  is  made  in  favour  of 
non-oWect*     A.  and  B.  as  joint  tenants,  and  A.  is  not  an  object  of  the  power, 

B.  takes  only  a  moiety,  and  the  other  moiety  goes  as  in  default 

of  appoiutment.     In  re  Kerr's  Trusts,  4  Ch.  D.  600. 
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A  joint  tenancy  in  income  is  severed  as  regards  each  instal-  C*^P-  XXVIL 
ment  as  soon  as  it  becomes  payable.  Walmdey  v.  Foxhall,  40  Joint  tenancy 
L.  J.  Ch.  28.  ^  "~'"*- 

B.  Joint  life  estates  several  inheritances. 

Intermediate  between  cases  of  joint  tenancy  and  of  tenancy 
in  common  falls  a  class  of  cases,  in  which,  in  order  to  give  effect 
to  the  whole  devise,  joint  estates  for  life  and  several  inheritances 
are  given. 

A  devise  to  several  persons  who  cannot  marry,  and  the  heirs  Deviae  to 

several  in  tail 

of  their  bodies,  gives  them  joint  estates  for  life  with  several  who  cannot 
inheritances  in  tail.     Feme,  C.  R  35  ;  Cook  v.  Cook,  2  Vern.  545  ;  '""^' 
Forrest  v.  Whiteway,  3  Ex.  367 ;  Edwards  v.  Champion,  3  D. 
M.  &  G.  202,  214 ;  Tufnell  v.  Borrdl,  20  Eq.  194. 

A  devise  to  a  man  and  two  women,  or  to  two  men  and  one 
woman,  and  the  heirs  of  their  bodies  gives  them  joint  estates 
for  life  and  several  inheritances.     Co.  Lit.  25  b. 

A  devise  to  two  husbands  and  their  wives,  and  the  heirs  of 
their  bodies,  gives  joint  estates  for  life,  and  several  inheritances ; 
the  one  husband  and  wife  the  one  moiety,  the  other  husband 
and  wife  the  other  moiety.     Co.  Lit.  25  b. 

A  devise  to  several  and  the  heirs  of  their  respective  bodies,  ^^^fce  ^}  ^^^ 

respective. 

gives  joint  estates  for  life  and  several  inheritances.  But  a 
devise  to  children  and  the  heirs  of  their  bodies  respectively, 
gives  several  estates  in  tail.  In  re  Tiverton  Market  Act ;  Ex 
parte  Tanner,  20  B.  374. 

In  the  case  of  real  estate  devised  to  several  and  their  heirs  a  Devise  to 

tmvftWLi  in  foe 

similar  principle  has  in  several  cases  been  followed,  words  of 
severance  being  referred  to  the  inheritance,  leaving  the  life 
interests  joint. 

This  construction  is  assisted  if  there  is  an  express  limitation 
to  the  survivor  or  such  words  as  jointly  are  used.     Barker  v. 
Giles,  2  P.  W.  280 ;  3  B.  P.  C.  297 ;  see  Cookson  v.  Bingham,  . 
3  D.  M.  &  G.  6G8. 

Thus  a  devise  to  A.  and  B.  equally  as  joint  tenants,  and  their 
several  and  respective  heirs,  gives  joint  estates  for  life  with  several 
inheritances.     Doe  d.  Littlewood  v.  Green,  4  M.  &  W.  229. 

A  devise  to  several  and  their  heii'S  respectively  creates  a 
tenancy  in  common.     Torret  v.  Framptoii,  Styles,  434. 


298 


SUCCESSIVE  AND   CONCURRENT  INTERESTS. 


Chap.  XXVn. 


The  Court 
leans  to  a 
tenancy  in 
common. 


Jointly  and 
equally. 


What  words 
create  a 
tenancy  in 
common. 


Part  or  share. 


Effect  of  a 


It  has  been  said,  however,  that  a  devise  to  several  and  their 
respective  heirs  creates  joint  estates  for  life  and  several  inherit- 
ances. See  In  re  Tiverton  Market  Act;  Ex  parte  Tanner,  20 
B.  374. 

This  rule,  however,  does  not  extend  to  personalty,  so  that  a 
bequest  of  personalty  to  several,  and  to  each  of  their  respective 
heirs,  executors  and  administrators,  will  create  a  tenancy  in 
common.     Gordon  v.  Atkinson,  1  De  G.  &  S.  478. 

A  devise  to  several  and  the  survivor  and  the  heirs  of  such 
survivor  gives  joint  life  estates  with  a  contingent  remainder  in 
fee  to  the  survivor.  Vick  v.  Edwards,  3  P.  Wms.  371 ;  Re 
Harrison,  3  Anst.  836  ;  Feame,  C.  R  367—359. 

But  a  devise  to  several  and  the  survivor  their  heirs  and 
assigns  for  ever  gives  joint  estates  in  fee.  Doe  v.  Sotheran,  2 
B.  &  Ad.  628,  636. 

C.  What  creates  a  tenancy  in  common. 

1.  The  Court  leans  towards  a  tenancy  in  common,  and  will 
prefer  it,  when  there  is  a  doubt,  or  the  testator  has  given  the 
legatees  a  choice  between  a  joint  tenancy  and  tenancy  in 
common.  Booth  v.  Alington,  3  Jur.  N.  S.  835 ;  27  L.  J.  Ch. 
117 ;  5  W.  R  811 ;  Oakley  v.  Wood,  16  L.  T.  N.  S.  450;  37 
L.  J.  Ch.  28. 

So  in  several  cases  where  there  have  been  such  words  as 
"jointly  and  equally  "  the  Courts  have  held  the  gift  a  tenancy 
in  common.  Ettricke  v.  Ettricke,  Amb.  666;  Perkins  v. 
BayrUon,  1  B.  C.  C.  118. 

2.  Words  of  division  or  distribution,  jsuch  as  "  to  be  divided," 
or  "  equally,"  or  "  between,"  or  "  amongst,"  or  "  respectively," 
make  a  tenancy  in  common.  Vanderplank  v.  King,  3  Ha.  1 ; 
Campbell  v.  Campbell,  4  B.  C.  C.  15 ;  A.-O.  v.  Fletcher,  13  Eq. 
128.     See  Re  Moore's  Settlement  Trusts,  10  W.  R  315. 

And  the  use  of  the  word  "  share,"  or  similar  words,  with 
reference  to  the  interest  of  the  legatees,  or  even  the  word 
"participate,"  has  the  same  eflfect  Ive  v.  King,  16  B.  46; 
Paterson  v.  RoUand,  28  B.  347 ;  Robertson  v.  Eraser,  6  Ch. 
696.  See  Alloway  v.  AUoway,  4  D.  &  War.  380 ;  Jonss  v. 
Jones,  29  W.  R  786. 

3.  And  it  has  been  held,  that  where  there  is  a  gift  to  a  class 
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at  twenty-one,  so  that  some  may   take  vested  and  others  ^•P-  xxvil, 
contingent  interests,  they  take  as  tenants  in  common.     Woodgate  gift  at  twenty- 
V.  Unwin,  4  Sim.  129 ;  Hand  v.  North,  12  W.  R.  229 ;  10  Jur.  °''^' 
N.  S.  7. 

4.  If  there  are  any  incidents  attached  to  the  gift  inconsistent  Incidenta 

incoxiBistdDt 

with  a  joint  tenancy,  it  will  be  construed  as  a  tenancy  in  common:  with  a  joint 
If,  (or  instance,  one  of  the  objects  of  the  gift  is  to  take  the    *^*"^y* 

interest  of  the  other,  not  merely  on  the  death  of  the  latter,  but 

on  his  deatli  without  issue,  or  on  some    other   contingency. 

Ryves  v.  Ryvea,  11  Eq.  539. 

Of  course  a  gift  over  of  the  interest  of  one  joint  tenant  in 

certain  events  to  a  third   person    can   have   no   such   effect 

Edwards  v.  Jones,  33  B.  348 ;  see  Yan^ow  v.  Knightly,  8  Ch. 

D.  736. 

5.  Where  there  is  a  power  to  appoint  to  persons,  which  would  Power  to 
authorise  a  tenancy  in  common,  the  Court,  if  compelled  io'^.t 
exercise  the  power,  will  make  the  legatees  tenants  in  common.  J^^^^!^ 
White's  Trusts,  Joh.  656 ;  Phens's  Trusts,  5  Eq.  346 ;  In  re 
Susanni's  Trusts,  4^7  L.  J.  Ch.  65;  Wilson  v.  Duguid,  24 

Ch.  D.  244 ;  see  Armstrong  v.  Armstrong,  7  Eq.  519. 

6.  It  would  seem,  that  where  a  clear  executory  trust  isExecntoiy 
created  by  will,  for  instance,  by  a  direction  to  make  a  settlement  of  a  parent 
upon  a  person  and  her  children,  the  children  would  take  as  "*^  children, 
tenants  in  common.     Head  v.  Randall,  2  Y.  &  C.  C.  231 ; 
Stanley  v.  Jackman,  23  B.  450.    See  TaggaH  v.  Taggart,  1 

Sch.  &  L.  84 ;  Syn^e  v.  Hales,  2  Ba.  &  Be.  499. 

At  any  rate,  this  is  clearly  the  case  if  the  ordinary  powers 
and  trusts  are  directed  to  be  inserted  in  the  settlement.  Mayn 
v.  Mayn,  6  Eq.  150. 

But  a  mere  direction  to  secure  a  fund  in  favour  of  a  class  will 
not  make  them  tenants  in  common.  White  v.  Briggs,  2  Ph. 
583 ;  Owen  v.  Penny,  14  Jur.  359. 

7.  If  there  is  a  gift  to  parents  creating  a  tenancy  in  common,  Issue  sabeti- 
and  children  are  substituted  for  parents  dying,  the  children  of  parentatoke  •• 
each  parent  take  as  joint  tenants  among  themselves.    Penny  v.  fc'fjj^"*^** 
Clarke,  1  D.  F.  &  J.  425 ;  Macgregor  v.  Macgregor,  1  D.  F.  &  themselvea, 
J.  63 ;  Hodgson's  Ti-asts,  1  K.  &  J.  178 ;  Coe  v.  Bigg,  1  N.  R. 

536 ;  Lanphier  v.  Buck,  2  Dr.  &  Sm.  484. 
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Ghap.  XXYIL 

unless  there 
are  words  of 
severance 
applicable  to 
the  issue. 

Severance  of 
joint  tenancy 
as  r^arda  the 
share  of  issue 
substituted  for 
their  parent. 


Tenants  by 
entireties. 


Beal  estate. 


Personalty. 


Chattels  real 


But  this  does  not  apply  if  the  words  of  divibion  must  be 
applied  to  the  children  as  welL  Lyon  v.  Cowaixi,  15  Sim.  287; 
Shepherdson  v.  Dale,  12  Jur.  N.  S.  156;   Hodges  v.  Grant, 

4  Eq.  140. 

8.  If  there  is  a  gift  to  parents  in  joint  tenancy  and  a  direc- 
tion, that  the  children  of  parents  dying  are  to  stand  in  the 
place  of  the  parents  and  take  their  shares,  there  is  with  regard 
to  the  etirps  of  children  so  taking  a  severance  of  the  joint 
tenancy.     Heasman  v.  Pearse,  7  Ch.  275. 

D.  Tenants  by  entireties. 

Where  real  or  personal  property  is  given  to  a  husband  and 
wife,  though  with  a  declaration  that  they  are  to  be  joint 
tenants,  they  hold  by  entireties,  and  on  the  death  of  one  the 
other  takes  not  jure  accrescendi,  but  by  virtue  of  the  original 
limitation.     Co.  Lit.  187  a ;  Kelly  v.  PoUock,  6  Ir.  C.  L.  367. 

In  the  case  of  real  estate  held  by  entireties,  neither  husband 
nor  wife  can  alienate  the  property  without  the  consent  of  the 
other,  nor  sever  the  tenancy.    Co.  Lit.  187  a,  b ;  Doe  v.  Parratt, 

5  T.  R.  652. 

In  the  case  of  personalty  the  right  of  the  wife  is  destroyed,  if 
the  husband  reduces  the  property  into  possession,  and  the  wife 
has  no  equity  to  a  settlement.  Atcheson  v.  Atcheson,  11  B.  485 ; 
Ward  V.  Ward,  14  Ch.  D.  506;  In  re  Bryan;  Godfrey  \,  Bi^an, 
14  CL  D.  516. 

It  would  seem,  however,  that  the  Court  would  preserve  the 
wife's  right  by  survivorship  by  preventing  the  husband  from 
alienating  the  property  during  her  life.  Atcheson  v.  Atcheson, 
11  B.  485. 

In  the  case  of  chattels  real  held  by  entireties,  the  husband 
can  destroy  his  wife's  right  by  survivorship  by  alienating  the 
chattels  real.  In  the  report  of  the  case  of  Gi^ute  v.  Locroft, 
Cro.  El.  287,  usually  cited  as  an  authority  on  this  question,  the 
tenancy  is  stated  to  have  been  joint  and  not  by  entireties.  It 
may  have  been  a  joint  tenancy  created  before  marriage.  See 
2  Preston,  Abst.  57 ;  Foster  on  Joint  Ownership,  62. 
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CHAPTER  XXVIIL 


ESTATES   IN   FEE   AND  IN   TAIL. 


I.  Words  of  Limitation  proper  to  pass  the  Fke. 

1.  Words  of  limitation  were  never  necessary  to  pass  the  fee        Chap. 

in  a  devise  of  lands  held  in  ancient  demesne.     Winch.  1. 1^ 

A  devise  to  a  man  and  his  heirs  gives  him  the  fee,  though  he  Devise  to  A. 
may  be  a  bastard,  and  can  have,  therefore,  only  heirs  of  his 
body.    Idle  v.  Cook,  1  P.  Wms.  78. 

A  devise  to  A.  and  his  lawful  heirs  carries  a  fee.    Simpson  v.  Devise  to  A- 
Asfiwoiih,  6  B.  412 ;  Matthexvs  v.  Gardiner,  17  B.  254.  heiw. 

So,  too,  a  devise  to  a  man,  his  executors  and  administrators,  Devise  to  A., 
gives  him  the  fee.     Rose  d,  Vere  v.  Hill,  3  Burr.  1881.  and  adminis- 

A  devise  of  gavelkind  land  to  a  man  and  his  eldest  heir*"**^"* 
passes  the  fee.     Co.  Lit.  27  a. 

2.  The  testator  may,  however,  show  by  explanatory  expres-  The  testator 

oiay  show 

sions  that  he  used  the  word  heirs  as  equivalent  to  heirs  of  the  that  he  meant 
body.     Doe  d.  Jearrod  v.  Banister,  7  M.  &  W.  292 ;  Jenkins  v.  ofthe  body." 
Hughes,  8  H.  L.  571 ;  see,  too,  4  Mad.  67 ;  BiddtUph  v.  Lees, 
E.  B.  &  E.  289  ;  6  W.  R.  592 ;  7  W.  R.  309. 

A  devise  to  the  first  and  other  sons  of  a  tenant  for  life 
successively  and  their  respective  heirs  according  to  priority  of 
birth,  followed  by  a  gift  over  in  default  of  such  issue,  will  give 
the  sons  successive  estates  tail.  Hennessey  v.  Bray,  33  B.  96 ; 
Lewis  d.  OrTnond  v.  Waters,  6  East,  337. 

3.  Heirs  will  be  held  equivalent  to  heirs  of  the  body,  if  there  Effect  of  gift 

,...,.  •jpixi^i.'x  i_  1^      over  in  default 

is  a  limitation  over  in  default  ot  heirs  to  a  person  who  may  be,  of  hein  to  a 
or  to  several  persons,  some  of  whom  may  be  collateral  heir  or  ^^*®'*^  ^®"'* 
heirs  to  the  first  taker,  the  limitation  over  to  a  collateral  heir 
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Chap.       showinfif  that  by  heirs  the  testator  meant  heirs  of  the  body. 

Wehb  V.  Hearing,  Cro.  Jac.  415;  Harris  v.  Davis,  1   ColL 

416. 

The  rule  does  not  apply  where  the  gift  over  is  on  failure  of 
issue ;  therefore,  a  gift  to  several  in  fee,  and  if  they  die  without 
issue  to  a  collateral  heir  will,  since  the  Wills  Act,  give  a  fee 
with  an  executory  devise  over,  as  it  would  before  the  Act  have 
given  an  estate  tail  by  force  of  the  gift  over  being  in  default  of 
issue,  not  because  it  was  to  a  collateral  heir.  See  Gwynne  v. 
Berry,  I.  R  9  C.  L.  494 ;  Fay  v.  Fay,  6  L.  R.  Ir.  274. 

Effect  of  a  gift .    4.  If  there  is  a  devise  to  A.,  which  gives  A.  the  fee,  either  by 

over  in  default  ...  .  .  T 

of  iasua  upon   express  limitation  or  by  construction,  followed  by  a  gift  over  if 
\^i^  he  dies  without  heirs  of  the  body  or  issue,  if  these  words  import 

an  indefinite  failure  of  issue,  A.'s  estate  is  cut  down  to  an  estate 
tail.  Tracy  v.  Glover,  cit.  3  Leon.  130 ;  Denn  v.  Slater,  6  T.  R. 
335 ;  Dansey  v.  Oriffi^ths,  4  Mau.  &  S.  61 ;  Tenny  v.  Agar,  12 
East,  253;  Morgan  v.  Mmyan,  10  Eq.  99;  see  Bowen  v.  Levns, 
9  App.  C.  890. 

If,  however,  the  failure  of  issue  is  not  an  indefinite  failure  of 
issue,  there  is  no  necessity  for  this  construction,  and  the  gift 
over  will  take  effect  as  an  executory  devise.  Right  v.  Day,  16 
East,  67 ;  Doe  v.  Frost,  3  B.  &  Aid.  546  ;  Parker  v.  Birka,  1  K. 
&  J.  156;  Ex  parte  Davies,  2  Sim.  N.  S.  114;  Blinstonv. 
Warhwton,  2  K.  &  J.  400 ;  McEncdly  v.  Wetherall,  15  Ir.  C.  L. 
602 ;  Coltaman  v.  Coltsman,  L.  R.  3  H.  L.  121. 

It  appears  that  in  a  deed  a  limitation  over  upon  death  with- 
out such  issue  or  without  leaving  issue  will  not  cut  down  a 
previous  limitation  in  fee  to  an  estate  tail  Idle  v.  Cook,  1  P. 
Wms.  70 ;  Olhrnnt  v.  Wright,  9  Ch.  D.  646 ;  see  Morgan  v. 
Morgan,  10  Eq.  99. 

Words  of  limitation  appear  to  be  unnecessary  even  in  a 
deed,  to  pass  the  absolute  interest  in  an  estate  jimr  autre  vie. 
Brenan  v.  Boyne,  16  Ir.  Ch.  87. 

In  a  devise  to  A.,  her  heirs  and  assigns  for  life  and  after  her 
death  without  issue  over  the  words  for  life,  were  rejected  as 
inconsistent.     Wood  v.  Ainley,W.  N.  1884, 133. 
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II.  Where  the  Fee  will  pass  without  Words  of  xxmt 

Limitation.  


A.  Wills  before  the  Wills  Act.  lu  what  case 

In  wills  before  the  Wills  Act  a  devise  of  lands  to  A.  without  without  words 

words  of  limitation  gave  only  an  estate  for  life.     But  the  Courts  ?„  ^uig^^fore 

are  anxious  to  lay  hold  of  any  indication  of  intention^  that  more  *^®  ^^^^  ^^^ 

than  a  life  estate  was  meant  to  pass. 

The  words  "  freely  to  be  possessed  and  enjoyed  "  will  not  pass 

the  fee.    Doe  d,  Ashhy  v.  Bainea,  2  C.  M.  &  B.  23. 

1.  But  the  fee  passes  by  the  words  property  or  estate,  even  if  I>evi8e  of 
accompanied  by  words  of  locality.     Doe  d.  Pottow  v.  Ff'icker,  esute, 

6  Ex.  510;  BerUley  v.  Oldjield,  19  B.  225;  Phillips  v.  Allen, 

7  Sim.  446 ;  White  v.  Coram,  3  K.  &  J.  652 ;  Colt&Tnan  v. 
Coltsviun,  L.  R  3  H.  L.  121 ;  see  Bowen  v.  Lewis,  9  App.  C. 
890. 

A  mere  recital,  however,  of  an  intention  to  dispose  of  all  the 
testator's  estates  or  property  is  not  enough  to  pass  the  fee, 
unless  these  words  are  brought  down  into  and  incorporated 
with  the  devise.     Denn  v.  Oaskin,  2  Cowp.  657;  Doe  v.  Allen, 

8  T.  R.  497. 

2.  So,  too,  the  fee  passes  by  the  words  moiety,  part,  share,  or  mo^'ety,  part, 
similar  words.      Doe  d.  Atkinson  v.  Fawcett,  3  C.  B.   274; 

Paris  v.  Miller,  5  Mau.  &  S.  408 ;  Manning  v.  Taylor,  L.  R. 
1  Ex.  235. 

But  the  moiety,  part,  or  share  must  exist  as  such  at  the  date 
of  the  devise.     Colclough  v.  Coldongh,  I.  R  4  Eq.  263. 

The  rule  does  not  apply  to  the  case  of  a  series  of  formal 
limitations,  so  as  to  affect  one  gift  in  the  midst  of  several  life 
estates.     Re  Arnold* s  Estate,  33  B.  163. 

3.  A  fee  passes,  if  there  is  a  charge  on  the  devisee  personally.  Effect  of  a 
or  in  respect  of  the  property  devised,  whether  the  charge  be  a  thedevSeer 
sum  in  gross  or  an  annual  sum.      Matthews  v.  Windross,  2 

K.  &  J.  406;  Piclcwell  v.  Spencer,  L  R.  6  Ex.  190;  ib,,  7  Ex. 
105. 

It  is  immaterial,  whether  the  payment  is  upon  a  contingency 
or  not.  Doe  d,  TItarne  v.  Phillips,  3  B.  &  Ad.  753 ;  Abrams 
v.  Winskup,  3  Russ.  350. 
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Cbftp. 


Gift  over 
inoonsisteiit 
with  a  life 
estate. 


Effect  on  a 
devise  to 
children  of  a 
gift  over  if  the 
parent  dies 
without 
children. 


And  a  fee  has  been  held  to  pass,  where  a  mere  discretionary 
trust  was  imposed  upon  the  devisee.  Lloyd  v.  Jaclcaon,  L.  R. 
1  Q.  B.  571 ;  iK  2  Q.  B.  269. 

But  the  fee  will  not  pass,  if  sums  are  merely  charged  upon 
the  land  generally  and  not  upon  the  land  in  the  hands  of  the 
devisee;  thus  a  devise  after  or  subject  to  certain  payments 
will  not  carry  the  fee.  Moor  v.  Denn  d.  Melloi%  1  B.  &  P. 
558 ;  2  B.  &  P.  247 ;  Doe  d.  Sams  v.  Oatlick,  14  M.  &  W.  698 ; 
Vick  v.  Si(£ter,  3  E.  &  B.  219 ;  BuHon  v.  Power,  3  K.  &  J.  170. 

And  where  there  is  a  devise  subject  to  a  charge  on  the  devisee 
without  words  of  limitation,  and  another  devise  in  exactly  the 
same  words  not  subject  to  a  charge,  the  latter  will  not  carry  the 
fee.  Right  d,  Compton  v.  Compton,  9  East,  267;  Montis  v. 
Lloyd,  33  L.  J.  Ex.  202. 

An  express  estate  for  life  will  of  course  not  be  enlarged  by  a 
charge.  Willis  v.  Lucas,  1  P.  Wms.  472 ;  Doe  d.  Burdett  v. 
Wrighte,  2  B.  &  A.  710. 

Nor  will  an  indefinite  devise,  if  it  appears  from  the  will  that 
only  a  life  estate  was  meant  to  be  given.  Bolton  v.  Bolton, 
L.  R  5  Ex.  145. 

4.  A  fee  passes,  if  the  land  is  given  over  in  a  manner  in- 
consistent with  a  life  estate. 

a.  Thus  a  fee  is  implied  from  a  devise  over  upon  death  of 
the  devisee  under  twenty-one,  or  at  any  other  specified  time. 
Doe  v.  Cundall,  9  Elast,  400 ;  Frogmarton  v.  Holiday,  3  Burr. 
1618;  1  W.  Bl.  535;  Re  English,  2  Ir.  Com.  L.  284;  Burke  v. 
Annis,  11  Ha.  232. 

h,  A  fee  is  also  implied,  if  the  gift  over  is  upon  death  before 
a  certain  age  and  without  issue  living  at  the  death.  Toovey  v. 
Basaett,  10  East,  460;  In  re  Harrison's  Estate,  L.  R  5  Ch.  408. 
See  Claridge  v.  Arnold,  W.  N.  1880, 141 ;  Yarrow  v.  Knightly, 
8  Ch.  D.  736. 

It  makes  no  difference  whether  the  devise  is  vested  or  con- 
tingent.    In  re  Harrison's  Estate,  siipra. 

c  It  seems  doubtful  whether,  where  there  is  an  indefinite 
devise  to  children,  a  mere  gift  over,  if  the  parent  dies  without 
such  issue,  will  give  the  children  the  fee.  See  Doe  d.  Cannon 
v.  Rucastle,  8  C.  B.  876. 
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But  if  the  fee  is  then  expressly  given  over,  it  seems  the     yS-vSv 

children  would  also  take  the  fee.     Rohinaon  v.  Oray,  9  East,  1 ; 

Huichinson  v.  Stephens,  1  Kee.  240;  see,  too,  lie  Pollard*8 
Trusts,  3  D.  J.  &  S.  541. 

5.  A  devise  of  rents  and  profits  or  of  the  income  of  lands  Devise  of  rents 
carried  an  estate  for  life  in  the  lands  before  the  Wills  Act,  and  ^n-iSthe  fee. 
since  the  Act  it  carries  the  fee.     Mannox  v.  Greener,  14  Eq. 

456. 

The  same  is  the  case  with  a  devise  of  rents  and  profits  for  a 
time  that  may  last  for  ever.  Bunbury  v.  Doran,  I.  R.  9  C.  L. 
284. 

But  a  devise  of  a  specific  annual  sum  out  of  land,  though  it 
happens  to  be  the  whole  amount  of  the  rents  and  profits,  will 
not  carry  the  land.     Going  v.  Hanlon,  I.  R.  4  C.  L.  144. 

6.  Where  property  is  excepted  out  of  a  devise  in  fee,  the  Exception 
exception  will  carry  as  large  an  interest  as  the  devise  out  of  large  an  estate 
which  it  is  excepted.    Doe  d.  Knott  v.  Lawton,  4  Bing.  N.  C.  ^r^^^Tof 
455 ;  6  Sc.  303 ;  Hill  v.  Rattey,  2  J.  &  H.  634 ;  BenneU  v.  which  it  is 

^  ^  _  excepted. 

Bennett,  2  Dr.  &  Sm.  266. 

7.  The  estate  of  a  cestui  que  trust  is  commensurate  with  The  estate  of  a 

cestui  que  tnist 

that  of  his  trustee,  and  therefore,  where  land  is  devised  to  a  is  commensu- 

.        1  ji.'T_*        'A       j./»  'ai.      ^  J        /»rate  with  that 

trustee  and  nis  heirs  m  trust  tor  a  person  without  words  of  of  the  trustee, 
limitation,  the  latter  takes  the  fee.     Moore  v.  Cleghorn,  10  B. 
423 ;  16  L.  J.  Ch.  469  ;  17  ib.,  400 ;  Knight  v.  Selby,  3  Sc.  N.  R. 
409  ;  3  M.  &  Gr.  92 ;  Challenger  v,  ShepJierd,  8  T.  R.  597;  Smith 
V.  Smith,  11  C.  B.  N.  S.  121. 

So  under  a  devise  to  trustees  in  fee  upon  trust  for  a  life 
tenant  with  remainder  in  trust  for  a  class  without  words  of 
limitation,  the  remaindermen  take  the  fee.  Knight  v.  Selby, 
3  Sc.  N.  R.  409 ;  3  M.  &  Gr.  92  ;  Maden  v.  Taylor,  45  L.  J.  Ch. 
569. 

The  fact  that  there  are  executory  gifts  over  does  not  prevent 
the  application  of  the  rule,  so  far  as  the  gifts  over  do  not  take 
effect.     Yarrow  v.  Knightly,  8  Ch.  D.  736. 

The  above  rule  does  not  apply,  where  the  trustees  take  for 
the  benefit  of  ulterior  devisees  as  well.  In  re  Pollard's  Estate, 
3  D.  J.  &  S.  541;  see  Shei^n  \,  Kenny,  16  Ir.  Ch.  138; 
BlackfiaU  v.  Gibson,  4  L.  R.  Ir.  49. 
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Chap. 
XZVIIL 

Effect  of  the 
Wills  Act  in 
passing  the 
fee. 


Contrary 
intention. 


B.  Now,  by  the  28th  section  of  the  Wills  Act,  a  devise  without 
words  of  limitation  passes  the  fee  or  other  the  whole  estate  or 
interest,  which  the  testator  had  power  to  dispose  of  by  will, 
unless  a  contrary  intention  shall  appear  by  the  will. 

The  fact,  that  the  will  contains  other  devises  with  words  of 
limitation,  will  not  prevent  a  devise  without  such  words  from 
passing  the  fee.     Wisden  v.  Wisden,  2  Sm.  &  G.  396. 

Nor  will  a  power  given  to  the  devisee  to  appoint  the  property 
generally  to  her  children  cut  a  devise  without  words  of  limitation 
down  to  a  life  estate.    Brook  v.  Brook,  3  Sm.  &  Q.  280. 

But  a  devise  without  words  of  limitation,  followed  by  a  devise 
of  the  same  property  to  another  person  with  words  of  limitation, 
will  give  the  first  devisee  a  life  interest  only.  Cri'uvenar  v. 
Watkins,  L.  R.  6  C.  P.  500. 


III.  Words  of  Limitation  proper  to  pass  an 

Estate  Tail. 


What  words 
create  an 
estate  taiL 


Effect  of 
superadded 
words  of  limi< 
tation  and 
distribution. 


Copyholds  not  being  within  the  statute  de  dmiis  are' entail- 
able only  by  custom.  In  the  absence  of  custom  a  devise  of 
copyholds  in  words  which  would  create  an  estate  tail  in  free- 
holds will  give  a  fee  simple  conditional  on  the  birth  of  issue. 
Doe  d,  Blesard  v.  Simpson,  3  M.  &  G.  929 ;  HardcaMe  v. 
Dennison,  10  C.  B.  N.  S.  606. 

A.  The  ordinary  mode  of  limiting  an  estate  tail  is  by  the 
words  "  heirs  of  the  body  "  or  "  issue." 

And  a  devise  to  A.  and  his  heirs  male,  or  to  A.  and  his  heirs 
lawfully  begotten,  is  an  estate  tail.  Baker  v.  Wall,  1  Ld. 
Raym.  185;  TufneU  v.  Borrell,  20  Eq.  194;  Nanfan  v.  Legh, 
7  Taunt.  85 ;  Good  v.  Good,  7  E.  &  B.  295. 

In  the  case  of  a  deed  such  words  pass  a  fee.    Co.  Lit,  sec.  31. 

Words  of  limitation  superadded  to  the  words  heirs  of  the 
body  will  not  cut  down  the  estate  tail  of  the  ancestor.  Denn  d. 
Oearing  v.  Shenton,  Cowp.  410. 

Nor  will  such  words  as  "  the  elder  son  of  the  ancestor  to  be 
preferred  to  the  second  or  younger  son,"  as  they  merely  indicate 
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the  notion  the  testator  incorrectly  entertained  of  the  descent  of       Chap. 

XXYIIT. 

an  estate  tail.     Fetherston  v.  Fetherston,  3  CI.  &  F.  67.  '-^ 


And  probably  a  devise  to  A.  and  the  heirs  of  his  body  as 
tenants  in  common  would  give  A.  an  estate  tail,  notwithstand- 
ing Doe  d.  Strong  v.  Ooff,  11  East,  668.  See  2  Bl.  65,  58 ; 
3  J.  &  Lat.  54. 

But  the  heirs,  where  the  word  is -to  be  used  as  a  word  of  To  create  an 
limitation,   must  be  the  heirs   of  the   ancestor.     Therefore   a  inheritance 
devise  to  the  husband  for  life,  with  remainder  to  the  heirs  of  United  to  the 
the  body  of  the  husband  and  wife,  will  not  give  an  estate  tail,  ^"  ^^  JJ'® 
because  no  person  can  be  supposed  to  include  in  himself  the  ancestor, 
heirs  of  himself  and  somebody  else.     Feame,  C.  R  38  ;  see,  too, 
Allgood  V.  Wither  a,  2  Burr.  110. 

But  a  devise  to  the  husband  and  wife,  with  remainder  to  the 
heirs  of  the  body  of  the  husband  and  wife,  gives  them  a  joint 
estate  taiL     Fearne,  C.  R  38. 

A  devise  to  husband  and  wife  for  life,  with  remainder  to  Distinction^ 

between  hein 

the    heirs   on   the  body  of  the   wife   by  the   husband  to  be  of  the  body  i.l 
begotten,  vests  in  both  an  estate  tail;   but  if  the  remainder  jjeira en  *he 
be    limited  to    the   heirs   of    the  body   of  the  wife   by   the^^y^*^® 

.  wiie  De^Obwtn. 

husband  to  be  begotten,  the  wife  alone  has  an  estate  tail, 
the  word  heirs  in  the  latter  case  being  considered  as  applied 
to  the  wife  only.  Alpass  v.  Watkina,  8  T.  R.  516 ;  Denn  v. 
Oillotty  2  T.  R.  431 ;  Frogmorton  d.  Robinson  v.  Wharreyy  2  W. 
BL  728. 

Similarly,  a  devise  to  husband  and  wife  for  life,  remainder  to 
the  heirs  of  the  husband  on  the  body  of  the  wife  begotten, 
gives  the  husband  an  estate  in  special  tail.  Eoe  d.  Aistrop  v. 
Aistrop,  2  W.  Bl.  1228. 

It  follows  that  a  devise  to  the  wife  for  life,  remainder  to  the 
heirs  to  be  begotten  on  the  body  of  the  wife  by  the  husband, 
gives  the  wife  no  estate  tail,  because  the  heirs  are  not  applied 
to  her  body.     Ooasage  v.  Taylor,  Sty.  325. 

Where  there  is  a  joint  limitation  for  life  to  two  persons  who  Effect  of 
may  by   possibility  intermarry   (even    though   they   may    be  to  the  heirs 
respectively  married   already),   with  remainder   to   the   heirs  ^^  ^veral  ^ 
of  their  bodies,  they    take   an    estate    tail.      Co.    Lit.   25    b.  ancestow 

''  who  may 

sec.   25.  intennarry. 

x2 
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v^vm         ^*  ^^'  *  devise  to  a  man  and  the  heirs  of  his  body  by  a 

Bccond  wife  gives  him  an  estate  tail  executed  in  possession^ 

though  the  devisee  had  a  wife  at  the  time.     Feame,  35. 
Vent.  228. 
Tenant  in  tail      And  a  devise  to  the  wife  for  life,  with  remainder  to  the  heirs 

aft'  r  poBfiibi-  t  i  •  r 

lity  of  iwue  of  her  body  by  the  testator,  where  the  testator  has  no  issue  by 
his  wife,  nevertheless  makes  the  wife  tenant  in  tail  after 
possibility  of  issue  extinct    Piatt  v.  Powles,  2  Man.  &  S.  65. 

Devise  to  a         A  devise  to  a  man  or  the  heirs  of  his  body  is  an  estate  tail. 

man  or  the 

heirs  of  his      Parkin  V.  Knight,  15  Sim.  83 ;  Wright  v.  Wright,  1  Ves.  sen. 
^  ^'  409 ;  Harris  v.  Davis,  1  Coll.  416 ;  Oreenway  v.  Oreev/way, 

2  D.  F.  &  J.  128. 
Constmction       And  a  similar  construction  has  sometimes  been  placed  upon  a 
a  man  or  his    devise  to  A.  or  his  heirs,  both  before  and  since  the  Wills  Act. 
heirs.  See  n^^  ^  g^^ii^  2  Atk.  642,  p.  645 ;  Lachlan  v.  Reynolds, 

9  Ha.  797 ;  Adshead  v.  Willetts,  29  B.  358. 

Such  a  devise  would,  however,  probably  now  be  held  to  be 
substitutional  in  wills  since  the  Wills  Act,  as  it  is  no  longer 
necessary  to  change  "  or "  into  "  and,"  in  order  to  give  the 
devisee  the  fee.  Wingfield  v.  Wingfidd,  9  Ch.  D.  658.  See 
Parsons  v.  Parsons,  8  Eq.  260. 

B.  In  some  cases  the  word  heir  has  been  held  equivalent  to 

heir  of  the  body,  where  there  has  been  a  direction,  that  the 

land  shall  descend  to  the  heirs;  as,  for  instance,  where  there 

was  a  devise  to  A  for  life,  and  then  to  descend  to  his  female 

heir,  whether  sister  or  daughter.    Lewthwaite  v.   Thompson, 

36  L.  T.  N.  S.  910 ;  Fay  v.  Fay,  5  L.  R  Tr.  274. 

Construction        C.  With  regard  to  realty,  "the  word  issue  in  a  will  primd 

man  and  his    /(icie  means  the  same  thing  as  heirs  of  the  body,  and  is  to  be 

^^^^  construed  as  a  word  of  limitation."     Per  Parke,  B.,  in  SkUer  v. 

Dangerfield,  15  M.  &  W.  263. 

Thus  a  devise  to  A  and  his  issue,  or  to  several  and  their 
issue,  as  tenants  in  common,  would,  it  seems,  give  estates  tail. 
MaHin  v.  SwannMl,  2  B.  249 ;  Beaver  v.  NoweU,  25  B.  551 ; 
Campbell  v.  Bouskdi,  27  B.  325. 

A  devise  to  A.  and  his  issue  living  at  his  death  has  been  held 
to  give  an  estate  tail.  University  of  Oxford  v.  Clifton,  1  Ed. 
473. 


wild's  case.     son.     child.  309 

A  devise  to  A.  and  his  issue,  and  the  heirs  of  such  issue,  with       ^^'^P- 

.                                                         xxvin. 
a  gift  over  in  default  of  issue,  before  the  Wills  Act,  has  the 


same  eiBTect    FranJdin  v.  Lay,  6  Mod.  258 ;  2  Bl.  59  n. 

But  a  devise  to  A  and  his  issue  as  tenants  in  common,  if  Effect  of 
more  than  one,  the  tenancy  in  common  being  applied  to  the  distribution 
issue  only,  or  to  A  and  his  issue  to  be  divided  among  them  as  f^u^  wiW  ^^^ 
A  should  appoint,  where  there  are  words  to  carry  the  fee,  gives 
A  an  estate  for  life,  with  remainder  to  his  issue  in  fee.     Doe  d. 
Oilman  v.  Elvey,  4  East,  313  ;  Hockley  v.  Mawhey,  1  Ves.  jun. 
142.    In  Doe  d.  Davy  v.  Bumsall,  6  T.  R.  30 ;  1  B.  &  P.  215, 
the  word  issue  was  explained  to  mean  children  by  the  gift  over, 
if  such  issue  died  without  issue. 

And  a  devise  to  several  and  their  issue  and  their  heirs  as  The  rule  in 
tenants  in  common  gives  an  estate  tail,  according  to  the  rule  in  uppiies  to  a 
Wild's  Case  (post),  if  there  are  no  issue  at  the  date  of  the  l^'t^aVi^  * 
devise.     UnderhUl  v.  Roden,  2  Ch.  D.  494 ;  Co.  Lit.  9  a.     See  >>'8ue  iu  fee 

a-*  tenants 

Cancellor  v.  CanceUor,  11  W.  R  16.  m  common. 


IV.    WOBDS    OCCASIONALLY    USED  AS  WORDS  OF  LIMITATION. 


A  The  words  son  and  child  may  be  used  as  words  of  limita-  Words  eon 
tion,  if  the  testator  has  clearly  shown  his  intention  so  to  use  as  words  oir 
them.    "  If  the  word  son  be  not  used  as  a  designatio  personam,  limitation. 
but  with  a  view  to  the  whole  class,  or  as  comprising  the  whole 
of  the  male  descendants  severally  and  successively,  then  it  is 
the  manifest  intention  of  the  testator  to  give  an  estate  tail." 
Mdlish  V.  Mellish,  2  B.  &  C.  520. 

Thus,  if  the  devise  is  to  A,  and  if  he  dies  not  having  a 
son  over,  A  takes  an  estate  tail  in  a  case  before  the  Wills  Act. 
Bifidd's  Case,  cited  1  Vent.  231 ;  S.  C.  suh  nom, ;  Milliner  v. 
Robinson,  1  Moore,  682,  pi.  939. 

The  same  is  the  case  if  the  devise  be  to  A.  for  life,  and  then 
to  his  son  if  he  has  one,  and  in  default  of  such  issue  over. 
Robinson  v.  Robinson,  1  Burr.  38 ;  2  Ves.  sen.  225  ;  3  Atk. 
736 ;  MeUish  v.  Mellish,  2  B.  &  Cr.  520 ;  Doe  d.  Oarrod  v. 
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Eldest  son. 


Ab  between 
an  estate  tail 
in  the  father 


Chap.  Garrod,  2  B.  &  Ad.  87;  Murphy  v.  Johnston,  6  In  Ch.  230; 
Bdl  V.  Bell,  15  Ir.  Ch.  617;  Amlrew  v.  Amlrexu,  1  Ch.  D.  410; 
see  Bowen  v.  Leiois,  9  App.  C.  890. 

But  a  devise  to  A.  for  life,  and  then  to  such  son  as  she  may 
leave,  and  his  heirs  and  assigns,  goes  to  all  the  sons  of  A.  as 
joint  tenants.     Beauchant  v.  Usticke,  W.  N.  1880,  14. 

B.  The  term  "  eldest  son  "  is  less  susceptible  of  a  collective 
meaning  than  son  or  child.  But  it  will  receive  this  meaning  if 
the  intention  is  clear.  Doe  d.  Bur  An  v.  Chorlton,  1  Scott 
N.  R.  290 ;  1  M.  &  Gr.  429 ;  Lewis  v.  Puxley,  16  M.  &  W.  733 ; 
decay's  Trust,  16  Ir.  Ch.  438;  In  re  Childe;  Childe-Pember- 
ton  V.  Childe,  W.  N.  1883,  48. 

And  if  the  devise  is  to  A.  for  life,  then  to  his  eldest  son  for 

life,  and  so  on  to  the  eldest  son  of  the  family,  an  estate  tail  in 

Com?  ^refers  remainder  will  be  given  to  A.,  and  not  to  his  eldest  son,  so  as  to 

the  former,      take   in   the   largest  number  of  descendants.    Forsbrooke  v. 

'  Forsbrooke,  L.  R.  3  Ch.  93. 

C.  In  the  same  way  the  word  children  may  be  a  word  of 
limitation. 

Children  nsed  1.  Thus  a  devise  to  A.  to  hold  to  him  and  his  children  for 
limiution.  Qver,  or  to  A.  and  his  children  for  ever,  or  to  A.  and  his  children 
lawfully  begotten  for  ever,  gives  A.  an  estate  tail.  Davie  v. 
Stevens,  Dougl.  321 ;  Broadhurst  v.  Morris,  2  B.  &  Ad.  1 ; 
Wood  V.  Baron,  1  East,  259 ;  Roper  v.  Roper,  L.  R  3  C.  P.  32 ; 
36  L.  J.  C.  P.  27;  37  ib,  7.  See,  too.  Doe  d,  Gigg  v.  Bradley, 
16  East,  399, 

In  such  cases  children  would  seem  to  be  a  word  of  limitation 
quite  independently  of  the  so-called  rule  in  Wild's  Case,  6 
Rep.  17. 

So  a  devise  of  all  the  testator's  property  to  A.  and  his 
children  in  succession  gives  A.  an  estate  tail  Earl  of  Tyrone 
v.  Marquis  of  Waterford,  1  D.  F.  &  J.  613 ;  see  Snowball  v. 
Proctor,  2  Y.  &  C.  C.  478. 

2.  A  simple  devise  to  A.  and  his   children,  where  A.  has 

no  children  at  the   time    of  the  devise,  gives  him  an  estate 

tail     Wild's  Case,  6  Co.  Rep.  17;   Clifford  v.  Koe,  5  App.  C. 

447. 

And  for  this  purpoao  a  child  en  venti^  at  the  date  of  the 


Devise  to  A 
and 

children  in 
succession. 


Role  in 
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will  is  considered  as  non-existent.     Roper  v.  Roper,  L.  R  3      ^gyp- 
C.  P.  32.  -  ""'"" 


The  rule  applies,  though  the  testator  may  expressly  give  the  Power  to 
parent  a  power  of  appointing  the  property  in  question  among  property  to 
his  children.     Seale  v.  Barter,  2   B.  &  P.   485:  aifford  y,  ^^^^^tn^  not 

'  '         ^  inconsutent 

Brooke,  I.  R  10  C.  L.   179;  2   L.  R  Jr.  184:    S.   C.  nom.  with  an  estate 
Clifford  V.  Koe,  5  App.  C.  447.     See  Tn  re  Moyle's  Estate,  1 
L.  R  Ir.  155. 

3.  There  may,  however,  be  an  intention  shown  that  the  parent  Exceptions, 
was  not  to  take  an  estate  tail. 

Thus,  in  Buffar  v.  Bradford,  2  Atk.  220,  the  testator  showed 
that  he  contemplated  the  mother  and  children  as  taking  joint 
interests  at  a  period  subsequent  to  his  death.  And  in  Grieve  v. 
GAevCy  4  Eq.  180,  where  there  was  a  devise  of  a  house  to  the 
testator's  nieces  and  their  children,  and  if  they  have  not  any 
over,  a  direction  that  the  furniture  was  to  go  with  the  house 
was  held  suflScient  to  show  that  an  estate  tail  could  not  have 
been  intended. 

4.  If  there  are  any  children  living  at  the  time  of  the  devise.  If  there  are 
the  term  children  is  primd  facie  not  a  word  of  limitation,  at  the  date  of 
Byng  v.  Byng,  10  H.  L.  171;  Oates  v.  Jackson,  2  Str.  1172;*^|i^^''^"? 
Jeffe7*y  v.  Honyivood,  4  Mad.  398.  primd  fadt 

But  this  rule  bends  to  evidence  of  a  contrary  intention ;  limitation, 
thus,  a  direction  that  certain  things  are  to  go  as  heirlooms  with  i^^J^JJ 
the  estate,  is  suflScient  to  rebut  a  joint  tenancy,  and  to  show 
that  an  estate  tail  was  intended  to  be  given.     Bj/iig  v.  Byng, 
10  H.  L.  171. 

By  analogy  to  the  rule  in  WiUTs  Case  a  devise  to  A  and  his 
sons  in  tail  male,  and  for  want  of  such  issue  male  over,  where 
A.  has  no  sons,  gives  him  an  estate  tail.  Wharton  v.  Gresham 
2  W.  Bl.  1083 ;  see  Sparling  v.  Parker,  29  B.  450. 

A  devise  to  A.  and  B.  as  tenants  in  common,  and  in  their 
respective  proportions  to  their  children,  or  according  to  their  wills, 
gives  the  fee  to  A  and  B.  with  an  executory  devise  at  the 
death  of  each  to  his  children  or  devisees.  Re  Buckmaster^s 
Estate,  47  L.  T.  514. 

The    rule  in    Wild*s  Case  does  not  apply  to  personalty.  ^JT^^"* 
Audsley  v.  Horn,  26  B.  195;  1  D.  F.  &  J.  226.  does  not  apply 

to  personalty. 
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Chap. 

xxviiL^  y  rpjjj.  Rule  in  Shelley's  Case 

The  construction  of  devises  to  heirs  and  heirs  of  the  body, 
after  a  prior  estate  of  freehold  in  the  ancestor,  is  governed  by 
the  so-called  rule  in  Shelley's  Case. 
The  rule  ia         It  may  be  laid  down  generally,  that  where  the  ancestor  by 
stated.  £kny  will  takes  an  estate  of  freehold,  whether  by  inplication  or 

direct  limitation,  and  whether  it  may  or  may  not  determine  in 
his  lifetime,  and  in  the  same  will  an  estate  is  limited  by  way 
of  remainder,  either  mediately  or  immediately,  to  his  heirs  in 
fee  or  in  tail,  that  always  in  such  case  the  heirs  are  words  of 
limitation  of  the  estate  and  not  words  of  purchase,  and  there- 
fore the  ancestor  takes  an  estate  in  fee  or  in  tail  as  the  case 
may  be.  Shelley  s  Case,  1  Co.  936.;  Feame,  C.  R  33,  40; 
Pybus  V.  Mifford,  1  Ventr.  372 ;  Curtis  v.  Price,  12  Vea.  99. 

The  two  limitations  must  be  in  the  same  instrument,  but  the 
Court  considers  a  will  and  codicils  for  this  purpose  as  one 
instrument.     Hayes  d  Foorde  v.  Foorde,  2  W.  Bl.  698. 

The  rule  applies  equally  to  limitations  of  freehold  and  copy- 
hold estates,  and  to  estates  pur  autre  vie.  Doe  d.  Jeff  v. 
Robinson,  8  B.  &  Cr.  296 ;  2  M.  &  RyL  249 ;  see  2  D.  &  War. 
327 ;  Crazier  v.  Crozier,  3  D.  &  War.  373. 

It  applies  to  limitations,  which  are  both  legal  or  both  equitable, 
even  where  the  first  is  for  the  separate  use  of  a  marred  woman. 
Speiice  v.  Spence,  12  C.  B.  N.  S.  199 ;  Feame,  C.  R  56 ;  Pitt  v. 
Jackson,  2  B.  C.  C.  51. 

It  does  not  apply  to  cases,  where  one  limitation  is  legal  and 
the  other  equitable.  Right  v.  Creher,  5  B.  &  C.  866 ;  CoUier  v. 
McBean,  34  L.  J.  Ch.  555. 

The  rule  does  not  apply  so  as  to  destroy  intermediate  contin- 
gent limitations  by  merger,  even  in  cases  before  8  &  9  Vict 
c.  106.     Lewis  Bowles'  Case,  11  Rep.  80 ;  Fearne,  C.  R  36. 

Nor  does  it  apply  where  the  estate  to  the  heir  is  limited,  not 
by  way  of  remainder  simply,  but  as  a  conditional  limitation  or 
as  an  alternative  contingent  remainder.  Lloyd  v.  Carew,  Prec. 
Ch.  72 ;  Show  P.  C.  137  ;  see  Feame,  275 ;  Plunket  v.  Holmes, 
1  Lev.  11;  Rayra.  28;   Fearne,  341;    Crofts  v.  Middleton,  2 
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K  &  J.  194;  8  D.  M.  &  G,  192;  see  In  re  White  &  HindWs     ^^^ 
Contract,  7  Ch.  D.  201. 


The  rules  of  construction  with  reference  to  cases  coming  Application  of 

,    .  -      the  rule  where 

within  the  operation  of  the  rule  in  Shelley's  Case  are  settled  by  the  limiution 
the  leading  cases  of  Jesson  v.  Wright,  2  Bl.  1,  and  Roddy  v.  ^^  ^jj^  heire"f 
Fitzgerald,  6  H.  L.  823.  S«  ^^yf 

^  ^  ^  ^  ^     the  ancestor. 

A.  Where  the  words  heirs  or  heirs  of  the  body  are  used  in 
the  limitation  of  the  inheritance  the  rule  applies — 

1.  Although  the  limitation  of  the  freehold  to  the  ancestor 
may  be  followed  by  words  clearly  indicating  an  intention  that 
his  estate  is  to  be  for  life  only. 

Thus,  it  is  immaterial,  that  the  estate  of  the  ancestor  may  be  Restrictionfl 

upon  the 

declared  to  be   "  for  life  and  no  longer : "     Roe  d.  Thong  v.  estate  of  the 
Bedford,  4  Mau.  &  S.  362;  1  B.  C.  C.  313;  Robinson  v.  Robinson,  immaterial. 

I  Burr.  38;  3  B.  P.  C.  180;  2  Ves.  sen.  225;  Macnamara  v.  DUlon, 

II  L.  R.  Ir.  29;  that  he  is  made  unimpeachable  for  waste: 
Jones  V.  Morgan,  1  B.  C.  C.  206 ;  Bennett  v.  Earl  of  TavJcerville, 
19  Ves.  170;  that  powers  are  expressly  given  him  which  would 
be  implied  if  he  were  tenant  in  tail,  such  as  powers  to  jointure 
and  make  leases:  Baile  v.  Coleman,  2  Vem.  668;  Jones  v. 
Morgan,  1  B.  C.  C.  206 ;  Broughton  v.  Langley,  2  Ld.  Rajrm. 
873 ;  that  his  estate  is  made  subject  to  the  obligation  of  keeping 
the  buildings  in  repair :  Jesson  v.  Wright,  2  Bligh,  1 ;  that 
there  is  a  restraint  upon  alienation  for  longer  than  his  life: 
Perrin  v.  Blake,  1  W.  Bl.  672 ;  Hayes  d.  Foorde  v.  Foorde,  2 
W.  Bl.  698 ;  that,  where  there  is  no  executory  trust,  there  is  a 
declaration  that  special  care  should  be  taken  that  it  should 
never  be  in  the  power  of  the  ancestor  to  dock  the  entail: 
Leonard  v.  Earl  of  Sussex,  2  Vem.  526  ;  and  that  there  is  a 
limitation  to  trustees  to  preserve  contingent  remainders.  Wright 
v.  Pearson,  Amb.  358 ;  1  Ed.  119. 

2.  The  rule  applies,  where  words  of  limitation  are  superadded  Words  of 

.  .  .  .  linutation 

to  the  limitation  to  the  heirs  or  heirs  of  the  body,  provided  such  superadded  to 
words  are  not  inconsistent  with  the  nature  of  the  descent  pointed  ^iu  not  make 
out  by  the  first  words,  for  such  words  may  be  looked  upon  as  an  **  *  J^  ^^ 
explanation  of  what  the  testator  supposed  to  be  the  course  of 
the  descent  under  an  estate  tail,  and  expressio  eorum  qxKB  tacite 
iTisunt  nihil  operatur. 
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diBtribution 

superadded. 


Thus  words  limiting  the  estate  of  the  heirs  to  a  life  estate,  or 
to  a  life  estate  without  power  to  sell  or  dispose,  will  be  rejected. 
Doe  d.  Elton  v.  Stenlake,  12  East,  515 ;  Hugo  v.  WiUiams,  14 
Eq.  224 ;  Hayes  v.  Foorde,  2  W.  Bl.  698. 

The  same  will  be  the  case  with  words  of  limitation  in  fee  or 
in  tail,  superadded  to  the  word  heirs  or  heirs  of  the  body. 

Thus  a  limitation  to  the  heirs  of  the  body  of  the  ancestor  and 
their  heirs,  or  their  heirs,  executors,  administrators,  and  assigns 
for  ever  (a) ;  or  to  the  heirs  male  of  the  body  of  the  ancestor, 
and  their  issue  (6) ;  or  to  the  heii-s  male  of  his  body  in  tail,  in 
strict  settlement  (c) ;  or  to  the  heirs  male  of  his  body,  and  the 
heirs  male  of  the  body  of  every  such  heir  male  severally  and 
successively  as  they  should  be  in  priority  of  birth,  every  elder, 
and  the  heirs  male  of  his  body,  to  be  preferred  to  every 
younger  (d),  will  not  avail  to  give  the  heirs  an  estate  by  pur- 
chase.   Morris  d.  Andrews  v.  Le  Gay,  cited  2  Burr.  1103,  and 

8  T.  R.  518 ;  Kinch  v.  Ward,  2  S.  &  St  409 ;  Measure  v.  Gee, 
5  B.  &  Aid.  910 ;  Nash  v.  Coates,  3  B.  &  Ad.  839  (a) ;  Minshvll 
v.  Minshull,  1  Atk.  411  (6);  Douglas  v,  Congreve,  1  B.  59  (c); 
Legatt  v.  Sewell,  1  Eq.  Abr.  395,  p.  7;  1  P.  Wms.  37;  see 
Fearne,  159,  160;  see  Fetherston  v.  Fetherston,  3  CI.  &  F.  67; 

9  Bl.  237  (d). 

3.  Words  of  distribution  following  the  limitation  of  the  in- 
heritance will  not  prevent  the  application  of  the  rule,  "  for  ifc 
does  not  follow  that  the  testator  did  not  intend  that  heira  of 
the  body  should  take  because  they  could  not  take  in  the  mode 
prescribed." 

Thus  a  declaration  that  the  heirs  are  to  take  as  tenants  in 
common,  and  not  as  joint  tenants  (a) ;  or  equally  among  them, 
share  and  share  alike  (6) ;  or  in  such  shares  and  proportions  as 
the  ancestor  should  appoint  (c) ;  or  "  as  well  male  as  female,"  or 
"whether  sons  or  daughters"  as  tenants  in  common  (<£),  will  not 
prevent  the  operation  of  the  rule.  Doe  d,  Candler  v.  Smith, 
7  T.  R.  531 ;  Bennett  v.  Farl  of  Tanket^^le,  19  Ves.  170  (a); 
Doe  d.  Atkinson  v.  Featherstone,  1  B.  &  Ad.  944  (b) ;  Jesson  v. 
Wi^ht,  2  Bl.  1 ;  see  Roddy  v.  Fitzgerald,  6  H.  L.  823;  Dunk 
V.  Fenn£r,  2  R.  &  M.  557  (c) ;  Doe  d.  Bosnall  v.  Harvey,  4  B.  &  C. 
610 ;  Pierson  v.  Vickers,  5  East,  548  (d). 
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In  such  a  case  it  make  no  difFcrence  that  the  lands  are        ^^P- 

XXVIIL 

gavelkind.    Doe  d,  BosnaU  v,  Harvey,  supra,  overruling  Doe  v.  - 


Laming,  2  Burr.  1100.  l^ndl  ^ 

The  absence  of  a  gift  over  in  default  of  issue  is  immaterial. 

Doe  d,  Atkinson  v.  Featherstone,  1  B.  &  Ad.  944. 

4.  Nor  will  words  of  distiibution  and  limitation  together,  Words  of  dia- 

tnbution  and 

superadded  to  the  limitation  of  the  inheritance,  prevent  the  limitation 

. .  r.  .  1  I  superadded. 

operation  of  the  rule. 

It  has  sometimes  been  laid  down  that  words  of  distribution 
and  limitation  together,  superadded  to  the  heirs,  would  make 
the  latter  a  word  of  purchase,  but  the  rule  is  now  clearly  settled, 
overruling  Oretton  v.  Haward,  6  Taunt.  94 ;  2  Marsh.  9,  and 
Crump  d,  WooUey  v.  Norwood,  7  Taunt.  362;  2  Marsh.  161 ; 
see  Andei^son  v.  Anderson,  30  Beav.  209 ;  Mills  v.  Seward,  1 
J.  &  H.  733 ;  GHmson  v.  Downing,  4  Dr.  125 ;  and  see  Jordon 
V.  Adams,  9  C.  B.  N.  S.  483. 

Lord  Chief  Justice  Cockburn,  in  the  last  cited  case,  p.  497, 
thus  sums  up  the  law  with  reference  to  the  extent  of  the  appli- 
cation of  the  rule  in  Shelley  s  Case,  where  th'e  words  heirs  or 
heirs  of  the  body  are  used :  "  No  incident,  superadded  to  the 
estate  for  life,  however  clearly  showing  that  an  estate  for  life 
merely,  and  not  an  estate  of  inheritance,  was  intended  to  be 
given  to  the  first  donee,  nor  any  modification  of  the  estate 
given  to  the  heirs,  however  plainly  inconsistent  with  an  estate 
of  inheritance,  nor  any  declaration,  however  express  or  emphatic, 
of  the  devisor,  can  be  allowed,  either  by  inference  or  by  force  of 
express  direction,  to  qualify  or  abridge  the  estate  in  fee  or  in 
tail,  as  the  case  may  be,  into  which,  upon  a  gift  to  a  man  for 
life,  with  remainder  to  his  heirs  or  the  heirs  of  his  body,  the 
law  inexorably  converts  the  entire  devise  in  favour  of  the 
ancestor." 

The  words  heirs  or  heirs  of  the  body  will,  however,  be  con- 
strued as  words  of  purchase : 

1.  When  words  of  limitation  are  superadded  to  them  incon-  Words  o! 

•11  n    ^       t  -1  1        t       n        limitation 

sistent  With  the  nature  of  the  descent  pointed  out  by  the  first  inconsistent 
words,  as  where  the  limitation  is  to  a  man  for  life,  and  after  his  descent^of  an 
decease  to  the  use  of  his  heirs  and  the  heirs  female  of  their  ®f***'®  **'i  ^^ 

the  ancestor. 

bodies.    Feame,  C.  R.  182 ;  Shelley's  Case,  1  Rep.  fol.  88,  95  b. 
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Chap.  There  appears  to  be  no  other  authority  for  this  rule  than  the 

argument  of  counsel  in  Shelley's  Case,  cited  with  approbation  by 

Feame,  C.  R.,  p.  182.  It  has,  however,  been  followed  in  a  case 
where  the  word  issue  and  not  heir  was  used.  See  Hamilton  v. 
West,  10  Ir.  Eq.  75.  In  that  case  the  devise  was  to  Margaret 
for  life,  remainder  to  her  issue  female  and  the  heirs  of  their 
bodies ;  and  it  was  held  that  Margaret  took  only  a  life  estate, 
with  remainder  to  her  daughters  in  tail  general,  and  there  seems 
no  reason  for  supposing,  that  the  same  principle  would  not  be 
applied,  where  the  word  heirs  instead  of  issue  is  used.  See 
Dodds  V.  Dodds,  10  Ir.  Ch.  476  ;  11  ib.  374. 
What  Is  an  In  the  absence  of  authority  it  is  doubtful,  what  amount  of 

inoonniHtent 

course  of  discrepancy  between  the  two  courses  of  descent,  will  justify  the 
application  of  this  rule.  Fearne,  C.  R,  p.  183,  points  out  that 
"there  does  not  appear  to  be  the  same  inconsistency  in  con- 
struing the  first  words,  which  describe  heirs  special,  to  be  words 
of  limitation,  where  the  superadded  wonls  extend  to  heirs 
general,  as  there  is  where  the  first  words,  and  those  engrafted 
on  them,  distinguish  two  different  incompatible  courses  of 
descent,  and  would  not  carry  the  estate  to  the  same  person ;  in 
the  latter  case  it  is  absolutely  impossible^  by  any  implied  quali- 
fication, to  reconcile  the  superadded  words  to  those  preceding 
them,  so  as  to  satisfy  both  by  construing  the  first  as  words  of 
limitation ;  whereas,  in  the  former  case,  the  superadded  words 
are  not  contrary  to  or  incompatible  with  the  preceding,  but  in 
their  general  sense  include  them ;  and  there  is  no  improbability 
in  the  supposition  that  they  were  used  by  the  testator  in  the 
same  qualified  sense  as  the  preceding;  and  then  both  may  be 
satisfied,  by  taking  the  first  as  words  of  limitation."  In 
Hamilton  v.  West,  however,  the  question  was  between  an  estate 
in  tail  female  in  the  ancestor  and  an  estate  in  tail  general  to  the 
daughters,  the  latter  of  which  would,  "in  their  general  sense," 
have  included  the  former ;  and  it  seems,  therefore,  that  Feame's 
remark  must  be  taken  with  some  modification. 

ThetesUfcor        2.  Where  the  testator  has,  either  by  express  words,  or  by 

may  interpret 

the  sense  in  implication,  interpreted  the  meaning  he  intended  to  convey  by 
nsai  the  word  ^^  t&TUi  heirs  or  heirs  of  the  body,  those  words  may  be  words 
heirs.  ^f  purchase. 
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In  Fetherston  v.  Fetheraton,  3  CL  &  F.  67,  Lord  Brougham       2iS*- 

xxYin. 

lays  down,  "  If  there  is  a  gift  to  A.  and  the  heirs  of  his  body, 

and  then  in  continuation,  the  testator,  referring  to  what  he  had 
said,  plainly  tells  us  that  he  used  the  word  heirs  of  the  body  to 
denote  A/s  first  or  other  sons,  then  clearly  the  first  taker  would 
only  take  a  life  estate." 

However,  the  mere  insertion  of  such  words  as,  if  more  than  Effect  of  the 

words  **  if 

one  child,  or,  if  only  one  child,  then    to  such  child,  is  not  more  than  one 
sufficient  to  show  that  the  testator  meant  by  heirs  of  the  body,  child!"   '"^ 
children.    Roddy  v.  Fitzgerald,  6  H.  L.  823;  Jesaon  v.  Wright, 
2  Bl.  1. 
And  even  if  the  words  ai-e,  if  there  be  but  one  such  child,  to  Effect  of  the 

words  **  if 

such  child,  his  or  her  heirs  for  ever,  the  term  heirs  of  the  body  more  than  one 
will  not  be  held  to  mean  children,  if  there  are  no  words  to  J^  ^     *' 
carry  the  fee  to  them,  except  in  the  event  of  there  being  only 
one  child.     Bridge  v.  Cluipman,  Notes  of  Cases,  L.  J.,  July  10, 
1875,  118;  see  Ryan  v.  Cowley,  LI.  &  G.  temp.  Sug.  7. 

But  in  similar  cases  heirs  of  the  body  will  be  construed  as 
children,  if  there  are  words  giving  them  an  estate  in  fee  or  in 
tail.  Goodtitlc  d.  Sweet  v.  Herring,  1  East,  264;  Gwmvioe  v. 
Howes,  23  B.  184  In  Poole  v.  Poole,  3  B.  &  P.  620,  this 
construction  was  rebutted  by  other  limitations. 

So,  if  the  testator,  after  using  the  words  heirs  of  the  body,  Expre^ 
continues,  "  that  is  to  say,  the  first,  second,  and  other  sons,  etc."  Sa^^ 
Lowe  V.  Daviss,  2  Ld.  Raym.  1561. 

Or  again,  the  testator  may  explain  his  meaning  by  reference  Interpretation 
to  other  limitations.     Meredith  v.  Meredith,  10  East,  503 ;  Doe  d.         erence. 
Woodall  V.  Woodall,  3  C.  B.  349 ;  East  v.  Twyford,  4  H.  L.  517. 

And  the  word  heirs  of  the  body,  coupled  with  a  reference  to  Reference  to 
the  ancestor,  as  their  father,  must  mean  children.     Jordan  v. 
Adavis,  9  C.  B.  N.  S.  483. 

B.  The  application  of  the  rule  in  Shelley's  Case  is  the  same,  First  heirs 
where  the  words  are  first  heirs  male  or  heirs  of  the  body  who  ™ 
shall  attain  twenty-one.     Minshvll  v.  Minshull,  1  Atk.  41 1 ; 
Toller  V.  AUwood,  15  Q.  B.  929. 

C.  When  the  word  heir  is  used  in  the  singular,  the  rules  of  Limitation  to 

■II....  i*i>i.    the  heir  of  the 

law  are  less  stringent  in  uniting  the  limitation  of  the  mheri- tenant  for  life, 
tance  to  the  estate  for  life  of  the  ancestor. 
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Cliap.  1.  However,  the  word  heir,  in  the  singular,  without  words 

L_  of  limitation  supeardded,  is  a  word  of  limitation  and  not  of 

purchase,  even  when  such  words  as  "  next "  or  "  first  **  are  added 
to  it.  Blackbwim  v.  Stables,  2  V.  &  B.  367 ;  Biirleya  case,  cit 
1  Vent.  230;  Whiting  v.  Wilkins,  1  Bulst  219;  Richards  v. 
Lady  Bergavcnny,  2  Vern.  324;  White  v,  Collins,  Com.  Brop. 
289  ;  Dubber  d.  Trollope  v.  Trollope,  Ambl.  453. 

The  fact  that  the  limitation  is  to  the  heir  for  ever  makes  no 

difference.     FvUer  v.  Chamier,  L.  R.  2  Eq.  682. 

Words  of  2.  But  words  of  limitation  in  fee  or  in  tail,  superadded  to  the 

awron^d^  to  w^^^  ^®^^»  make  it  a  word  of  purchase.    Archer's  case,  1  Go. 

the  word  heir.  66;  Feame,  C.  R  150;  Clerke  v.  Day,  Moore,  593;  Willis  v. 

Hiscox,  4  M.  &  Cr.  197;  Greaves  v.  Simpson,  12  W.  R  773; 

10  Jur.  K  S.  609. 

And  even  a  devise  to  A.  to  hold  to  him  and  the  heir  male  of 
his  body,  and  the  heirs  and  assigns  of  such  heir  male  for  ever, 
followed  by  a  gift  over,  if  A.  died  without  leaving  any  son  of 
his  body,  has  been  held  to  give  A-  a  Ufe  estate  only.  CJunnber- 
layne  v.  Chamberlayne,  6  E.  &  B.  625. 

3.  Where  the  estate  of  the  heir  is  expressed  to  be  for  life, 

inasmuch  as  he  is  not  to  have  the  inheritance,  he  cannot  take 

as  heir  by  descent.     White  v.  Collins,  Com.  289. 

The  rule  in         D.  The  application  of  the  rule  in  Shelley's  Cose,  where  the 

Mp^  where  limitation  is  to  the  issue  of  the  ancestor,  who  takes  a  prior 

the- limitation  estate  of  freehold : 

is  to  the  issue 

of  a  tenant  for      "The  authorities  clearly  show  that,  whatever  be  the  prvmA 

life. 

Distinction     fi^cw  meaning  of  the  word  issue,  it  will  yield  to  the  intention 
between  the    ^f  the  testator  to  be  collected  from  the  will,  and  that  it  requires 

word  issue  ,  ^  * 

and  heirs.  a  less  demonstrative  context  to  show  such  intention  than  the 
technical  expression  heirs  of  the  body  would  do."  Per  Alderson, 
B.,  Lees  v.  Mosley,  1  Y.  &  C.  Ex.  609. 

This  doctrine  was  questioned  by  Lord  Wensleydale  in  Roddy 
V.  Fitzgerald,  6  H.  L.  882: — *'I  certainly  feel  a  difficulty  in 
figuring  to  myself,  what  precise  sort  of  context  would  be 
sufficient  to  alter  the  sense  of  the  word  issue,  which  would  not 
have  the  same  eflfect,  if  the  words  used  were  the  admitted 
technical  words,  heirs  of  the  body."  There  can,  however,  be  no 
doubt  that  words  of  modification  will  more  readily  convert  the 
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word  issue  than  the  word  heirs  into  a  word  of  purchase,  and  the     -Sil^ 

remark  of  Lord  Wensleydale  must  be  held  to  apply  to  oases 

where  other  words  have  interpreted  the  word  issue  to  mean 
children.     Thus : 

1.  Words  of  distribution  alone,  superadded  to  the  word  issue,  Words  of 
in  cases  where  the  issue  would  not  take  the  inheritance,  will  ^i^^ne  raper- 
not  make  it  a  word  of  purchase.     Doe  d.  Blandford  v.  Applin,  ^f^  the**^ 
4  T.  R  82 ;  Doe  d.  Cock  v.   Cooper,  1  East,  229 ;   Roddy  v.  Wi^Act. 
Fitzgeraldy  6  H.  L.  823;  ColcUmgh  v.  Coldough,  I.  R.  4  Eq. 

263 ;  Woodhousey,  Hernck,  1  K.  &  J.  352;  Blcickhall  v.  Oibson, 
2  L.  R  Ir.  49. 

This  is  clear,  when  there  is  a  gift  over  upon  an  indefinite 
failure  of  issue;  but  it  seems,  that  a  gift  over  is  immaterial, 
since,  under  the  old  law,  the  issue,  if  they  took  as  purchasers, 
could  only  take  for  life,  and  therefore  the  testatoi:s  general 
intent  to  benefit  all  the  issue  would  fail.  See  per  Wood,  V.-C, 
in  Kavanagh  v.  Moiiand,  Kay,  16,  27,  where  the  same  con- 
struction prevailed,  although  the  gift  over  was  in  default  of 
issue  of  the  tenant  for  life  living  at  his  death ;  and  this  is  in 
accordance  with  Doe  v.  Rucaatle,  8  C.  B.  876.    ' 

2.  Words  of  limitation  in  fee  or  in  tail,  superadded  to  the  Words  of 
word  issue,  where  there  is  a  nmitation  m  delauit  oi  issue  m  superadded, 
cases  before  the  Wills  Act,  will  not  make  it  a  word  of  purchase, 
provided  they  do  not  change  the  course  of  descent.     Roe  d. 
Dodaan  v.  Greta,  2  Wils.  324 ;  Wilm.  272 ;  Derm  d.  Webb  v. 
Puckey,  5  T.  R  299;  Frank  v.  Stovin,  3  East.  ot8 ;  Ghiffiths  v. 

Evan,  5  B.  241. 

-  The  same  rule  applies  where  the  gift  over  is  on  failure  of 
issue  living  at  the  death  of  the  person,  to  whom  the  prior 
estate  is  limited,  or  on  death  of  the  issue  under  twenty 
one.  Warren  v.  Travera,  I.  R  2  Eq.  455;  see  Fether- 
ston  V.  Fetherston,  3  CI.  &  F.  67;  9  Bl.  237.  Merest  v. 
James,  1  B.  &  B.  484 ;  4  J.  B.  Moo.  327,  must  be  considered 
overruled. 

And  the  absence  of  a  gift  over  in  default  of  issue  will  not  Effect  of  the 
convert  issue  into  a  word  of  purchase.     Williams  v.  ]Villiams,  gift  over  in 
51  L.  T.  779;  see,  too,  Doe  d.  Cooper  v.  Collia,  4  T.  R  294;  and  ^^^^^^  °^ 
the  remarks  of  Wood,  V.-C,  Kay,  16,  27;  and  see  Montgomei^y 
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Chap^ 


WordBof 
limitation  and 
diatribation 
Buperadded 
make  issue 
a  word  of 
parchase. 


Words  of 
diatribation 
superadded  in 
cases  since  the 
Wills  Act. 


Effect  of  a 
restraint  upon 
alienation  by 
the  tenant  for 
life  and  his 
issue  or  any  of 
them. 


V.  Montgomei^  3  J.  &  Lat.  47;  Morgan  v.  Thomas,  8  Q.  B.  I). 
575 ;  9  Q.  B.  D.  643. 

3.  If,  however,  the  superadded  words  of  limitation  alter  the 
course  of  descent,  the  issue  will  take  as  purchasers.  Hamilton 
V.  West,  10  Ir.  Eq.  75;  Dodds  v.  Dodd^,  10  Jr.  Ch.  476;  11  ib. 
374,  ante,  pp.  315,  316. 

4.  Words  of  limitation  in  fee  or  in  tail,  and  of  distribution, 
superadded  to  the  word  issue,  make  it  a  word  of  purchase, 
whether  there  is  a  limitation  over  in  default  of  issue  or  not. 
Lees  V.  Mosley,  1  Y.  &  C.  Ex.  589;  Crozier  v.  Crozur,  3  D.  & 
War.  373 ;  Greenwood  v.  Rothwdl,  5  K  &  Gr.  628;  6  So.  N.  R 
670;  Montgomery  v.  Montgomery,  3  J.  &  Lat.  47;  SUUer  v. 
Dangerjleld,  15  M.  &  W.  263;  Colclough  v.  Colclxmgh,!,  R 
4  Eq.  263 ;  M'Kcnna  v.  Fager,  I.  R.  9  C.  L.  79 ;  Rotheram  v. 
Rotheram,  13  L,  R  Ir.  429 ;  Hhannon  v.  Good,  15  L.  R  Ir.  284. 

It  makes  no  difference,  whether  a  fee  be  given  to  the  issue 
by  express  words  or  by  implication  from  a  power  of  appointing 
to  them.    Bradley  v.  Cartwright,  L.  R.  2  C.  P.  511. 

But  a  power  of  appointing  to  issue,  which  would  authorise  an 
appointment  in  fee,  will  not  make  the  word  issue  a  word  of 
purchase,  where  there  is  an  express  gift  to  issue  as  tenants  in 
common  without  words  giving  them  the  fee.  Blackhall  v. 
Gibson,  2  L.  R  Ir.  49. 

5.  It  may  be  noticed  that,  in  wills  coming  under  the  opera- 
tion of  the  Wills  Act,  a  devise  to  A,  for  life,  and  after  his  death 
to  his  issue  as  tenants  in  common,  will  fall  under  the  last  head, 
since  under  such  words  the  issue  would  take  a  fee. 

6.  In  King  v.  Burchell,  Amb.  379;  4  T.  R  296  n,  a  direction 
against  alienation  by  the  tenant  for  life  and  his  issue,  or  any  of 
them,  was  held  to  show  that  the  word  issue  was  used  as  a  word 
of  limitation.     See,  too,  Tate  v.  Clark,  1  B.  100. 
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CHAPTER   XXIX. 

ESTATES   OP    TRUSTEES. 
I.  In   WHAT  CASES  TRUSTEES  TAKE  THE   LeOAL  EsTATE. 

The  appointment  of  certain  persons  as  trustees  of  inheritance  ciuip. 
gives  them  the  fee.     Trent  v.  Hanning,  1  B.  &  P.  N.  R  116;^     intment 
7  East,  97 ;  10  Ves.  495  ;  1  Dow.  102.  of  trueteeg  of 

j3         ,  .  inheritance. 

DO  the  appointment  of  a  person  as  executor,  "so  far  as  is 
necessary  to  the  performance  of  the  trusts  relating  to  my  real 
estate,"  gives  the  executor  the  fee.  Plenty  v.  West,  6  C.  B. 
201 ;  16  B.  175;  Sidebotham  v.  Watson,  11  Ha.  170. 

If  the  land  is  devised  to  beneficiaries,  and  a  share  is  directed 
to  be  divided  on  the  death  of  a  beneficiary,  persons  appointed 
to  cany  out  all  the  intentions  of  the  will,  will  take  the  legal 
estate,  though  the  case  may  be  different  where  a  sale  is  only 
contemplated  as  possible.  Davies  to  Jones  and  Evans,  24  Ch. 
D.  190 ;  L.ib  8,  W.  R  Co.  v.  BHdger,  12  W.  R  948. 

Where  land  is  devised  to  three  trustees,  and  the  appointment  Appointment 
of  one  of  the  trustees  is  revoked,  and  another  is  appointed  i^te^WTOdica 
his  place,  the  fee  passes  to  the  new  trustee  jointly  with  the  two 
remaining  tnistees.     Re  Hough's  Will,  4  De  G.  &  S.  371;  Re 
Turner,  30  L.  J.  Ch.  144 ;  9  W.  R  174 ;  2  D.  F.  &  J.  527. 

A  direction  to  executors  to  let  the  testator's  lands,  and  out  of 
the  profits  to  pay  two  sums,  followed  by  a  gift  of  the  rents  of 
the  land,  gives  the  executors  no  estate  beyond  the  period  for 
accomplishing  the  purpose  indicated.  Lambert  v.  Browne,  I.  R. 
5  C.  L.  218.     See  Smith  v.  Smith,  1  I^.  R  Ir.  206. 

A  direction  to  executors  to  pay  annuities  out  of  the  testator's  Direction  to 
whole   estate,  which    is   disposed    of    after  payment    of   the  o*f  q/^j^^^ 
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annuities,  gives  the  executors  the  fee.  Doe  v.  Woodhouae, 
4  T.  R.  89. 

A  devise  unto  and  to  the  use  of  A.,  in  trust  for  B.,  gives  A. 
the  legal  estate  by  analogy  to  the  Statute  of  Uses;  while, 
similarly,  a  devise  to  A,  in  trust  for  B.,  gives  B.  the  legal 
estata     See  Cunliffe  v.  Brancker,  3  Ch.  D.  393. 

In  the  latter  case  it  makes  no  difference  that  the  devise  to 
the  trustees  is  subject  to  payment  of  debts,  if  the  duty  of 
paying  them  is  not  imposed  on  the  trustees.  Kenrick  v.  Lot^d 
Beauclerk,  3  B.  &  P.  178;  JoTies  v.  Lord  Say,  8  Yin.  262, 
pi.  19. 

But  the  legal  estate  will  remain  in  the  trustees,  if  it  ia 
necessary  for  the  performance  of  the  trust  imposed  upon  them. 

Thus,  a  devise  to  trustees  and  their  heirs  in  trust  to  pay  the 
rents  to  B.  gives  the  trustees  the  legal  estate.  Doe  v.  Homfray, 
6  A  &  E.  206. 

But  a  devise  to  trustees  to  permit  B.  to  receive  the  rents 
vests  the  legal  estate  in  B.  Right  d.  Phillips  y.  Sviith,  12  East, 
455 ;  Doe  d.  Noble  v.  Bolton,  11  Ad.  &  E.  188. 

And,  similarly,  if  the  trust  is  to  pay  to  or  permit  B.  to  receive 
the  rents,  the  latter  direction  takes  effect  and  the  legal  estate 
vests  in  B.  Doe  v,  Biggs^  2  Taunt.  109;  Baker  v.  White, 
20  Eq.  166. 

But  if  the  beneficiaries  are  to  receive  only  the  net  profits,  the 
trustees  take  the  legal  estate.  Barkei*  v.  Greenwood,  4  M.  & 
W.  421. 

If  the  trust  is  to  permit  a  married  woman  to  receive  the 
rents  to  her  separate  use,  the  legal  estate  remains  in  the  trustees. 
HaHon  v.  Harton,  7  T.  R.  652 ;  In  re  Hart's  Estate ;  Orford 
V.  Hart,  W.  N.  1883,  164.  But  this  principle  does  not  apply 
to  a  deed.     Williams  v.  Waters,  14  M.  &  W.  166. 

If  the  trustees  are  to  preserve  contingent  remainders  during 
the  life  of  the  tenant  for  life,  a  trust  to  permit  the  latter  to 
receive  the  rents  will  not  give  him  the  legal  estate.  Biscoe  v. 
FerkiTis,  1  V.  &  B.  485. 

And  it  would  seem,  that  a  power  to  the  trustees  to  give 
receipts  would  show  that  they  were  to  receive  the  rents  and 
pay  them  over  to  the  beneficiaries,  notwithstanding  the  trust  is 
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to  permit  the  beneficiaries  to  receive  them.     But  a    receipt  <niap.  XXIX. 
clause  will  not  have  this  effect  if  copyholds  are  given  with  the 
freeholds,  since  it  may  be  limited  to  the  former,  to  which  the 
Statute  of  Uses  does  not  apply.    Baker  v.  White,  20  Eq.  166. 

If  the  receipts  of  the  beneficiary  are  to  be  with  the  approba- 
tion of  the  trustees,  they  take  the  legal  estate.  Gregory  v. 
HenderHon,  4  Taunt.  772. 

The  fact  that  no  sufficient  estate  is  limited  to  support 
contingent  remainders  will  not  prevent  the  uses  from  being 
legal.     CuTiliffe  v.  Brancker,  3  Ch.  D.  393. 

If  there  is  a  devise  in  remainder  to  children  who  shall  attain 
twenty-one,  a  power  of  maintenance  given  to  the  trustees  will 
prevent  the  use  in  remainder  from  becoming  legal.  Ben^  v. 
Berry,  7  Ch.D.  657;  In  re  TaTiqueray-Willaume  and  Landau, 
20  Ch.  D.  465. 

A  devise  to  trustees  upon  trust  to  pay  debts  and  legacies  Trust  to  pay 
vests  the  legal  estate  in  them  at  once,  whether  the  personalty  i^acies. 
is  sufficient  for  that  purpose  or  not     Murthwaite  v.  Jenkinson, 
2B.  &C.  357;  3D.  &Ry.  765. 

On  the  other  hand,  if  the  trust  is  to  pay  the  debts  out  of  Tnut  to  arise 
the  realty  only  if  the  personalty  proves  deficient,  the  trustees  pereonalty  is 
take  the  legal  estate,  only  if  the  event  happens.     Carlyon  v.  *^^*'^<^*®^*- 
Truscott,  20  Eq.  339.     See  Doe  d.  Cadogan  v.  Ewart,  7  A.  & 
E.  636. 

If  there  is  a  general  direction  to  pay  debts  whereby  the  debts 
are  charged  upon  the  lands  of  the  testator,  followed  by  a  devise 
of  the  lands  to  trustees  and  their  heirs  to  certain  uses,  the  legal 
estate  remains  in  the  trustees.  Houston  v.  Huglies,  6  B.  &  C. 
403  ;  Baker  v.  White,  20  Eq.  166,  173. 

The  Statute  of  Uses  does  not  apply  to  leaseholds  for  years  or  Leaseholds 

.  for  yean  and 

to  copyholds,  and  therefore  a  devise  of  copyholds  to  A.,  in  tnist  copyholds  are 
for  B.,  gives  A.  the  legal  estate.     Houston  v.  Hughes,  6  B.  &  C.  statute  of 
403 ;  Baker  v.  White,  supra.  ^^^ 

There  is  no  so-called  doctrine  of  attraction  by  which,  where 
freeholds  and  copyholds  are  given  together,  the  legal  estate  in  the 
freeholds  attracts  the  legal  estate  in  the  copyholds,  or  vice  versd. 
Baker  v.  White,  20  Eq.  166 ;  overruling  Bakei^  v.  Parson,  42 
L.  J.  Ch.  228. 

y2 
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II.  The  Quantity  of  the  Estate  of  Trustees. 

As  regards  the  quantity  of  the  estate  taken  by  the  trustee,  the 
same  rules  apply  to  copyholds,  leaseholds,  and  freeholds.  Doe  v. 
Barthrop,  5  Taunt  382 ;  Baker  v.  White,  20  Eq.  166  ;  Stevenson 
V.  Mayor  of  Lii^vpool,  L.  R  10  Q.  B.  81 ;  see  Wyman  v.  CaHer, 
12  Eq.  309. 

1.  A  devise  to  trustees  and  their  heirs,  with  a  general  power 
to  sell  or  convey,  will  give  them  the  fee  though  some  of  the 
limitations  might,  in  the  absence  of  such  a  power,  be  legal. 
Rackham  v.  Siddcdl,  1  Mac.  &  G.  607 ;  Doe  d,  Shelley  v.  Edlin, 
4  A.  &  E.  582  ;  Bagshaw  v.  Spencer,  1  Ves.  sen.  142 ;  2  Atk. 
570 ;  Watmn  v.  Pearson,  2  Ex.  581 ;  Blagrove  v.  Blagrove,  4 
Ex.  550;  Cropton  v.  Davies,  L.  R.  4  C.  P.  159. 

But  in  the  case  of  copyholds,  a  direction  that  they  are  to  be 
transferred  does  not  require  the  legal  estate.  Doe  d.  Player  v. 
Nicholls,  1  B.  &  C.  336. 

And  if  the  power  of  sale  does  not  arise  till  after  a  life  estate, 
the  ordinary  rule  applies  to  ascertain  whether  the  life  estate  is 
equitable  or  legal     Doe  d.  Noble  v.  Bolton,  11  A.  &  E.  188. 

And  even,  where  the  devise  before  the  Wills  Act  would  not 
have  carried  the  fee,  a  trust  to  sell  will  give  trustees  the  fee.  Doe 
d.  Cadogan  v.  Ewart,  7  Ad.  &  E.  636. 

2.  But  though  there  may  be  words  which  will  give  the  trustees 
a  fee,  their  estate  may  be  controlled  if  it  can  be  shown  what 
less  estate  will  satisfy  the  trust. 

Thus,  a  devise  to  trustees  and  their  heirs  till  an  infant  attains 
twenty-one,  and  then  to  the  infant  in  fee,  gives  the  trustees  only 
a  chattel  interest.     Ooodtitle  v.  Whitby,  1  Burr.  228. 

So,  a  devise  in  fee  to  trustees  to  preserve  contingent  re- 
mainders will  be  cut  down  to  an  estate  for  the  life  of  the  tenant 
for  life,  if  there  are  no  subsequent  remainders  to  preserve.  Doe 
d.  Compere  v.  Hicks,  7  T.  R.  433  ;  Haddelsey  v.  Adams,  22  B. 
266 ;  Saunders  v.  Eppe,  9  W.  R.  69. 

If,  however,  there  is  a  power  of  appointment  under  which 
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contingent  remainders  may  be  created,  the  estate  of  the  trustees  ^•P-  XXIX. 
will  not  be  cut  down.     Venables  v.  Monna,  7  T.  R.  342,  437. 

This,  however,  only  applies  to  trustees,  especially  inserted  to 
preserve  contingent  remainders.  Doe  v.  Barthrop,  5  Taunt. 
382. 

So  a  devise  to  trustees  in  fee,  on  trust  to  pay  rents  to  A.  for  Devise  in  fee 
life,  with  remainder  to  B.,  gives  tham  an  estate  for  A/s  life  only,  to  A  for  life 
Playford  v.  Hoare,  3  Y.  &  J.  175.  ^mai^ei 

A  fortiori,  if  the  devise  in  remainder  is  an    independent  **^®'- 
devise.     Adavi8  v.  Adanm,  6  Q.  B.  860 ;  Cooke  v.  Blake,  1  Ex. 
220. 

In  a  deed  as  a  general  rule  a  limitation  to  the  use  of  trustees 
in  fee  will  not  be  cut  down  to  a  smaller  estate.  Cooper  v. 
Kynoek,  7  Ch.  398. 

However,  it  has  been  held  that  a  limitation  in  fee  to  trustees 
to  preserve  contingent  remainders  will,  even  in  a  deed,  be  cut 
down  to  an  estate  pit?'  oAitre  vie,  if  there  is  a  subsequent  limi- 
tation of  a  term  to  the  same  trustees.  Ciiiils  v.  Price,  12  Vcs. 
^>9 ;  Beaumont  v.  Marqain  of  Sali.shitry,  19  B.  198. 

But  a  subsequent  limitation  in  fee  to  the  same  trustees,  and  a 
grant  of  a  term  to  other  persons,  will  not  cut  down  the  estate 
of  the  trustees.  Colman  v.  Tyndall,  2  Y.  &  J.  605  ;  Leuns  v. 
Itees,  3  K.  &  J.  132;  see  Fo^vler  v.  Lighihurne,  11  Ir.  Ch. 
495. 

Where  the  devise  is  to  trustees  in  fee,  and  they  must  at  least  Effect  of 
take  an  estate  for  life,  an  indefinite  power  of  leasing  will  show  ^^^  y^y^^^ 
that  they  were  to  have  the  fee.     Doe  d.  Toinkyns  v.  Willan,  2  the  devise  is 
B.  &  Aid.  84 ;  Doe  d.  Keen  v.  Walbank,  2  B.  &  Ad.  554  ;  Riley 
V.  Garnett,  3  De  G.  &  S.  629;  Collier  v.  Walters,  17  Eq.  252; 
see  1  Ch.  81. 

This  does  not  apply  where  the  power  to  lease  is  limited  to  the 
continuance  of  the  trust.     Doe  d,  Kiinher  v.  Cafe,  7  Ex.  675. 

As  to  what  is  a  general  power  of  leasing,  see  Vivian  v.  Jegon, 
L.  R.  3  H.  L.  285. 

And  if  the  first  life  estate  is  in  trust  for  a  married  woman  Effect  where 
for  her  separate  use,  as  well  as  some  of  the  remainders,  tlie  remalnderB  to 
intermediate  estates  will  not  be  le^al  estates ;    but  the  legal  ^^^  sepw^te 

o  »  o      lue  of  ft 

estate  will  be  in  the  trustees,  at  any  rate  as  long  as  there  are  married 

woman. 
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any  remainders  to  the  separate  use  of  married  women  left. 
Harton  v.  Harton,  7  T.  R.  652 ;  Brown  v.  Whiteway,  8  Ha. 
145 ;  TMer  v.  Attwood,  15  Q.  B.  929. 

When  there  is  a  devise  to  trustees  in  fee,  followed  by  a  direc- 
tion to  pay  debts,  or  even,  when  the  trustees  are  also  executors, 
by  a  mere  general  direction  to  pay  debts,  the  fee  will  not  be  cut 
down  to  a  smaller  interest,  such  as  an  interest  pur  autre  vie, 
Spence  v.  Spence,  10  W.  R  605 ;  12  C.  B.  N.  S.  199 ;  Creaton  v. 
Creaton,  3  Sm.  &  G.  386  ;  Smith  v.  Smith,  11  C.  B.  N.  S.  121 ; 
Marshall  v.  GingeU,  21  Ch.  D.  790. 

But  this  is  not  the  case  with  a  mere  charge  of  debts.  Kenrich 
V.  Lord  Beauclerk,  3  B.  &  P.  178. 

And  a  general  direction  to  pay  debts  will  not  enlaige  a  devise 
to  trustees  without  words  of  limitation  to  a  fee.  Doe  v.  Claridge, 
6  C.  B.  641. 

A  devise  in  fee  upon  trust  to  pay  an  annuity  for  life,  and 
after  the  death  of  the  annuitant  upon  trust  for  A.  in  fee,  gives 
the  legal  estate  in  fee  to  the  trustees,  if  the  trustees  would  be 
bound  to  raise  arrears  of  the  annuity  by  sale  or  mortgage. 
Fenwick  v.  Potts,  8  D.  M.  &  G.  606  ;  Whittemore  v.  Whittemore, 
38  L.  J.  Ch.  17. 

4.  In  cases  before  the  Wills  Act  a  devise  to  trustees  in  words, 
that  did  not  carry  the  fee,  upon  trust  to  pay  debts,  or  make 
certain  specified  payments  out  of  the  rents,  only  gave  them  a 
chattel  interest  till  the  payments  were  made.  Co^^dalVs  Case, 
Cro.  El.  316  ;■  Doe  v.  Simpson,  5  East,  162  ;  AchLand  v.Lutley, 
9  A.  &  E.  879 ;  Heardson  v.  Williamson,  1  Kee.  33. 

So  where  the  trustees  were  to  pay  annuities,  and  then  a 
specified  sum  out  of  the  rents  and  profits,  they  took  an  estate 
for  the  lives  of  the  annuitants  with  a  chattel  interest  superadded. 
Doe  d.  White  v.  Simpson,  5  East,  162. 

The  law,  however,  on  this  point  has  been  altered  by  the  30th 
and  31st  sections  of  the  Wills  Act,  which  provide  : — 

Section  30.  "  That  when  any  real  estate  (other  than  or  not 
being  a  presentation  to  a  church)  shall  be  devised  to  any  trustee 
or  executor,  such  devise  shall  be  construed  to  pass  the  fee  simple, 
or  other  the  whole  estate  or  interest,  which  the  testator  had 
power  to  diiipose  of  by  will,  in  such  real  estate,  unless  a  definite 
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term  of  years,  absolute  or  determinable,  or  an  estate  of  freehold,  C^»P-  XXIX. 
shall  thereby  be  given  to  him  expressly  or  by  implication." 

Section  31.  ''That  where  any  real  estate  shall  be  devised 
to  a  trustee,  without  any  express  limitation  of  the  estate  to  be 
taken  by  such  trustee,  and  the  beneficial  interest  in  such  real 
estate,  or  in  the  surplus  rents  and  profits  thereof,  shall  not  be 
given  to  any  person  for  life,  or  such  beneficial  interest  shall 
be  given  to  any  person  for  life,  but  the  purposes  of  the  trust 
may  continue  beyond  the  life  of  such  person,  such  devise  shall 
be  construed  to  vest  in  such  trustee  the  fee-simple  or  other 
the  whole  legal  estate  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estate,  and  not  an  estate 
determinable  when  the  purposes  of  the  trust  shall  be  satisfied." 

The  short  eflTect  of  these  obscure  sections  as  stated  by  Jarman,  Effect  of  ^ 
and  adopted  by  most  of  the  writers  who  have  followed  him,  according  to 
is,  "  that  trustees  whose  estate  is  not  expressly  defined  by  the       J*^™*"*. 
will,  must  in  every  case,  and  whatever  be  the  nature  of  the 
duty  imposed  on  them,  take  either  an  estate  for  life  or  an  estate 
in  fee."    2  Jarm.  321 ;  see  Shelford,  Beal  Property  Stat.  532 ; 
Lewin  on  Truste,  195. 
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A  POWER  of  sale  and  exchange  authorises  a  partition.  In 
re  Frith  <k  Osborne,  3  Ch.  D.  618. 

A  power  of  sale  will  not  as  a  general  rule  authorise  a  mort^ 
gage,  though  it  may,  if  the  object  of  the  sale  is  to  raise  a  par- 
ticular charge,  subject  to  which  the  estate  is  devised.  Stroughill 
V.  Anatey,  1  D.  M.  &  G.  635. 

An  ordinary  power  of  sale  does  not  authorise  the  severance  of 
the  timber  or  minerals  from  the  land.  Cholmeley  v.  Paoston,  3 
Bing.  207 ;  S.  C.  nom.  CockereU  v.  Cholmeley,  10  B.  &  C.  564 ; 
3  Buss.  565;  1  R.  &  M.  418;  6  Bl.  N.  S.  120;  1  CI.  &  F.  60; 
Buckley  v.  Howell,  29  B.  546. 

The  Confirmation  of  Sales  Act,  25  &  26  Vict.  c.  108,  confirms 
past  sales  of  lands  without  the  minerals,  and  enables  trustees  to 
make  such  sales  with  the  consent  of  the  Court. 

Where  there  was  a  power  to  sell  trust  funds  and  invest  them 
in  the  purchase  of  land,  to  be  held  on  such  trusts  as  would  best 
correspond  with  those  then  subsisting,  with  a  direction  that  land 
purchased  should  be  considered  personalty,  it  was  held  that  the 
power  of  sale  extended  to  purchased  lands.  Tait  v.  LcUhhury, 
1  Eq.  174;  35  B.  112. 

A  power  of  sale  to  be  exercised  after  the  death  of  a  tenant 
for  life  cannot  be  exercised  during  his  life,  though  he  may  con- 
sent to  the  sale.  BlacJdow  v.  Laws,  2  Ha.  40 ;  Johnstone  v. 
Baher,  8  B.  233 ;  Mosley  v.  Hide,  17  Q.  B.  91 ;  Want  v.  StaUi- 
biXLss,  L.  R.  8  Ex.  175. 

A  direction  to  sell  within  five  years  has  been  held  to  be 
directory  merely  where  the  purchase  money  was  to  be  applietl 
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in  payment  of  debts.     Pearce  v.  Gardner,  10  H.  287;  see  Cuff  catap.  XXX. 
V.  HaU,  1  Jur.  N.  S.  972. 

Where  land  is  devised  to  several  trustees  in  fee  upon  trust  to  Surviving 
sell,  the  survivors  can  sell ;  and  it  is  not  necessary  to  fill  up  the  sell. 
number  of  trustees  in  order  to  make  a  good  title.     Lane  v. 
Debenham,  11  Ha.  192. 

Similarly  if  one  trustee  disclaims  the  others  can  sell.  Niclo- 
son  V.  Wadswarth,  2  Sw.  365;  Adams  v.  Taunton,  5  Mad.  435; 
see  Crewe  v.  Decken,  4  Ves.  97. 

Under  a  devise  to  tinistees  and  their  heirs  upon  trust  that  they  or  Heir  of 

Biurviviiiflf 

the  trustees  or  trustee  for  the  time  being  shall  sell,  the  heir  of  the  trtutee  can 
surviving  trustee  can  sell.    In  re  Morton  Jk  Hallett,  15  Ch.  D.  143.  "* 

There  is  an  important  distinction  between  a  power  coupled  Trust  and 
with  an  interest  and  a  bare  power. 

Thus  a  devise  to  executors  to  sell  passes  the  interest,  but  a 
devise  that  executors  shall  sell  the  land,  or  that  land  shall  be 
sold  by  them,  gives  them  but  a  power.  Hoivell  v.  Barnes,  Cro. 
Car.  382 ;  Yates  v.  Comptmi,  2  P.  W.  308 ;  Lancaster  v.  Tharn- 
ton,  2  Burr.  1027 ;  Doe  v.  Shotter,  8  A.  &  E.  905 ;  see  Knocker 
V.  Banbw^,  6  Bing.  N.  C.  306 ;  Lanibert  v.  Browne,  I.  R.  5 
C.  L,  218. 

A  direction  to  the  testator's  executors  to  sell  his  lands  gives  Direction  to 
the  executors  a  common  law  authority  under  which  they  can  ^^L, 
vest  the  legal  estate  in  a  purchaser  without  the  concurrence 
of  the  heir.     Co.  Lit.  112  b. 

If  the  lands  are  devised  by  the  will  subject  to  the  diiection, 
it  would  seem  the  concurrence  of  the  beneficiaries  in  the  sale 
would  be  no  more  necessary,  than  the  concurrence  of  the  heir, 
if  the  land  is  not  devised. 

The  proper  form  of  conveyance  in  such  a  case  appeal's  to  be 
a  bargain  and  sale  which  will  not  require  to  be  enrolled  under 
27  Hen.  VIII.  c.  16,  as  it  takes  effect  at  Common  Law  and  not 
under  the  Statute  of  Uses. 

If  the  testator  directs  copyholds  to  be  sold,  or  to  be  sold  Direction  to 
and  conveyed,  the  purchaser  is  entitled  to  be  admitted  without  ^   ^^^  ^ 
the   previous  admittance  either  of  the   trustees  or   the  heir. 
HoUler  v.  Preston,  2  Wills.  400;  R.  v.   Wilson,  11  W.  R.  70; 
3  B.  &  S.  201. 
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Cliap.ZXZ.       The  same  principle  applies  if  the  copyholds  are  devised  to 
the  trustees  subject  to  the  power.      Glass  v.  Richardson,  9 
Ha.  698  ]  2  D.  M.  &  G.  658. 
Acting  The  statute  21  Hen.  VIII.  c.  4,  enacts  in  effect,  that  if  any  of 

may  sell.  the  executors  refuse  to  undertake  the  administration  and  charge 
of  the  will,  the  executors  or  executor  accepting  the  charge  may 
sell  under  a  direction  to  the  executors  to  sell  the  land. 

Copyholds  are  within  the  statute.     Peppercorn  v.  Wayman, 
5  De  G.  &  S.  230. 
Survival  of  The  ConvevanciDg  and  Law  of  Property  Act,  1881  (44  & 

powers  and  .  i         i  t 

trustB.  45  Vict.  c.  41)  sea  38  provides  that  where  a  power  or  trust  is 

given  to  or  vested  in  two  or  more  executors  or  trustees,  the 
same  may  be  exercised  or  performed  by  the  survivors  or  sur- 
vivor. In  re  Fisher  &  Haslett,  13  L.  R.  Ir.  546;  Delany  v. 
Ddany,  15  L.  R.  Ir.  55. 

Sale  by  A  power  of  sale  given  to  the  testator's  executors  or  adminis- 

adminiBtrator.  ..  -i  •j'i_r»i»«jj.        i  .         • 

trators  may  be  exercised  by  his  admmistrator  darante  rmnore 
estate.    MonseU  v.  ArftistroTig,  14  Eq.  423. 
Bare  power         It  appears  to  be  settled  that  a  bare  power  of  sale  given  to 
Burvive.  several  persons  nominatim  cannot  be  exercised  by  the  sur- 

vivors.    Co.  Lit,  113  a,  note  by  Hargrave. 
Bare  power         If  the  persons  are  also  appointed  executors,  the  question 
with  an  office.  Would  be  whether  the  power  is  given  to  them  in  respect  of 
their  office,  or  whether  a  personal  confidence  is  reposed  in 
them.     See  In  re  Cooke's  Contract^  4  Ch.  D.  454. 
Power  to  It  is,  however,  settled  that  under  a  direction  to  "  executors 

executors.       hereunder  named  "  to  sell  land,  surviving  executors  can  sell. 
Howell  v.  Barms,  Cro.  Car.  382;   W.  Jo.  352;   Brassey  v. 
Chalmers,  4  D.  M.  &  G.  528. 
Survivors  of  a     It  would  seem,  that  where  there  is  a  direction  that  the 
may  se  .  j^^^  gj^^y  j^  certain  events  be  sold  by  a  class  of  persons  such 

as  the  testator's  sons,  the  power  can  be  exercised  by  the  sur- 
viving sons,  though  some  have  died  after  the  testator's  death. 
Vinx;ent  v.  Lee,  Cro.  Eliz.  26. 
Kxecutor  A  power  of  sale  given  to  executors,  the  object  of  the  sale  not 

cannot  self,  being  payment  of  debts,  cannot  be  executed  by  an  executor  of 
an  executor.  Yearbooks,  19  Hen.  VIII.  fo.  9  a,  pi.  4 ;  Chance 
on  Powers,  250. 
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It  has  been  held  that  a  bare  power  to  sell  given  to  trustees   ^•P- 


and  their  heirs  can  be  exercised  by  the  surviving  trustees  and  Bare  power 
the  heir  of  a  deceased  trustee  jointly,  but  not  by  survivors  of  and'Sbeir 
the  trustees  only.     Mansell  v.  Vaughan,  Wilm.  51 ;  Tcmmsend  **®"*- 
V.  Wilsan,  1  B.  &  Aid.  608;  3  Mad.  261.     See  Hall  \,  Dewes, 
Jac.  189. 

Where  property  was  devised  to  trustees  and  their  heirs  on  DeTolntion  of 
trust  to  sell,  and  the  last  surviving  trustee  died  intestate,  his 
heirs  could  sell.     In  re  Morton  <b  Hallett,  15  Ch.  D.  143. 

And  it  has  been  held  that  the  devisee  of  trust  estates  of  the 
last  surviving  trustee  can  also  sell  in  such  a  case.  Oshome  to 
Rowlett,  13  Ch.  D.  774. 

Since  the  Conveyancing  Act  the  personal  representatives  of 
the  last  surviving  trustee  are  the  persons  to  exercise  the  trust 
for  sala     See  section  30. 

But  where  the  devise  is  to  trustees  without  words  of  limita- 
tion upon  trust  that  they  or  the  survivor  shall  sell,  the  repre- 
sentatives of  the  survivor  cannot  exercise  the  trust  for  sale. 
In  re  Ingleby  Book,  13  L.  R  Ir.  326. 

Where  the  consent  of  a  tenant  for  life  is  required  an  infant  whethor 
tenant  for  life  may  consent  if  there  is  an  intention  shown  that  "*^*"*  P*" 

•^  consent. 

the  power  should  be  exercisable  during  minority;  for  in- 
stance, if  the  power  is  to  be  exercised  with  the  consent  of  a 
named  person  who  is  an  infant  at  the  time.  In  re  Cardross* 
Settlement,  7  Ch.  D.  728. 

If  the  consent  of  the  tenant  for  life  is  required,  he  may  give  Tenant  for 
his  consent,  though  he  has  aliened  his  life  estate,  if  his  alienee  consoDt  after 
concurs.     Alexander  v.  Mills,  6  Ch.  124.  alienation. 

In  the  event  of  the  bankruptcy  of  the  tenant  for  life,  the  Bankruptcy 
power  of  sale  may  be  exercised  with  the  consent  of  the  tenant  jifg, 
for  life  and  his  trustee  in  bankruptcy.     HoldawoHh  v.  Ooose, 
29  B.  Ill ;  Eudale  v.  Hammeraly,  31  B.  255  ;  In  re  Coopers- 
Cooper  V.  Slight,  27  Ch.  D.  565 ;  see,  too,  Hardaker  v.  Moor^ 
house,  26  Ch.  D.  417. 

If  the  tenant  for  life  upon  the  alienation  of  his  life  estate  has  ReaervatioQ 
expressly  reserved  his  right  to  consent  to  the  sale,  the  con-  TO^nt'  ^ 
cunence  of   the  alienee  of   the  life  estate   is   not  necessary. 
WarhnHon  v.  Fwrn,  16  Sim.  625. 
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Cliap.  XZZ.       Where  trustees  were  authorised  to  sell  with  the  consent  of 


Power  of  sale  the  tenant  for  life  for  the  time  being  and  to  invest  ihe  proceeds, 
wit  consent,  ^^j  there  was  a  direction  that  no  investment  should  be  made 
while  there  should  be  a  tenant  for  life  or  tenant  in  tail  of  full 
age  without  his  consent,  it  was  held  that  the  trustees  might  sell 
during  the  minority  of  a  tenant  in  tail  without  his  consent  In 
re  Neave'8  Estates,  28  W.  R  976 ;  49  L.  J.  Ch.  642. 

Where  the  power  of  sale  was  exercisable  with  the  consent  of 

any  tenant  for  life  entitled  to  the  possession  of  the  estates,  and 

the  testator  created  a  term  upon  trust  to  pay  the  rents  of  all  his 

estates  to  his  wife  during  her  widowhood  and  in  the  event  of  her 

marriage  upon  trust  to  pay  her  an  annuity,  it  was  held  that  the 

trustees  might  sell  with  the  consent  of  the  tenant  for  life  and 

widow.     Robertson  v.  Walker,  44  L.  J.  Ch.  220. 

Whether  Where  the  power  was  not  to  be  exercised  over  any  part  of 

dtescan         the  property  without  the  consent  of  the  testator's  "sons  and 

ciDsent  daughters  also,"  who  were  tenants  for  life,  it  was  considered 

doubtful  whether  the  power  could  be  exercised  after  the  death 

of  a  daughter.     Sykes  v.  Sheavd,  33  B.  114 ;  2  D.  J.  &  S.  6. 

Power  of  sale       It  appears  to  be  clear,  that  where  a  reversion  is  settled  for 

over  reversion.  ,./...,  •    j  j  i?       i     •        •  .      .        ^ 

life  With  remainders,  and  a  power  of  sale  is  given  to  trustees, 
the  power  of  sale  may  be  exercised  before  the  property  falls 
into  possession.  Clark  v.  Seymour,  7  Sim.  67 ;  Blachivood  v. 
Borroives,  4  Dm.  &  War.  441,  468. 

If  the  reversion  is  only  to  be  sold  with  the  consent  of  the 
person  in  possession  under  the  will,  the  property  may  be  sold  if 
the  person  in  possession  surrenders  his  life  interest  to  the  person 
entitled  under  the  will.  Ti*uell  v.  Tysson,  21  B.  437 ;  see  Giles 
V.  Horner,  15  Sim.  359. 
Sale  at  a  A  trustee  for  sale  cannot  contract  to  sell  at  a  future  time  at  a 

u  ure  a  .     pj.j^g  ^^^  fixed.     Clay  V.  Rujford,  5  De  G.  &  S.  768. 

Sale  of  several  Trustees  with  a  power  of  sale  may  join  with  the  owner  of 
together!"  another  property  in  selling  both  properties,  if  such  a  mode  of 
sale  is  beueiicial ;  but  the  purchase-money  must  be  apportioned 
before  the  completion  of  the  purchase.  Cavendish  v.  Cavendish, 
10  Ch.  319 ;  Morris  v.  Dehenham,  2  Ch.  D.  540 ;  In  re  Cooper 
ct  Allen,  4  Ch.  D.  802,  where  Rede  v.  Oakes,  4  D.  J.  &  S.  505,  is 
explained. 
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Where  the  instrument  expressly  fixes  a  period  within  the   Ch»p. 


bounds  of  perpetuity  during  which   a  power  of  sale  may  be  How  long  a 

exercised,  the  power  is  exercisable  during  the  period  though  the  ^^^Jroiuable. 

property  has  vested  in  persons  absolutely  entitled  so  long  as 

they  have  taken  no  steps  to  put  an  end  to  the  power.     In  re 

Cottons  Tmaiees,  19  Ch.  D.  624. 

In  the  same  way  where  property  is  given  to  absolute  owners 

free  from  disability,  whether  immediately  or  on  the  death  of  a 

tenant  fur  life,  and  a  power  of  sale  for  the  purpose  of  division  is 

given  to  trustees,  this  power  is  valid  and  exercisable  within  a 

reasonable  time  after  it  arises.    Peters  v.  Lewes  <k  East  Grinstead 

By.  Co.,  18  Ch.  D.  429 ;  In  re  Cooke's  Contract,  4  Ch.  D.  454. 

But  in  the  ordinary  case  of  a  power  of  sale  given  to  trustees  When  power 

.     .  .    .  of  8*1©  **  *^ 

without  any  express  limit  of  time,  so  that  it  is  necessary  to  find  end. 

some  limit  to  save  the  power  from  invalidity  on  the  ground  of 

perpetuity,  the  power  is  spent  when  the  settlement  is  at  an  end, 

that  is  to  say,  when  all  the  interests  have  vested  absolutely  in 

possession.     Lantshery  v.  Collier,  2  K.  &  J.  718;  Woolley  v. 

Jenkins,  23  B.  53,  affirmed  3  Jur.  N.  S.  321 ;  Peters  v,  Lewes  <k 

East  GHnstead  By,  Co.,  18  Ch.  D.  429. 

For  the  purpose  of  determining,  whether  the  int.erests  have  Limitationn 
become  absolutely  vested,  limitations  created  under  a  special  g^cial  power, 
power  of  appointment  are  to  be  considered,  as  if  they  had  been 
inserted  in  the  original  instrument.     In  re  Browns  Settlement, 
10  Eq.  349. 

The  fact  that  a  jointure  secured  by  a  term  remains  charged.  Existence  of 
and  that  the  widow  has  power  to  charge  a  sum  of  money  on  the 

« 

estate,  will  not  keep  the  power  of  sale  alive.    Woolley  v.  Jenkins, 
23  B.  53 ;  Wheate  v.  Hall,  17  Ves.  86. 

If  the  property  is  devised  in  moieties,  the  fact  that  the  trusts  Vesting  of 
of  one  moiety  have  come  to  an  end  will  not  put  an  end  to  the 
power  of  sale,  if  the  trusts  of  the  other  moiety  are  subsisting, 
unless  the  power  is  limited  to  property  subject  to  continuing 
trusts.  Trower  v.  Knightley,  6  Mad.  134 ;  Wood  v.  White,  4 
M.  &  Cr.  460. 

In  the  case  of  a  trust  for  sale,  it  has  been  held  that  the  trust  Tnut  for  sale 
may  be  exercised  without  the  concurrence  of  the  beneficiaries,  vesting'iii  ^ 
though  the  last  tenant  for  life  has  been  dead  six  years  and  all  P08«««Mon. 
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Chap.  zxz.  the  beneficiaries  are  mii  juris.    In  re  Tweedie  and  Miles* 
Contrcict,  27  Ch.  D.  315. 

In  this  case  the  trust  was  exercised  within  twenty-one  years 
after  the  death  of  the  last  tenant  for  life.  But  if  the  trust  does 
not  come  to  an  end  when  the  interests  are  vested  in  possession, 
it  would  seem  that  it  may  be  exercised  at  any  time  unless  the 
delay  in  exercising  the  trust  has  been  "unreasonable" — ^a 
matter  not  easy  to  determine.  In  Tweedie  and  MUea  six  years 
was  held  not  an  unreasonable  delay. 

As  to  a  settlement  keeping  alive  the  powers  of  an  earlier  settle- 
ment, see  In  re  Wright' a  Tmatees  and  Marshall,  28  Ch.  D.  93. 
Power  to  Bell       If  trustees  have  invested  trust  funds  in  land  without  any 
wHh^'^^*     authority,  they  can  make  a  good  title  to  a  purchaser  if  one  of 
authority.        the  beneficiaries  concurs,  inasmuch  as  one  beneficiary  is  entitled 

to  have  the  estate  sold.     In  re  Patten,  62  L.  J.  Ch.  787. 
Power  to  Bell       A  power  of  selling  for  a  particular  purpose  only,  such  as  pay- 
imrpoBe.         meut  of  debts,  is,  of  course,  at  an  end  if  the  purpose  is  satisfied. 

Carlyon  v.  TruscoU,  20  Eq.  348. 
DiBcretionary       Where  trustees  have  an  absolute  discretion  as  to  the  exercise 
trust  or  Bale.  ^£  ^  power  the  Court  will  not  compel  them  to  exercise  the 
power,  though  it  will  control  an  improper  exercise  of  the  power. 
Marquis  Camden  v.  Murray,  16  Ch.  D.  161 ;  Tempest  v.  Lard 
Caraoys,  21  Ch.  D.  571;  In  re  Blake;  Jones  v.  BlaJce,  29  Ch.  D. 
913 ;  see  Thomas  v.  Williams,  24  Ch.  D.  658. 
Whether  It  has  been  held  that  where  there  is  a  discretionary  trust  for 

prevente  sale    ^^  subsisting  the  Court  will  not  make  a  decree  for  partition  or 
in  partiUon      g^i^     ^iqqs  V.  Peocock,  22  Ch.  D.  284. 

action.  .      . 

But  this  principle  does  not  apply  to  the  case  of  a  simple  power 
of  sale.  Re  Norris,  W.  N.  1883,  pp.  35,  65 ;  Boyd  v.  AUen, 
24  Ch.  D.  622. 
Suspension  of  The  fact  that  an  action  has  been  commenced  to  execute  the 
power  of  sale,  ^r^gig  Qf  the  will  would  not  prevent  the  trustees  from  exercising 
a  power  of  sale  if  they  are  willing  to  do  so,  though  a  prudent 
trustee  would  not  sell  without  the  sanction  of  the  Court.  It 
may  be  advisable  for  the  purchaser  not  to  complete  without 
notice  to  the  plaintiffs  in  the  action.  Cafe  v.  Bent,  3  Ha.  245, 
249 ;  Turner  v.  Tuimer,  30  B.  414.  The  case  of  Walker  v. 
Smallwood,  Arab.  676,  is  no  authority  to  the  contrary.  See, 
however,  Lewin  on  Trusts,  374. 
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After  judgment  the  powers  of  the  trustees  can  only  be  exer-  Chap.,XXX 
ci&ed  under  the  sanction  of  the  Court.    Bethell  v.  AbraJiam,  17 
Eq.  24;  see  In  re  Oadd;  Eastwood  v.  Clarke,  23  Ch.  D.  134; 
In  re  Non^;  Alien  v.  Nm^ia,  27  Ch.  D.  333. 

But  this  rule  does  not  apply  to  a  sale  by  a  tenant  for  life 
under  the  Settled  Land  Act,  and  probably  not  to  a  case  where 
the  action  is  practically  at  an  end.  Cardigan  v.  Curzon  Howe, 
33  W.  R.  836  ;  In  re  Manael ;  Rhodes  v.  Jenkin,  54  L.  J.  Ch.  883. 

A  difficulty  sometimes  arises,  where  there  is  a  direction  to  PeMOM  to 

II    1  t    1       1    1  1  J.  ,     t  t  exercise  power 

sell  the  testator  s  land,  but  the  persons  to  carry  out  the  sale  are  not  named, 
not  mentioned. 

In  such  cases,  if  the  purpose  of  the  sale  is  to  pay  debts,  the  Executors 
executor  is  the  person  to  sell.    Anon.  3  Dyer,  371  b ;  Blotch  object  of  sale 
V.  Wilder,  1  Atk.  420 ;  Forbes  v.  Peacock,  H  M.  &  W.  630 ;  see  deu^^ 
Hooper  v.  Strutton,  12  W.  R.  367. 

The  same  is  the  case,  if  the  proceeds  of  sale  are  to  be  divided  Prooeeds  of 

sftiG  mix  fid 

with  the  personalty  in  certain  shares,  though  there  may  be  no  with  per- 
charge  of  debts.   Tylden  v.  Hy^le,  2  S.  (Sc  St.  238 ;  Ward  v.  Devon,  ^"^'y* 
cit.  11  Sim.  160;  Forbes  v.  Peacock,  11  M.  tfe  W.  630 ;  1  Ph.  717. 

But  a  mere  direction  to  sell  lands  and  divide  the  proceeds,  Direction  to 
where  they  are  not  mixed  with  the  personalty,  or  a  direction  in  divide, 
certain  events  to  sell  lands  which  are  directly  devised,  gives  the 
executors  no  power  of  sale.  Bentham  v.  Wiltshire,  4  Mad.  44 ; 
Patton  V.  RandaU,  1  J.  &  W.  189 ;  Allum  v.  Fryer,  3  Q.  B. 
442 ;  Curtis  v.  Fvlbi^ook,  8  Ha.  25,  278 ;  Haydon  v.  Wood,  ih. 
279.     See,  however,  Lockton  v.  Lockton,  1  Ch.  C.  179. 

The  question,  whether  a  charge  of  debts  on  land  gives  the  Power  of  sale 

I.  11  .  .         implied  from 

executors  a  power  of  sale  has  become  of  small  importance  smce  chaige  of 
Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35,  ss.  14—18,  which  °®^^ 
applies  to  wills  coming  into  operation  after  the  13th  August,  1859. 

Sections  14  and  16  in  effect  enact,  that  devisees  in  trust  of  Lord  St 
the  testator's  whole  interest  in  real  estate  charged  with  debts  or  ^^  g^jjg^  14 
legacies,  no  provision  being  made  for  the  raising  such  debts  or  ^^»  ^^^  ^®' 
legacies,  may  raise  the  same  by  sale  or  mortgage,  and  where  the 
estate  subject  to  the  charge  is  not  devised  to  trustees  for  the 
testator's  whole  interest,  the  executors  have  a  similar  power  of 
raising  the  amount. 

The  16th  section  does  not  enable  an  administrator  to  sell. 
In  re  Clay  it  Tetley,  16  Ch.  D.  3. 
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land  gives  the 
executor  a 
power  of  sale. 


Section  18  declares  that  the  said  sections  of  the  Act  shall  not 
extend  to  a  (beneficial)  devise  to  any  person  or  persons  in  fee 
or  in  tail,  or  for  the  testator's  whole  estate  and  interest  chained 
with  debts  or  legacies,  nor  shall  they  affect  the  power  of  any 
such  devisee  or  devi-^ees  to  sell  or  mortgage,  as  he  or  they  may 
by  law  now  do. 

In  cases  where  this  Act  does  not  apply  the  law  is  not  in  a 
very  satisfactory  state. 

1.  Where  debts  and  legacies  are  charged  on  land,  and  the 
land  is  devised  to  trustees  upon  trusts  not  including  the  pay- 
ment of  debts,  the  trustees  and  not  the  executors  are  apparently 
the  persons  to  sell  and  receive  the  purchase  money.  Shaw  v. 
Borrer,  1  Kee.  559 ;  Ball  v.  Hariis,  4  M.  &  Cr.  264 ;  Stroughill 
V.  Anste}},  1  D.  M.  G.  647 ;  SaUn  v.  Heape,  27  B.  553 ;  Hod- 
kinson  v.  Quinn,  I  J.  &  H.  303. 

In  such  a  case  the  fact  that  the  trustees  take  only  an  estate 
jyur  autre  vie,  the  use  in  remainder  being  executed  by  the 
effect  of  the  Statute  of  Uses,  will  not  affect  their  power  to  sell 
in  order  to  raise  the  charge.  Eidsforih  v.  Armatead,  2  K.  &  J. 
333. 

2.  When  there  is  a  charge  of  debts  and  legacies  on  land,  and 
the  land  is  devised  beneficially,  expressly  subject  to  the  charge, 
to  a  person,  who  is  one  of  several  executors,  he  can  sell  and  pass 
the  legal  estate.  Colyer  v.  Finch,  5  H.  L.  905;  Corsser  v. 
Cartmright,  8  Ch.  971 ;  L.  R.  7  H.  L.  731. 

3.  And  the  case  would  apparently  be  the  same  where  the 
devisee,  who  takes  subject  to  the  express  charge,  is  not  an 
executor.     See  Corsser  v.  CaHwrigh;t,  8  Ch.  971,  975. 

4.  When  there  is  a  charge  of  debts  and  legacies  on  land, 
and  the  land  is  beneficially  devised  or  not  devised  at  all,  so 
that  there  is  a  difficulty  how  the  charge  is  to  be  enforced,  it 
would  seem  that  pHmd  facie  the  executor  has  no  power  to  sell 
the  land.  This  is  the  result  both  of  the  general  principle  of 
the  cases  and  of  the  only  authority  where  the  exact  point  arose 
for  decision.  Doe  v.  Hughes,  6  Ex.  223 ;  see  Gosling  v.  Carter, 
1  Coll.  644. 

On  the  other  hand  an  intention  may  be  collected  from  the 
will,  that  the  executor,  and  not  the  devisee,  was  intended  to 
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enforce  the   charge,  in  which  case   the  power  of  sale  would  ^*P-  XXX, 
include  the  power  of  passing  the  legal  estate  as  well 

Thus,  if  the  land  is  devised  for  life  with  contingent  re- 
mainders over,  it  is  clear  that  the  devisees  cannot  make  a  good 
title;  yet,  on  the  other  hand,  the  charge  must  be  raised  at 
once,  and  therefore  a  power  of  sale  is  implied  in  the  executor. 
Robinson  v.  Lowater,  5  D.  M.  &  G.  275. 

Where  a  testator  directs  his  debts  to  bo  paid  by  his  executors, 
and  charges  them  on  his  real  estate,  a  power  of  sale  by  implica- 
tion will  not  be  given  to  an  administrator.  In  re  Clay  <t  Tetley, 
16  Ch.  D.  3. 

The  above  seems  to  be  the  efiFect  of  the  actual  decisions  on 
this  vexed  point.  Lord  Romilly,  however,  in  numerous  cases 
has  given  his  opinion  that  a  charge  of  debts  on  land,  where  the 
land  is  beneficially  devised,  gives  the  executors  an  implied 
power  of  sale. 

It  may,  perhaps,  be  doubted  whether  the  cases  expressed  to 
be  decided  by  him  on  this  ground  may  not  be  supported  upon 
other  principles ;  see  the  cases  already  cited.  Wrigley  v.  SyJces, 
21  B.  337,  might,  perhaps,  be  upheld  on  the  ground  that  an 
express  trust  to  pay  debts  and  legacies  was  impo.sed  upon  the 
executors,  who  were  also  devisees  subject  to  a  term. 

At  the  same  time  it  must  be  admitted  that  that  case  is  a 
strong  authority  for  the  proposition  that  a  mere  charge  of  debts 
gives  the  executors  a  power  of  sale  over  realty;  see,  too, 
Bolton  V.  Stannard,  4  Jur.  N.  S.  576.  But  in  all  probability 
a  court  even  of  co-ordinate  jurisdiction  would  find  no  difticulty 
in  declining  to  follow  Wrigley  v.  Sykea  on  the  authority  of 
Doe  v.  HiigheSy  unless  it  were  possible  to  confine  the  decision 
in  the  latter  case  to  the  mere  question  of  the  legal  estate, 
which,  however,  would  be  contrary  to  the  express  terms  of  the 
judgments  delivered. 

For  the  opinions  of  the  text-wi'iters  on  this  subject,  see  Sugd. 
V.  &  P.  13th  ed.  545 ;  Pow.  121—2 ;  Williams  on  Real  Assets, 
ch.  vi.  p.  77 ;  Davidson's  Conv.  vol.  ii.  989  n, ;  Dart  V.  &  P.  619, 
aeq. ;  Lewin  on  Trusts,  402,  seq. ;  Hayes  &  Jarman's  Cone.  Prec. 
564 ;  Farwell  on  Powers,  57  ;  Shelford's  Real  Property  Statutes, 
484;  Godefroi  on  Trustees,  127. 
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A  purchaser  is  not  entitled  to  enquire  whether  any  debts  are 
subsisting  unless  twenty  years  have  elapsed  since  the  testator's 
death.  In  re  Tanqueray-Willaume  A  Landau ^  20  Ch.  D. 
465 ;  In  re  Mdyneux  &  White,  13  L.  R.  Jr.  382. 

There  can  be  no  reasonable  doubt,  that  a  power  to  mortgage 
authorises  a  mortgage  with  power  of  sale.  By  sec.  19  of  the 
Conveyancing  Act,  1881,  a  power  of  sale  is  expressly  given  to 
mortgagees.  In  re  Chawner'a  Will,  8  Eq.  569,  overruling 
Clark  V.  Royal  Panopticon,  4  Dr.  26. 

Under  a  power  to  raise  a  sum  by  way  of  mortgage,  the  costs 
of  effecting  the  security  may  be  raised.  A  mistrong  v.  Armstrong, 
18  Eq.  541. 

As  to  the  validity  of  a  mortgage  by  demise  under  a  power  of 
leasing.     See  Mostyn  v.  Lancaster,  23  Ch.  D.  583. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  & 
45  Vict  c.  41),  s.  36,  the  receipt  of  any  trustees  or  trustee  for 
any  money  securities  or  other  personal  property  or  effects  pay- 
able, transferable,  or  deliverable  to  them  or  him  under  any 
trust  or  power  is  made  a  sufficient  discharge. 

This  power,  which  applies  to  trusts  created  either  before  or 
since  the  Act,  has  superseded  the  narrower  powers  given  by 
Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35,  s.  23),  and  by  Lord 
Cranworth's  Act  (23  &  24  Vict,  a  145,  s.  29). 

The  old  law  upon  the  question,  in  what  cases  a  power  of  giving 
receipts  is  to  be  implied,  is  now  of  little  importance.  See  Godefroi 
on  Trustees,  125  ;  Elliot  v.  Meriyman,  1  Wh.  &  T.  L.  C.  64. 

It  may  be  noticed  here,  that  it  was  clearly  settled,  that  a 
power  of  giving  receipts  is  to  be  implied  from  a  charge  of  debts, 
whether  in  fact  any  debts  exist  at  the  testator's  death  or  not. 
Forbes  v.  Peacock,  1  Ph.  717. 

As  a  general  rule,  trustees  ought  not  to  authorise  a  solicitor 
or  other  agent,  or  even  one  of  themselves  to  receive  purchase- 
money,  and  the  purchaser  may  insist  upon  payment  either  to 
the  trustees  personally  or  to  their  account  at  a  bank.  In  re 
Bellamy,  24  Ch.  D.  887 ;  In  re  Flower,  27  Ch.  D.  592. 

An  executor  may  sell  or  mortgage  any  part  of  the  testator's 
personal  assets.  Earl  Vane  v.  Rigden,  5  Ch.  663  ;  Cruikshank 
V.  Duffin,  13  Eq.  555  ;  Bering  v.  Gibbons,  8  Ch.  747. 
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The  executor's  power  extends  to  real  estate  used  for  partner-  Cliap.  xxx, 
ship  purposes.     West  of  England  and  South  Wales  Distinct 
Bank  v.  Murch,  23  Ch.  D.  138 ;  see  Devitt  v.  Kearney,  13  L.  R 
Ir.  45 ;  Boylan  v.  Fay,  8  L,  R  Jr.  374. 

And  by  way  of  compromise,  a  sale  partly  for  shares  in  a 
company,  may  be  upheld.  West  of  England  Bank  v.  Murch, 
supra. 

An  admistrator  durante  minore  estate  has  the  same  power  of 
selling  personal  property  as  an  executor.  In  re  Cope,  16  Ch.  D. 
49 ;  not  following  In  re  Robi-nson,  3  L.  R.  Ir.  429. 

Debts  contracted  by  an  executor,  though  for  the  purposes  of 
the  estate,  are  the  executor's  debts,  and  cannot  be  proved  against 
the  estate.     FarliaU  v.  Farhall,  7  Ch.  123. 

An  administrator  cannot  by  mortgage  raise  money  for  the 
repair  of  leaseholds,  which  he  is  not  under  liability  to  repair. 
Ricketts  v.  Lewis,  20  Ch.  D.  745. 

Where  there  is  a  trust  for  conversion,  unauthorised  securities  V.  Conver- 
should,  as  a  general  rule,  be  sold  within  a  year  from  the  death,  sonaity  within 
Bate  V.  Hooper,  5  D.  M.  &  G.  338 ;  Hughes  v.  Empson,  22  B.  ^  y^' 
181. 

But  executors,  who  bond  fide  postpone  the  sale  of  securities  wbere  post- 
of  fluctuating  value,  upon  which  there  is  no  liability,  will  not  ^nvewkm^' 
be  liable  for  a  loss.     Burton  v.  Burton,  1  M.  &  Cr.  80;  Marsden  j^tified. 
V.  Ke^,  5  Ch.  D.  598. 

Share.s,  upon  which  there  is  an  unlimited  liability,  ought  to 
be  sold  within  the  year  under  a  direction  to  convert.  Ch*ay- 
hum  V.  Clarkson,  3  Ch.  605;  Sculthorpe  v.  Tipper,  13  Eq. 
232. 

If  there  is  a  discretionary  trust  to   convert,  trustees  bond  Discretionary 
fide  exercising  their  discretion  will  not  be  liable  for  not  selling 
shares  upon  which  the  liability  is  unlimited.     In  re  Norring- 
ton;  Brindley  v.  Partridge,  13  Ch.  D.  655. 

Under  23  &  24  Vict.  c.  145,  s.  30,  executors  had  power  to  vi.  Power  to 
compromise   debts   and   also   claims  by  persons   claiming   as  <^^™P^**™**®* 
beneficiaries.      Wed  of  England  and  South   Wales  District 
Bank  v.  Murch,  23  Ch.  D.  138;  In  re  Warren;  Weadon  w. 
Reading,  32  W.  R.  916 ;  51  L.  T.  561. 

That  section  has  been  repealed  by  the  Conveyancing  and 

z2 


340 


CERTAIN   POWERS   COMMONLY   INSERTED   IN   WILLS. 


VII.  Inveat 
ment. 


Chap.  XXX,   x^aw  of  Property  Act,  1881,  and  by  section  87  large  powers  of 
compromise  are  conferred  on  trustees  as  well  as  executors. 

Executors  before  the  Act  had  a  fair  discretion  as  to  suing 
debtors,  but  tlie  Act  has  extended  their  powers  and  it  seems 
that  as  long  as  they  act  in  good  faith  they  will  not  be  liable  for 
not  taking  proceedings  against  debtors.  Re  Owens ;  Jmies  v. 
Owens,  47  L.  T.  61. 

The  cases  upon  investment  will  be  found  collected  in 
Godefroi  on  Trustees,  131;  Lewin,  270;  Dunning  Prea  104 
—108. 

Under  the  common  power  of  investing  with  consent  a 
previous  consent  is  necessary,  and  it  must  be  given  at  the  time 
of  the  investment,  and  cannot  be  given  by  anticipation.  Bate- 
man  V.  Davis,  3  Mad.  98 ;  ChM  v.  Child,  20  B.  50. 

If  the  consent  is  to  be  signified  by  deed,  the  deed  may  be 
executed  after  the  exercise  of  the  power,  if  consent  has  been 
previously  given.    Offen  v.  Hai-nuin,  1  D.  F.  &  J.  253. 
VIII.  Poweri      Trustees  holding  lands  on  trust  to  raise  money  out  of  the 

of  lAimiiiof 

rents  or  to  pay  the  rents  to  a  tenant  for  life,  can  let  the  lands 
from  year  to  year  or  for  any  reasonable  term.  Naylor  v.  Ai^nitt, 
1  R  &  M.  501;  Fifzpatrick  v.  Waring,  11  L.  R  Jr.  35;  not 
following  In  re  Shaw's  Trusts,  12  Eq.  124. 

Where  a  tenant  lor  life  with  power  of  leasing  enters  into  an 
agreement  for  a  lease  and  dies  before  the  lease  is  executed  the 
trustees  may  carry  the  agreement  into  •  effect.  Darns  v. 
Harford,  22  Ch.  D.  128. 

As  to  the  construction  of  a  power  of  leasing,  see  Hallett  to 
Martin,  24  Ch.  D.  624. 

An  executor  can  make  a  lease,  but  if  impugned  by  a 
beneficiary  it  would  lie  upon  the  executor  and  lessee  to  show 
that  it  was  made  in  a  due  course  of  administration.  Keating  v. 
Keating,  LI.  &  G.  t.  Sug.  133. 

If  an  executor  makes  a  lease  giving  the  lessee  an  option  to 

purchase  at  a  fixed  price,  the  option  to  purchase  cannot  be 

exercised  against  the  beneficiaries.     Oceanic  Steam  Navigation 

Co.  V.  Sutherberry,  16  Ch.  D.  236. 

Lease  of  In   the   absence  of  any   special   circumstances    trustees  of 

properties.       Contiguous  estates  held  upon  different  trusts  cannot  make  a 


Lease  by 
executor. 


Lease  with 
option  to 
purchase. 
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lease  of  both  estates  under  one  demise.      Tolson  v.  Sheard,  COiap.  XXX. 
5  Oh.  D.  10. 

A  power  to  lease  after  the  death  of  a  tenant  for  life  cannot  Power  to 
be  exercised  before  his  death,  though  the  life  estate  may  be  accelerated, 
surrendered.     Coxe  v.  Day,  13  East,  118. 

Large  powers  of  management,  and  of  laying  out  money  in  IX.  Man- 
repairs  and  improvements,  are  given  by  the  Conveyancing  Act,  pairs,  and  im- 
1881,  section  42,  and  the  Settled  Land  Act,  1882,  section  21.      P«>^«°»«'^t«- 

Formerly,  money  to  be  laid  out  in  land  could  be  laid  out  in 
the  erection  of  new  buildings,  but  not  in  repairs  and  permanent 
improvements.     Drake  v.  Trefusis,  10  Ch.  364. 

But  now  by  virtue  of  the  Settled  Land  Act,  1882,  section  21 
capital  money  arising  under  the  Act  can  on  the  direction  of  the 
tenant  for  life  be  laid  out  in  any  of  the  modes  mentioned  in  the 
section  which  include  improvements,  and  inasmuch  as  land  if 
purchased  could  be  sold  by  the  tenant  for  life  and  applied 
under  the  Act,  money  to  be  invested  in  land  can  be  applied  as 
capital  money  arising  under  the  Act.  hv  re  Mackenzie's  Truats, 
23  Ch,  D.  750. 

The  Conveyancing  Act,  section  42,  confers  powers  of  manage- 
ment upon  trustees  where  infants  are  beneficially  interested 
in  the  land  and  expenses  may  be  paid  out  of  income. 

Where  an  infant  is  absolutely  entitled  the  Court  will,  if 
necessary,  raise  money  required  for  repairs  by  mortgage  of 
the  estate  In  re  Jackson;  Jackson  v.  Talbot,  21  Ch.  D.  78(i; 
In  re  Household;  Household  v.  Household,  27  Ch.  D.  553. 

Executors  or  trustees  cannot  carry  on  the  testator's  business  X.  Carrying 
without  express  authority  to  do  so.     Travis  v.  Milne,  9  Ha. 
142;  Kirkman  v.  Booth,  11  B.  273. 

Where  a  will  contained  the  usual  trust  for  sale  with  power 
to  postpone  the  sale,  the  executors  were  held  justified  in 
carrying  on  the  business  for  two  years  with  a  view  to  a  sale. 
In  re  Chancellor;  CItancellor  v.  Broum,  26  Ca.  D.  42. 

A  direction  to  carry  on  the  testator  s  businass  only  authorises  What  capital 
the  employment    in    the  business  of  the  capital,  which    the  employed, 
testator   himself    employed   in    the   business   at   his   decease. 
M*Neillie  v.  Acton,  4  D.  K  &  G.  744;    see  Re  Dlminock; 
Dimviock  v.  Dimmovk,  52  L.  T.  494. 
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So  long  as  the  busioess  is  properly  carried  on  the  trustees 
are  entitled  to  occupy,  rent  free,  freehold  premises  belonging  to 
the  testator  and  used  by  him  for  the  purposes  of  the  business 
In  re  Cameron;  Nixon  v.  Carfieron,  26  Ch.  D.  19;  see  Devitt 
V.  Kearney,  13  L.  R.  Ir.  45. 

An  authority  to  trustees  to  carry  on  the  business  does  not 
authorise  two  out  of  three  trustees  to  carry  it  on.  Ex  parte 
Butcher;  In  re  Mellor,  13  Ch.  D.  465. 

If  the  executor  has  power  to  carry  on  the  testator's  business, 
the  debts  incurred  are  primarily  the  debts  of  the  executor,  but 
the  executor  is  entitled  to  be  indemnified  out  of  the  estate  to 
the  extent  of  the  assets  authorised  by  the  will  to  be  employed 
in  trade. 

If  the  executor  in  carrying  on  the  business  contracts  debts, 
the  creditors  cannot  take  the  testator's  assets  in  execution     In 
re  Morgan;  PiUgrem  v.  PiUgrem,  18  Ch.  D.  93  ;  Zo7'rf  Talbot 
de  Malahide  v.  Moran,  8  L,  R  Ir.  307;  see  Strickland  v.. 
Symona,  26  Ch.  D.  245. 

If  the  executor  is  insolvent  the  creditors  are  entitled  to  stand 
in  his  place  against  the  assets  of  the  testator.  Ex  parte 
Garland,  10  Ves.  110;  Ex  parte  Richardson,  Buck,  202;  3 
Mad.  138;  Scott  v.  Izon,  34  B.  434;  M'NeiUie  v.  Adon,  4 
D.  M.  &  G.  744;  Owen  v.  Delamtre,  15  Eq.  134;  Hall  v. 
FenneUj  I.  R  9  Eq.  406,  615 ;  Fairland  v.  Percy,  3  P.  &  D.  217. 

But  as  the  creditors'  right  against  the  testator's  assets 
depends  on  the  authority  conferred  by  the  will,  they  must  be 
taken  to  have  notice  of  a  clause  in  the  will  putting  an  end  to 
the  power  to  carry  on  the  business.  Gallagher  v.  Ferris,  7  L. 
R  Ir.  489. 

The  creditors  are  only  entitled  to  stand  in  the  place  of  the 
executor,  and  are  subject  to  all  equities  subsisting  between  him 
and  the  estate.  In  re  Johnson;  Shearman  v.  Robinson,  15 
Ch.  D.  548 ;  StHckland  v.  Symons,  22  CL  D.  666 ;  26  i6.  245. 

If  the  business  is  carried  on  without  authority  by  the 
executor  of  a  deceased  partner,  the  assets  which  remain  in 
specie  are  applicable  towards  payment  of  the  creditors  of  the 
old  firm,  and  the  doctrine  of  order  and  disposition  does  not 
apply.     Ex  parte  Butcher;  In  re  Mellor,  13  Ch.  D.  465. 
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If  a  tenant   for   life  is   allowed  to  carry  on  the  testator's   C^P« 


business    without    authority,   but   the   financial    part   of    the  Tenant  for 
business  is  carried  on  through  an  account  in  the  name  of  the  li^e  carrying 

^  on  btisiness. 

executors,  creditors  of  the  tenant  for  life  are  entitled  to  his 
life  interest  only  in  the  stock  of  the  testator  remaining  in 
specie,  or  in  stock  replacing  the  original  stock.  Ex  parte 
Barber;  In  re  Onsloxv,  28  W.  R  522. 

On  the  other  hand,  if  an  executor,  who  is  also  residuary 
legatee,  carries  on  the  business  without  authority  the  assets 
belong  to  the  creditors  of  the  executor.  In  re  Fells;  Ex  parte 
Andrews,  4  Ch.  D.  509. 

By  section  43  of  the  Conveyancing  and  Law  of  Property  Act,  xi.  Power  of 
1881  (44  &  45  Vict.  c.  41)  "where  any  property  is  held  by  "^^*^"*°'*- 
trustees  in  trust  for  an  infant,  either  for  life  or  for  any  greater 
interest,  and  whether  absolutely  or  contingently  on  his  attaining 
the  age  of  twenty-one  years  or  on  the  occurrence  of  any  event 
before  his  attaining  that  age,  the  trustees  may,  at  their  sole 
discretion,  pay  to  the  infant's  parent  or  guardian,  if  any,  or 
otherwise  apply  for  or  towards  the  infant's  maintenance,  educa- 
tion or  benefit  the  income  of  that  property  or  any  part  thereof 
whether  there  is  any  other  fund  applicable  to  the  same  purposes 
or  any  person  bound  by  law  to  provide  for  the  infant's  main- 
tenance or  education  or  not." 

The  residue  of  the  income  is  to  be  accumulated  and  go  to  the 
person  ultimately  entitled  to  the  property,  but  the  trustees  may 
apply  accumulations  as  if  they  were  income  of  the  current  year. 

The  section  applies  to  all  instruments  if  there  is  no  contrary 
intention  expressed. 

An  express  trust  to  accumulate  the  income  of  infant's  shares  is 
not  a  contrary  intention.  In  re  Thatchers  Trv^ts,  26  Ch^  D.  426. 

This  power  appears  to  be  practically  the  same  as  that  contained 
in  Lord  Cranworth's  Act (23  &  24  Vict.  c.  145)  section  26.  It  enables 
income  to  be  applied  for  maintenance  in  cases  where  the  gift  of 
capital  and  income  is  contingent,  but  not  where  the  legacy  does 
not  carry  interest.  In  re  Cotton,  1  Ch.  D.  232  ;  In  re  George, 
5  Ch.  D.  837 ;  In  re  Judkin's  Ti^ta,  25  Ch.  D.  743 ;  In  re 
Dicksmi:  Hill  v.  Grant,  28  Ch.  D.  291 ;  affd.  29  Ch.  D.  331 ; 
sec  ante,  p.  130. 
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Edacation. 


Discretionary 
powers. 

Discretion  as 
to  amount. 


Chap.  XXX.       The  power  of  maintenance  does  not  extend  beyond  the  age  of 
twentv-one.     In  re  Breed's  Will,  1  Ch.  D.  226. 

Under  a  power  to  apply  money  towards  the  maintenance  or 
support  of  infants,  sums  may  be  expended  on  education.  In  re 
Breed's  Will,  1  Ch.  D.  227. 

Discretionary  powers  of  maintenance  may  be  variously 
expressed. 

a.  The  trustees  may  be  bound  to  apply  the  income  in  main- 
tenance, but  they  may  have  a  discretion  as  to  the  amount,  or  as 
to  the  time  and  mode  of  application.  In  such  cases  the  Court 
will  control  the  exercise  of  the  discretion,  and  will  require  the 
income  to  be  applied  in  the  way  in  which  it  would  have  been 
applied  by  the  Court.  In  re  Hodges  ;  Davey  v.  Ward,  7  Ch.  D. 
754;  In  re  Roper's  Tmsts,  11  Ch.  D.  272. 

Thus  the  trustees  will  be  bound  to  apply  the  income  of  a  life 
interest,  over  which  their  discretion  extends,  in  exoneration  of 
property  to  which  the  infant  is  absolutely  entitled.  In  re 
Weaver,  21  Ch.  D.  615. 

And  the  trustees  ought  not  to  pay  the  income  to  a  father 
who  is  not  unable  to  maintain  the  children,  and  if  they  do  so 
the  father  must  account  for  what  he  has  received.  Tliompson 
V.  Griffin,  Cr.  &  Ph.  317 ;  Wilson  v.  Tuimer,  22  Ch.  D.  621 ; 
overruling  Ransonie  v.  Burgess,  3  Eq.  773. 

6.  Or  again  the  maintenance  clause  may  be  so  framed  as  to 
give  the  trustees  an  absolute  discretion  as  to  whether  they 
shall  apply  anything  at  all  for  maintenance,  or  there  may  be 
a  direction  that  the  trustees  are  not  to  be  controlled. 

In  such  cases  the  Court  will  not  interfere  with  the  discre- 
tion of  the  trustees.  Gisborne  v.  Gisbome,  2  App.  C.  300  ; 
Tabor  v.  Brooks,  10  Ch.  D.  273;  see  In  re  Lofthouse,  29  Ch.  D.  921. 

The  trustees  may  exercise  their  discretion  after  the  fund  has 
been  paid  into  Court  in  a  suit.     Brophy  v.  Bellamy,  8  Ch.  798. 

But  if  the  trustees  pay  the  fund  into  Court  under  the  Trustee 
Relief  Act  their  discretion  is  at  an  end.  In  re  Williams* 
Settlement,  4  K.  &  J.  87;  In  re  Mulqueens  Trusts,  7  L.  R.  Ir.  127. 

c.  If  there  is  a  trust  to  apply  the  income  for  maintenance, 
the  income  must  be  so  applied,  and  if  the  father  has  himself 
maintained  his  children  he  is  entitled  to  be  recouped  out  of  the 


Absolute 
discretion. 


Tru>4t  for 
maintenance. 
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income  of  the  fund.     Stocken  v.  Stocken,  4  Sim.  152  ;  4  M.  &  Cr.   Chap.  xxx. 
95  ;  Meacker  v.  Young,  2  M.  &  K.  490. 

This  rule  would  probably  not  now  be  applied  when  the  trust 
is  to  apply  the  whole  or  part  of  the  income  at  the  discretion  of 
the  trustees.  In  re  Kernson's  Ti^usta,  12  Eq.  422 ;  see  Wilson 
V.  TuimeVy  22  Ch.  D.  521 ;  where  Miindy  v.  Earl  Horve,  4  Bro. 
C.  C.  224  is  considered. 

The  distinction  which  has  been  made  on  this  subject  between 
voluntary  gifts  and  marriage  settlements  cannot  now  be  upheld. 
See  Wilson  v.  Tui-ner,  svpra. 

For  the  principles  upon  which  maintenance  may  be  allowed 
to  infants  by  the  Court  contrary  to  the  terms  of  the  will,  see 
Havelock  v.  Havelock ;  In  re  AUaUy  17  Ch.  D.  807 ;  In  re 
Coi(jan,  19  Ch.  D.  305 ;  Kemrfiis  v.  Kemmis,  13  L.  R.  Ir.  372 ; 
15  ih.  90 ;  Re  Tanner,  51  L.  T.  507. 

A  trustee  who  has,  without  authority,  expended  sums  for  the  Sums  ex- 
maintenance  of  an  infant,  will  be  allowed  all  such  sums  as  the  Jut  authority. 
Court  would  have  authorised  if  it  had  been  applied  to.     Brown 
V.  SmitK  10  Ch.  D.  377. 

When  a  guardian  pays  an  inftint's  income  to  his  co-guardian 
by  whom  the  infant  is  properly  maintained,  the  guardian  will 
be  allowed  such  a  sum  as  was  proper  to  be  allowed  for  the 
maintenance  of  the  infant  without  vouching  the  details.  In 
re  Evans  ;   Welch  v.  Chennell,  2G  Ch.  D.  58. 

The  Court  has  jurisdiction  on  a  summary  application  to 
direct  past  maintenance  to  be  charged  on  an  infant's  freehold 
estate.     In  re  Howarth,  8  Ch.  415. 

It  seems  that  accumulations  of  income  may  be  applied  in 
maintenance  in  subsequent  years  without  express  authority. 
Edwards  v.  Grove,  2  D.  F.  &  J.  210. 

Powers  of  advancement  are  not,  in  the  absence  of  express  XII.  Power 
words,  to  be  confined  to  minority.     Clarke  v.  Hogg,  19  W.  R.  ment. 

617. 

A  power  of  advancement,  exerciseable  with  the  consent  of 
tlie  tenant  for  life,  may  be  exercised  after  the  bankruptcy  of 
the  tenant  for  life  with  his  consent  and  that  of  his  trustee 
in  bankruptcy.    In  re  Cooper;  Cooper  v.  Slight,  27  Ch.  D.  565. 

A  power  of  advancement  would  not  justify  the  payment  of  a 
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Chap.ZXX. 


Payment  to 
busbancL 


Payment  of 
debts. 


XIIL  In. 
demnity. 


XIV.  CobU. 


XV.  Power 
t4)  decide 
questions. 


sum  to  a  beneficiary  merely  to  put  into  his  own  pocket  But  it 
would  justify  the  payment  of  a  sum  for  the  purpose  of  making 
a  settlement  on  the  family  of  the  beneficiary  if  he  ha«  no 
property  producing  income.  Roper  Ctii^zon  v.  Roper  Curzon, 
11  Eq.  452. 

Such  a  power  would  not  justify  a  payment  to  the  husband  of 
a  beneficiary  without  some  security  for  the  repayment  of  the 
amount.  Talbot  v.  Marahfield,  3  Ch.  622;  In  re  Kershaw's 
Trusts,  6  Eq.  322. 

A  power  to  apply  a  sum  for  the  preferment,  advancement,  or 
otherwise  for  the  benefit  of  a  legatee  authorises  the  payment  of 
his  debts.  Lowther  v.  Bentinck,  19  Eq.  166 ;  see  In  re  Brittle- 
bank;  Coates  v.  Brittlebank,  30  W,  R.  99. 

An  indemnity  clause  providing  that  any  trustee  enabling  his 
co-trustee  to  receive  any  moneys  should  not  be  liable  to  see  to 
the  application  thereof  has  been  held  to  protect  a  tiiistee 
against  misappropriation  of  the  trust  fimd  by  his  co-trustee. 
Wilkins  V.  Hogg,  3  Giff.  116 ;  10  W.  R  47 ;  Pass  v.  Dundas, 
29  W.  R  332. 

A  direction  that  a  solicitor  trustee  is  to  be  allowed  to  charsre 
for  professional  services  will  be  limited  strictly  to  professional 
services,  unless  there  are  words  extending  the  direction  to  non- 
professional charges.  Harbin  v.  Darby,  28  B.  325;  In  re 
Anies ;  Ames  v.  Taylor,  25  Ch.  D.  72;  In  re  Cliapplc;  Newton 
V.  Chapman,  27  Ch.  D.  584. 

A  power  to  trustees  to  decide  questions  does  not  oust  the 
jurisdiction  of  the  Court.     Massy  v.  Rogers,  11  L.  R.  In  409. 
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CHAPTER  XXXL 

ABSOLUTE   INTERESTS   IN   PERSONALTY. 

I.  Bkquests  of  Personalty  with   Words  of  Limitation. 
1.  It  is  clear  that  a  bequest  to  A.  and  his  executors,  or  to  A.  C*i»P- 


and   his  representatives,   gives   A.   the   absolute   interest,  the  Bequest  to  A. 
additional  words  being  merely  words  of  limitation.     Lugar  v.  ^^uton  or 
Harman,    1   Cox,  250;    Taylor  v.    Beverley,    1    Coll.    108 ;  «??'*»*"*»" 
Ajypletan  v.  Rmvley,  8  Eq.  139. 

So,  too,  a  gift  to  A.  for  life,  and  then  to  liis  executors  or  Bequest  to  A. 

for  life  and 

administrators,  or  to  his  pei*sonal  representatives,  gives  A.  the  then  to  his 
absolute  interest.      A.-G,  v.  Malkin,  2  Ph.  64 ;    Sabertoii  v.  ^**^  "' 
Skeels,  1  R.  &  My.  587;  Alger  v.  Parrot,  L.  E.  3  Eq.  328; 
Aveim  V.  Lloyd,  5  Eq.  383  ;   Wing  v.  Wing,  24  W.  R  878. 

It  is  of  coui-se  immaterial,  that  the  life  interest  is  deter- 
minable.    Webb  V.  Sadler,  14  Eq.  533  ;  8  Ch.  419. 

If,  however,  tlie  gift  is  to  A.  for  life,  and  then  to  his  executors  In  what  case 
or  administrators  for  their  own  use  and  benefit,  they  will  take  take  bene-*™ 
beneficially.     Sanders  v.  Franks,  2  Mad.  147 ;  WaUis  v.  Taylor,  ^'^'^^' 
8  Sim.  241. 

But  the  intention  that  the  executors  are  to  take  beneficially 
must  be  unmistakeably  plain.     Stocks  v.  Dodsley,  1  Keen,  325. 

A  gift  to  A.  for  life  with  power  to  appoint  by  will  and  in 
default  of  appointment  to  his  executors  and  administrators, 
gives  an  absolute  interest  and  entitles  the  donee  to  immediate 
payment,  and  it  is  apparently  not  necessary  that  the  power 
should  be  released.  Devall  v.  Dickens,  9  Jur.  550 ;  Page  v. 
Soper,  11  Ha.  321. 
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Cliap.ZXXL  2.  A  gift  to  A.,  and  at  his  death  to  his  children,  would  it 
Gift  at  the  seems  give  a  life  interest  only  to  A.  In  re  Rusadl,  53  K  J. 
death  of  A      Qj^  4Q^ .  j.^^j  ^  jj  ^^^^^  21 ;  In  ve  Hirughton ;  Houghton  v. 

Brown,  53  L.  J.  Ch.  1019;  see  In  re  Percy ;  Percy  v.  Percy, 
24Ch.  D.  616. 
Bequest  to  A      3.  A  bequest  of  personalty  to  a  man  and  his  heirs  would  no 

and  hb  heirs.  i        i      i  • 

doubt  pass  the  absolute  interest. 
Bequest  to  A       So,  too,  a  bequest  to  A.  and  the  heirs  of  his  body,  or  to  A. 

and  the  hein 

ofhiabody.      and  the  heirs  of  his  body,  in  equal  proportions,  gives  A.  an 
absolute  interest  in  personalty.    Leventharpe  v.  Ashhie,  Rolle's 
Ab.  831,  pi  1;   Scale  v.  Seale,  1  P.  W.  290;  In  re  Barker's 
Trusts,  52  L.  J.  Ch.  565. 
Bequest  to  A       It  seems  that  in  wills  before  the  Wills  Act,  if  the  gift  is  to  A. 
if  he  dies        for  life,  and  if  he  die  without  issue  over,  an  absolute  interest 
oieH^fo^^   will  not  be  given  to  A.  by  implication,  though  if  the  property 
the  Wiila  Act  had   been   real   estate,  A.  would   have   taken   an   estate   tail. 
Procter  v.   Upton,  cit.  5   D.  M.  &  G.  199  ti.  ;    In  re  Bavks 
Timst;  Ex  parte  HoviU,  2  E.  &  J.  387;  see  A.-G.  v.  Bayley, 
2  B.  C.  C.  553 ;  Chandless  v.  Price,  3  Ves.  98 ;  Bodens  v.  Lord 
Gahmy,  2  Ed.  297. 
Bequest  to  A.       On  the  other  hand,  a  gift  to  A.  for  life  and  then  to  the  heirs 

for  life  and 

then  to  the  of  his  body,  and  if  he  die  without  issue  over,  gives  A.  an  absolute 
body  foUowed  interest  BvJtterfield  v.  Butterfield,  1  Ves.  sen.  133 ;  Hieehridge 
by  a  gift         y  K'dhuime,  2  Ves.  sen.  233;   Williams  v.  Lewis,  3  Dr.  669; 

over.  '  ' 

6  H.  L.  1013  ;  see,  too,  Elton  v.  Eason,  19  Ves.  73 ;  GaHh  v. 
Baldwin,  2  Ves.  sen.  64jS  ;'  Tothill  v.  Pitt,  1  Mad.  488 ;  7  B.  P. 
C.  453;  Broumker  v.  Bagot,  19  Ves.  574;  1  Mer.  271. 

Of  course  if,  in  wills  before  the  Wills  Act,  the  gift  over  upon 
failure  of  issue  can  be  limited  to  failure  of  issue  at  the  death  of 
the  tenant  for  life,  a  prior  gift  to  A.  and  the  heirs  of  his  body 
gives  A.  an  interest  defeasible  upon  failure  of  issue  at  his  death. 
Read  v.  Snell,  2  Atk.  642 ;  Hodgeson  v.  Bussey,  2  Atk.  89 ; 
Paine  v.  StraUon,  2  Atk.  647 ;  3  B.  P.  C.  257 ;  Feerne,  C.  R  494. 

In  these  cases  the  testator  has  shown  a  clear  meaning,  that 
the  property  should  go  in  a  course  of  devolution,  till  there  is  an 
exhaustion  of  heirs  of  the  body ;  and,  as  this  intention  cannot 
be  carried  into  effect,  the  Court  gives  an  absolute  interest  in 
personalty.     See  Ex  parte  Wynch,  5  D.  M.  &  G.  188. 
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But  if  such  au  intention  is  not  manifested,  it  seems  that  the  Ch*p.  XXXI. 
Courts  will  be  unwilling  to  apply  the  rules  of  tenure  to  personal  in  what  cases 
estate,  and  it  must  be  collected  from  the  general  language  ofbodywillije 
the  will,  whether  the  words  heirs  and  heirs  of  the  body  are  f.  ^.'*^.  *'^ . 

•^  limitation  in 

intended  to  be  words  of  limitation  or  purchase.  bequeBts  since 

.  .  n      i-i*  1^1  1  *^®  Wills  Act. 

Thus,  if  the  bequest  is  to  A.  for  life,  and  after  her  decease  to 
her  heirs  as  she  shall  give  it  by  will,  and  if  she  die  without  a 
will  to  her  right  heirs  for  ever,  the  term  right  heirs  is  equivalent 
to  executors  and  administrators.     Powell  v.  Boggis,  35  B.  535. 

So  if  the  intention  is  to  create  a  succession  of  estates,  as  in  a 
gift  to  A.  for  life  and  after  his  decease  to  the  heirs  male  of  his 
body,  and  so  in  succession,  A.  takes  an  absolute  interest.  Button 
V.  Tivining,  3  Mer.  176;  see  Cleary's  Tnuit,  16  Ir.  Ch.  438; 
SparliTig  v.  Parker,  29  B.  450. 

But  if  there  is  anything  to  show  that  the  heirs  were  to  take  Words  of 
by  purchase ;  if,  for  instance,  they  are  to  take  as  tenants  in  puper-added 
common,  the  life  estate  will  not  be  enlarged,  whether  there  is  a  ^o^^efra 
gift  over  in  default  of  issue  or  not.     Bull  v.  Coinhcrhach,  25  B.  »  ^^rd  of 

purchase. 

540;  Jacobs  v.  Amyott,  4  B.  C.  C.  542;  Jeaffresons  Ti^st^ 
L.  R.  2  Eq.  276 ;  see,  too.  In  re  Russell,  53  L.  J.  Ch.  400 ;  revd. 
W.  N.  1885,21;  52  L.  T.  559. 

So,  too,  in  a  gift  to  A.  for  life  with  a  direction  that  he  was  to 
have  no  power  over  the  property  beyond  its  legal  vestment  for 
conveyance,  &c.,  and  after  his  decease  to  his  heirs,  A.  took  only 
a  life  interest  in  the  personalty,  though  he  took  the  realty  in 
fee.  Herrick  v.  Franklin,  6  Eq.  593 ;  see  Covifort  v.  Broxon, 
10  Ch.  D.  146. 

Th3  better  opinion  seems  now  to  be,  that  the  Court  will  not  Whether  the 
shrink  from  giving  a  diflFerent  construction  to  the  words  heirs  atmction  will 
and  heirs  of  the  body  as  rec^ards  realty  and  personalty,  though  ^  adopted  aa 

•^  o  J  r  J  J  n     regarda  realty 

given   together   in   tlie   same    clause.     Herrick  v.   Franklin,  and  per- 
sonalty where 
SfUpra,  they  are  given 

4.  The  word  issue  is  less  "  mysteriously  inflexible  "  than  the  ^^®*  ®'* 
words  heirs  of  the  body,  and  therefore  in  a  gift  of  personalty  to 
A.  and  his  issue  it  may  be  a  word  of  limitation  or  of  purchase, 
in  which  latter  case  the  same  question  arises  as  in  gifts  to  A. 
and  his  children,  whether  A.  and  the  issue  take  jointly  or 
whether  the  issue  take  subject  to  a  life  interest  in  A. 
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C]iap.ZZXL  a.  Primd  facie  it  seems  a  gift  of  personalty  to  A.  aud  his 
Bequests  to  issue,  as  it  would  give  A.  an  estate  tail  in  realty,  gives  him  an 
hii^e."  absolute  interest  in  personalty.  This  seems  clear,  when  there 
is  a  gift  over  in  default  of  issue,  for  the  limitation  over  shows, 
that  the  gift  is  meant  to  extend  to  all  the  issue,  and  all  the 
issue  might  not  be  capable  of  taking  jointly  with  the  parent. 
Lyon  V.  Michell,  1  Mad.  467 ;  Beaver  v.  Kowell,  25  B.  551 ;  Re 
Andrews*  Will,  27  B.  608 ;  Bonn  v.  Penny,  1  Mer.  20 ;  19  Yes. 
544;  Gibha  v.  Tait,  8  Sim.  132. 

And  apparently  the  same  rule  will  hold  good  even  where 
there  is  no  gift  over.  Hai^ey  v.  Towell,  7  Ha.  231 ;  Samuel  v. 
Samuel,  9  Jur.  222 ;  Prentice  v.  Brooke,  5  L.  R  Ir.  435 ;  but 
quoii^e. 

The  case  is  stronger  in  favour  of  this  construction,  if  it  is  a 

gift  of  realty  and  personalty  together,  or  if  personalty  is  directed 

to  go  in  the  same  way  as  realty.     Parkin  v.  Knight,  15  Sim. 

83 ;  Tate  v.  Clarke,  1  B.  100. 

In  what  cases      b.  If,  however,  there  is  any  evidence,  that  the  testator  did 

a  word  of        Qot  Tise   the  word   as   a   word   of  limitation,  by  the  use   of 

pure  ase.         expressions  implying,  either  that  the  parent  and  issue  take 

concurrently :  Clay  v.  Pennington,  7  Sim.  370 ;  Law  v.  Thorp, 

27  L.  J.  Ch.  649 ;  or  that  the  issue  take  after  the  parent's  death 

as  purchasers :  Lampley  v.  Blower,  3  Atk.  396 ;  Parsons  v. 

Coke,  4  Dr.  296 ;  or  that  they  are  to  take  by  substitution,  by 

directing,  for  instance,  that  the  issue  are  to  take  per  stirpes : 

Butter  V.  Ommaney,  4  Buss.  70 ;  Pearson  v.  Stephen,  5  BL  N.  S. 

203 ;  Dick  v.  Lacy,  8  B.  214  ;  Re  Stanhopes  Trusts,  27  B.  201, 

the  issue  will  take  by  purchase. 

Bequests  to         c.  If  the  gift  of  personalty  is  to  A.  for  life  and  then  to  his 

theiTto  hL*°   issue,  whether  there  is  a  gift  over  in  default  of  issue  or  not,  A. 

issue.  tyj^^g  Quiy  j^  estate  for  life.    Knight  v.  EUis,  2  Bro.  C.  C.  569 ; 

Ex  parte  Wynch,  5  D.  M.  &  G.  188;  GoUln^y  v.  Crahh,  19  B. 

338 ;  Foster  v.  Wyhrants,  I.  R  11  Eq.  40. 

And  the  same  rule  applies  with  regard  to  the  personalty, 
where  real  and  personal  property  are  given  together,  unless  there 
is  something  to  show  that  the  personalty  was  to  go  in  the  same 
manner  as  the  realty. 

**  Except   in  a  qase   where  the  personalty   is  either  quite 
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subordinate  in  value  or  a  mere  adjunct  of  the  realty,  as,  for  Chap.  XXXI. 
example,  a  leasehold  garden  held  together  with  a  freehold  house, 
it  is  very  difficult  to  give  any  sound  logical  reason  for  the 
proposition,  that  an  intention  that  the  two  kinds  of  property 
should  go  together  ought  to  carry  the  whole  in  accordance  with 
the  rules  applicable  to  realty  rather  than  with  those  which 
would  apply  to  a  bequest  of  personalty  alone."  Per  Lord 
Hatherley,  Jackson  v.  Calvert,  1  J.  &  H.  235. 

But,  though  only  a  life  estate  may  be  given  to  the  ancestor, 
if  the  issue  are  to  take  successively  according  to  seniority,  and 
not  conjointly,  issue  will  be  treated  as  a  word  of  limitation. 
Jordan  v.  Lowe,  6  B.  350. 


11.  Gifts  of  the  Income  of  Property  Indefinitely. 

A  gift  of  the  income  of  property  to  a  person,  without  limita- 
tion as  to  time,  is  a  gift  of  the  capital,  where  no  other  disposition 
of  the  capital  is  made. 

This  is  the  case,  though  the  gift  may  be  to  the  separate  use,  Gift  of  income 
or  through  the  medium  of  a  trust.     Elton  v.  Shepherd,  1  B.  C.  "^^J^^^^  J*^ 
C.  532 ;   Phillips  v.  Chnahevlayne,  4  Ves.  51 ;  Rawlings  v.  «>rp«* 
Jennings,  13  Ves.  39 ;  Boosey  v.  Gardner,  18  B.  471 ;  Halg  v. 
Swiney,  1  S.  &  St.  487;   Humphrey  v.  Humphrey,  1  Sim. 
N.  S.  536 ;  Watkins  v.  Weston,  32  B.  238 ;  3  D.  J.  &  S.  434 ; 
Penny  v.  Pippin,  15  W.  R.  306. 

A  gift  of  income  during  widowhood  is  a  gift  for  life  or  during  income 
widowhood ;  but  a  gift  of  income  to  a  legatee  so  long  as  she  hood!^  ^*  ^""^ 
should  continue  single  and  unmarried  has  been  held  to  be  an 
absolute  interest  if  the  legatee  did  not  marry.     Rishton  v.  Cobh, 
5  M.  &  Cr.  145 ;  see  25  Ch.  D.  689. 

In  the  same  way  a  gift  of  the  income  of  property,  with  a  power 
superadded  of  disposing  of  it  by  will,  is  an  absolute  interest. 
Soutliouse  v.  Bate,  16  B.  132  ;  We<d€  v.  OUive,  32  B.  421. 

The  fact,  that  legacies  are  given  at  the  decease  of  the  person, 
to  whom  the  income  is  given  indefinitely,  will  only  cut  down  the 
absolute  interest  to  the  extent  of  the  legacies.  Jennings  v. 
Baily,  17  B.  118. 
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Upon  similar  principles  a  gift  of  income  to  A.  for  life,  and 
then  to  B.  indefinitely,  gives  B.  the  absolute  interest.  Claugh 
V.  Wynne,  2  Mad.  188. 

But  a  gift  of  income  to  B.  and  C.  and  the  survivor  of  them 
gives  tliem  only  life  interests.     Blann  v.  Bell,  2  D.  M,  &  G. 
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III.  Property  and  Power. 

1.  A  gift  to  be  at  the  disposal  of  A.  is  an  absolute  gift.  KoioUni 
V.  Walsh,  4  De  G.  &  S.  584 ;  Re  Maxwells  Will,  24  B.  246 ; 
Hoy  V.  Master,  6  Sim.  568 ;  Kellett  v.  Kellett,  L.  R.  3  H.  L. 
160. 

The  same  construction  has  been  adopted  where  property  has 
been  directed  to  be  at  the  disposal  of  A-  by  will,  or  after  his 
death.  Rohiiison  v.  Dusgate,  2  Ver.  180 ;  Hixon  v.  Oliver,  13 
Ves.  108. 

2.  If  there  is  a  gift  to  A.  in  general  terms,  a  superadded  power 
to  dispose  of  the  property  in  question  by  will,  or  at  the  donee's 
death,  does  not  cut  down  the  absolute  gift  SoutJiouse  v.  Bate, 
16  B.  132;  Weale  v.  Ollive,  32  B.  421  ;  Comber  v.  Graham,  1 
R  &  M.  450 ;  Re  Mortlock'sTrust,  3  K.  &  J.  456.  See  Hales  v. 
Marge'i'umh,  3  Ves.  299 ;  and  Bull  v.  Kingston,  1  Mer.  314. 

So  a  devise  of  lands  in  fee  to  the  intent  that  the  devisee  may 
enjoy  the  same  for  life  and  by  will  dispose  of  the  same,  gives  the 
devisee  the  fee.     Doe  d.  Herbert  v.  Thomas,  3  A.  &  E.  123. 

And  even  a  superadded  power  to  disf)ose  of  the  property  among 
a  particular  class  will  not  cut  down  the  absolute  interest  pre- 
viously given.  Howarth  v.  Deivell,  29  B.  18 ;  Brook  v.  Brook, 
3  Sm.  &  G.  280 ;  Reeves  v.  Baker,  18  B.  372. 

Of  course  a  mere  power  to  dispose  of  property  among  a  certain 
class  gives  no  property  to  the  donee  of  the  power.  Birch  v. 
Wade,  3  V.  &  B.  198  ;  Blaken^y  v.  Blakeney,  6  Sim.  52.  See 
Acheson  v.  Fair,  3  Dr.  &  War.  512. 

3.  But  if  the  gift  is  to  A.  for  life,  with  a  superadded  power  to 
dispose  of  the  whole  for  his  own  benefit,  A.  takes  only  a  life 
interest  if  he  does  not  exercise  the  power.  Archibald  v.  Wright, 
9  Sim.  161 ;  Bradley  v.  Westcott,  13  Ves.  445 ;  Reith  v.  Seymour, 
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4  Russ.  263 ;  Scott  v.  Joaselyn,  26  B.  174 ;  Pennock  v.  Pennoch,  C^ap- 
13  Eq.  144 ;  In  re  StHnger'a  Estate;  Shaw  v.  Ford,  6  Ch.  D. 
1 ;  In  re  Thomson's  Estate  ;  HerrtTig  v.  Barrow,  14  Ch.  D. 
263. 

In  such  a  case  the  presentation  of  a  petition  for  payment  out 
of  Court  amounts  to  an  appointment,  and  entitles  the  legatee 
absolutely.  HoUoway  v.  Clarhson,  2  Ha.  521 ;  Cambridge  v. 
Rouse,  25  B.  574 ;  David's  Timsts,  Johns.  495. 

And  when  the  tenant  for  life  has  power  to  go  to  the  principal, 
only  if  the  income  is  insufficient,  she  is  entitled  only  to  so  much 
of  the  capital  as  will  aflFord  a  suitable  maintenance.  Re  Pedrotti's 
Will,  27  B.  583. 


IV.  Effect  of  Subsequent  Restrictions  upon  Absolute 

Interests. 

In  some  cases  there  is  an  absolute  gift  in  the  first  instance,  out 
of  which  particular  interests  are  subsequently  carved.  In  such 
cases  the  rule  is : — 

"  If  a  testator  leave  a  legacy  absolutely  as  regards  his  estate.  Absolute 
but  restricts  the  mode  of  the  legatee's  enjoyment  of  it  to  secure  down  for  a 
certain  objects  for  the  benefit  of  the  legatee,  upon  failure  of  such  p^^!^^^ 
objects  the  absolute  gift  prevails.     But  if  there  be  no  absolute  jemaia »« 
gift  as  between  the  legatee  and  the  estate,  but  particular  modes  purposes  do 
of  enjoyment  are  prescribed,  and  those  modes  of  enjoyment  fail,  eflfect 
the  legacy  forms  part  of  the  testator's  estate,  as  not  having  in 
such  event  been  given  away  from  it.     In  the  latter  case  the  gift  is 
only  for  a  particular  purpose ;  in  the  former  the  purpose  is  the 
benefit  of  the  legatee  as  to  the  whole  amount  of  the  legacy,  and 
the  directions  and  restrictions  are  to  be  considered  as  applicable 
to  a  sum  no  longer  part  of  the  testator's  estate,  but  already  the 
property  of  the  legatee."    Per  Lord  Cottenhara,  Lassence  v. 
Tieimey,  1  Mac.  &  G.  551. 

Thus,  if  there  is  an  absolute  gift  by  a  will,  and  restrictions  are 
imposed  upon  the  legatee's  enjoyment  by  a  codicil,  the  absolute 
gift  remains  so  far  as  the  restrictions  do  not  extend.    Norman 
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Ch>p.xxxi.  V.  Kynaston,  3  D.  F.  &  J.  29 ;  Watkins  v.  Weston,  3  D.  J.  &  S. 
434. 

.  So  when  there  is  a  valid  appoiDtment  to  objects  of  a  power, 
with  limitatioDs  or  restrictions  which  are  beyond  the  power,  the 
invalid  restrictions  may  be  rejected.  Stephen  v.  Gadsden,  20 
B.  463;  Oen^ard  v.  Butler,  ib,  541 ;  Churchill  v.  ChurchUl,  5 
Eq.  44 ;  Webb  v.  Sadler,  14  Eq.  538 ;  8  Ch.  419. 

But  where  there  is  no  absolute  gift,  the  legatees  can  take  no 
more  than  is  given  them.     Savage  v.  Tyers,  7  Ch.  356. 

The  difficulty  in  these  cases  lies  in  ascertaining,  whether  there 
is  an  absolute  gift  in  the  first  instance  or  not.  The  question  is 
whether  the  original  gift  is  qualified  by  the  words  in  which  it  is 
given :  Scawin  v.  Watson,  10  B.  200 ;  Gompertz  v.  GoTnpetiz, 
2  Ph.  107 ;  Lassen^e  v.  Tierney,  1  Mac.  &  G.  551 ;  Harris  v. 
Newton,  25  W.  R  228 ;  46  L.  J.  Ch.  268 ;  Re  Richards ; 
Williams  v.  Gorvin,  50  L.  T.  22  ;  or  whether  there  is  an  inde- 
pendent gift,  with  a  direction  as  to  the  mode  of  its  enjojnnent 
Campbell  v.  Brownrigg,  1  Ph.  301 ;  WhitteU  v.  Dudin,  2  J. 
&  W.  279 ;  Winckworth  v.  Winckworth,  8  B.  576 ;  Mayer  v. 
Townsliendy  3  B.  443;  McTear  v.  McDowell,  11  Ir.  Cb.  338 
Welply  V.  Cormick,  16  Ir.  Ch.  74 ;  Kellett  v.  Kellett,  L.  R.  3 
H.  L.  160 

When  an  absolute  interest  is  cut  down  to  a  life  estate,  with 
a  power  of  appointment  among  children,  this  does  not  mean 
that  the  absolute  interest  is  to  be  cut  down,  only  if  the  donee 
appoints,  but  if  there  are  children  the  donee  is  bouud  to  appoint 
to  them.     Butler  v.  Gray,  5  Ch.  26. 

Upon  the  question  to  whom  a  fund  results  where  the  trusts  of 
the  settlement  fail,  see  In  re  Nash*s  Ti^usts,  30  W.  R  406. 


Power  and 
trust 


V.  Gifts  Beneficial  or  in  Trust. 


On  the  question  whether  a  gift  is  beneficial  or  in  trust,  the 
cases  are  numerous.  The  inclination  of  the  Courts  is  not  to 
construe  doubtful  words  into  a  declaration  of  trust,  and  many 
of  the  earlier  cases  in  which  a  trust  has  been  held  to  be  created 
would  probably  now  be  differently  decided. 
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A.  A  gift  to  a  person  for  some  particular  purpose,  whether  ^*P-  3^^?» 
declared  or  not,  creates  a  trust,     Coiyai^ation  of  Gloucester  v.  Words  snffi- 
.Wood,  3  Ha.  131;  1  H.  L.  272;  Aston  v.  Wood,  6  Eq.  419 ;  a tUt? '^'*^'' 
see  Barrs  v.  Fewkes,  2  H.  &  M.  60 ;  12  W.  R.  666  ;  13  W.  R. 

987. 

So,  too,  the  words  "  to  the  intent "  create  a  trust.  Raikes  v. 
Ward,  1  Ha.  445. 

And  where  an  executrix  had  received  a  legacy  for  her 
trouble,  a  bequest  of  the  residue  to  her,  "  well  knowing  that 
she  will  make  a  good  use  and  dispose  of  it  in  a  manner  in 
accordance  with  my  views  and  wishes,"  was  held  to  be  in  trust 
Briggs  v.  Penny,  3  De  G.  &  Sm.  525;  3  Mac.  &  G.  546; 
Bernard  v.  Minshnll,  Johns.  276 ;  see  Stead  v.  Mellor,  5  Ch. 
D.  225. 

B.  The  cases  are  more  difficult,  where   the  intention  is  to  Precatory 
give  the  donee  a  beneficial  interest,  but  there  is  a  recommenda- 
tion to  apply  the  property  for  the  benefit  of  certain  objects. 

In  such  cases  the  Court  will  imply  a  trust  if  the  property  to  be 
subject  to,  and  the  objects  to  be  benefited  by,  the  implied  trust 
are  sufficiently  certain. 

1.  It  must  be  clear  that  the  testator  intends  the  property  he  It  muBt  ho 
has  bequeathed,  or  some  part  of  it,  to  be  applied  by  the  donee  property  ia  to 
for  the  purposes  of  the  trust.  S^e'tTOst!'  *"" 

a.  Therefore  mere  expressions  of  a  desire  that  the  donee  will 
be  kind  to:  Buggins  v.  Yates,  9  Mod.  122;  8  Vin.  Ab.  72, 
pi.  27;  remember:  Bardswell  v.  Bardstcell,  9  Sim.  319;  con- 
sider :  Sale  v.  Moore,  1  Sim.  534 ;  deal  justly  by :  Pope  v.  Pope, 
10  Sim.  1 ;  educate  and  provide  for :  Afacnab  v.  Whithrcad, 
17  B.  299 ;  Winch  v.  Brutton,  14  Sim.  379 ;  Fox  v.  Fox,  27  B. 
301 ;  or  do  justice  to :  Ellis  v.  Ellis,  23  W.  R  382,  a  certain 
class  of  persons  will  raise  no  trust. 

6.  Though  some  property  may  be  mentioned  out  of  which 
the  trust  is  to  be  performed,  this  is  not  enough,  if  it  is  not  clear 
what  the  property  is;  as  if  the  donee  is  requested  to  give 
"whatever  she  can  transfer:"  Flint  v.  Hughes,  0  B.  342;  or 
the  bulk:  Palmer  v.  Simraonds,  2  Dr.  221;  or  "when  no 
longer  required  by  her :  '*  Mussoorie  Bank  v.  Raynor,  7  App. 
C.  32¥;   or   if  the    precatory   words   apply   not  only   to  the 
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property  given  by  the  testator,  but  to  all  the  property  of  tho 
legatee :  Eade  v.  Eade,  5  Mad.  118 ;  Leckmere  v.  Lame,  2  M. 
&  K.  197 ;  Pamall  v.  Pmmall,  9  Ch.  D.  96.  See  Knight  v. 
Boughton,  3  B.  148;  11  CI.  ife  F.  513. 

c.  As  there  can  be  no  gift  over  of  what  a  legatee  does  not 
dispose  of,  so  no  trust  will  be  fixed  upon  it  Bland  v.  Bland, 
2  Cox.  349;  Wilson  v.  Major,  11  Ves.  205;  Pushman  v. 
Filliier,  3  Ves.  7 ;  Coxvman  v.  Harrison,  10  Ha.  234 ;  Oreew 
V.  Marsden,  1  Dr.  646. 

2.  If  the  donee  has  a  wide  discretion  as  to  the  objects  to  be 
benefited,  so  that  it  is  uncertain  whom  the  testator  meant, 
the  Court  will  infer  that  precatory  words  were  not  intended 
to  create  an  imperative  trust.     Bernard  v.  MinahvU,  Jo.  276, 287. 

a.  Thus,  where  there  is  absolute  power  of  disposal,  with  a 
confidence  expressed,  that  the  donee  will  dispose  of  the  property 
according  to  the  testators  wishes,  where  none  are  expressed, 
there  is  no  trust.  Reid  v.  Atkinson,  I.  R.  5  Eq.  162,  373; 
Crcagh  v.  Murphy,  I.  R.  7  Eq.  182. 

6.  Though  words  are  used,  such  as  "  family,"  "  relations/*  or 
"heirs,**  to  which  the  Court  would  give  a  meaning  in  a  direct 
gift,  no  trust  will  be  implied  if  it  is  uncertain  what  the  testator 
meant  by  them.  Harland  v.  Tingg,  1  B.  C.  C.  141 ;  Wright  v. 
Atkyna,  17  Ves.  255;  1  V.  &  B.  313;  19  Ves.  299;  T.  &  R 
162 ;  Sug.  Prop.  388 ;  Williama  v.  Williaina,  1  Sim.  N.  S.  358 ; 
Green  v.  Marsden,  1  Dr.  646 ;  Meredith  v.  Heneage,  1  Sim. 
542 ;  Greene  v.  Greene,  I.  R  3  Eq.  90,  629. 

3.  No  trust  will  be  implied  from  precatory  words : 

a.  Where  the  donee  may  at  his  discretion  apply  the  property 
to  other  purposes.  Lefroy  v.  Flood,  4  Ir.  Ch.  1 ;  Curtis  v. 
Rippon,  5  Mad.  434 ;  Hotcse  v.  House,  23  W.  R  22 ;  Ex  parte 
Paym,  2  Y.  &  C.  Ex.  636. 

6.  Or  where  there  is  an  express  direction  that  the  donee's 
absolute  interest  is  not  to  be  curtailed.  Huskinsan  v.  Bridge, 
15  Jur.  738;  Eaton  v.  Watts,  1  Eq.  151. 

c.  Where  the  precatory  words  are  stated  not  to  be  obliga- 
tory. Young  v.  Martin,  2  Y.  &  C.  C.  582;  Shepherd  v. 
Nottidge,  2  J.  &  H.  766 ;  In  re  Bond ;  CdU  v.  Hawes,  4  Ch. 
D.  238.  ^ 
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d  Or  where  the  donee  is  to  take  free    and    unfettered.  Cluip.xxxi. 
Mm^edith  v.  ffeneage,  1  Sim.  542 ;  10  Pr.  306 ;  Hoy  v.  Master 
6  Sim.  668 ;  WhUe  y.  Briggs,  15  Sim.  33. 

4.  Where,  however,  there  is  sufficient  certainty  on  the  points  What  words 
ah-eady  mentioned,  a  trust  may  be  implied  from  any  of  the  tTrSe  T^ 
following  expressions :  trust'^"^ 

a.  Words  of  confidence,  such  as  "  trusting : "  Baker  v.  Moaelet/^ 
12  Jur.  740;  Irvine  v.  Sullivan,  8  Eq.  673;  "confiding;" 
Oriffitha  v.  Evan,  5  B.  241 ;  "  not  doubting : "  Parsons  v 
Baket\  18  Ves.  476;  ''firm  conviction:"  Barnes  v.  Grant,  26 
L.  J.  Ch.  92. 

b.  Words  of  request  and  entreaty,  such  as  "entreat:" 
Prevost  V.  Clarke,  2  Mad.  458;  "require  and  entreat  :*'  Taylor 
V.  George,  2  V.  &  B.  378;  "wish  and  request: "  Foley  v.  Parry, 
6  Sim.  138;  2  M.  &  K.  138;  "dying  request:"  Pierson  v. 
Garnet,  2  B.  C.  C.  37,  226;  "request:"  Bade  v.  Eadc,  5  Mad. 
118 ;  "  beg : "  Coi^hct  v.  Corbet,  I.  R.  7  Eq.  456  ;  "  dying  wish  : " 
Godfrey  v.  Godfrey,  11  W.  R  554;  "last  will:"  Hinxman  v. 
Poynder,  5  Sim.  546 ;  "  wish  and  desire : "  Liddard  v.  Liddard, 
28  B.  266 ;  see  Teasddle  v.  Braiihwaite,  5  Ch.  D.  630 ;  "  desire : " 
Harding  v.  Glyn,  1  Atk.  469. 

c.  Even  words  of  advice  and  recommendation,  such  as 
"advise:"  ParJcer  v.  Bolton,  5  L.  J.  Ch.  98;  "recommend:" 
Tihbets  v.  Tibbets,  19  Ves.  656;  Jac.  317;   Horwood  v.  ^Yc8t, 

1  S.  &  St.  387 ;  Ford  v.  Fowler,  3  B.  146 ;  Malim  v.  KcighUy, 

2  Ves.  jun.  333,  529. 

C.  As  to  the  interest  taken  by  the  donee  in  trust : 

1.  If  there  is  a  gift  subject  to  trusts,  the  donee  takes  what-  DistiDction 
ever  is  not    required   for  the   performance   of    those    trusts,  gift  aubject 
Dawson  v.  Clarke,  15  Ves.  409 ;  18  Ves.  247  ;  King  v.  Dcnison,  ^^^^^ 
1  V.  &  B.  261 ;  Fenton  v.  Hawkins,  9  W.  R  300 ;  Clarke  v.  *«^^*»- 
Hilton,  L,  R  2  Eq.  810. 

2.  On  the  other  hand,  if  the  gift  is  upon  trust,  the  donee 
takes  the  whole  upon  trust  for  the  purposes  declared ;  or  for 
the  heir  at  law  or  next  of  kin,  if  those  purposes  fail,  or  are  not 
exhaustive  or  not  declared.  Hobart  v.  Countess  of  Suffolk,  2 
Vern.  644;  Countess  of  Bristol  v.  Hungerford,  ib.  645; 
Kellett  V.  KcUett,  1  Ba>  &  Be.  533;  3  Dow.  248;  Watson  v. 
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Gift  npon 
condition  may 
rAise  a  trust. 


In  what  cases 
the  donee 
takes  the 
whole  on 
trust. 


Gases  where 
the  donee  in 
trust  is  in- 
tended to 
take  some 
interest. 


HayeSy  5  M.  &  Cr.  125;  Mullen  v.  Bowman,  1    Coll.  197 
Andrews  v.  Andrews,  1  Coll.  186 ;  Love  v.  OazCy  8  B.  472. 

It  may  be  noticed,  that  a  devise  of  property,  upon  condition 
of  making  certain  payments  out  of  it,  which  are  shown  on  the 
face  of  the  instrument,  to  exhaust  the  whole,  is  in  efifect  a  gift 
of  the  whole  upon  trust,  and  not  subject  to  trusts.  A.-O.  v. 
Wax  Chandlers,  L.  R.  6  H.  L.  1 ;  A.-O.  v.  Merchant  Taylors,  6 
Ch.  512 ;  and  see  Bird  v.  Har^ns,  9  Elq.  204. 

3.  Again,  where  the  gift  is  to  the  donee  indefinitely,  without 
w^ords  expressly  giving  a  beneficial  interest,  followed  by  preca- 
tory w^ords,  which  raise  a  trust  in  favour  of  a  particular  class, 
the  donee  takes  the  whole  in  trust ;  as  where  the  gift  was  to 
the  testator's  wife,  under  the  firm  conviction  that  she  would 
dispose  of  and  manage  the  same  for  the  benefit  of  her  children. 
Barnes  v.  Grayit,  2  Jur.  N.  S.  1127;  26  L.  J.  Ch.  92;  Talbot 
V.  O'SuUivan,  6  L.  R.  Ir.  302 ;  see  In  re  Rae's  Estate,  1  L.  R 
Ir.  174. 

So  a  gift,  without  words  of  benefit  superadded,  for  some 
particular  purpose,  whether  declared  or  not,  raises  a  trust  as 
to  the  whole.     Corporation  of  Gloucester  v.  Wood,  3  Ha.  131 ; 

1  H.  L.  272 ;  Aston  v.  Wood,  6  Eq.  419. 

Where  the  gift  is  in  trust,  the  fact  that  the  donee  is  described 
as  wife  or  relation  of  the  testator,  or  that  a  legacy  is  given  to 
the  heir;  will  not  entitle  such  donee  to  any  beneficial  interest 
Wych  V.  Packington,  3  B.  P.  C.  44 ;  Wills  v.  Wills,  1  Dr.  & 
War.  439  ;  Starlcey  v.  Brooks,  1  P.  W.  390. 

Where  a  precatory  trust  is  created  in  favour  of  a  class,  the 
donee  may  limit  the  shares  of  female  members  of  the  class  to 
their  separate  use.     Willis  v.  Keymer,  7  Ch.  D.  181. 

4.  If  words  of  benefit  are  superadded,  if,  for  instance,  the  gift 
is  to  A.  for  his  own  use  and  benefit,  or  absolutely,  followed  by 
words  which  raise  a  trust,  the  donee  takes  beneficially,  subject 
to  those  trusts.  Wood  v.  Cox,  5  M.  &  Cr.  684;  Shelley  v. 
Shelley,  6  Eq.  540 ;  h*vine  v.  Sullivan,  8  Eq.  673. 

But  the  case  is  difi^erent  if  such  words  as  "for  her  solo  use 
and  benefit "  can  be  shown  to  be  inserted  merely  for  the  purpose 
of  excluding  a  husband  from  the  trust,  as  in  Stuths  v.  Sargon, 

2  Kee,  255 ;  3  M.  &  Cr.  507,  where  the  gift  was  to  A.  for  h^ 
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sole  use  and  benefit,  independent  of  her  husband,  for  an  ex-  Chap.  XXXI, 
press  purpose. 

5.  So  though  the  gift  may  be  upon  trust,  it  may  appear  that 
the  donee  is  intended  to  take  some  beneficial  interest  bv  the 
fact  that  the  testator  calls  her  his  heiress,  or  expressly  excludes 
his  heir  from  any  benefit.  Rogers  v.  Rogers,  3  P.  W.  193; 
Hughes  v.  Evans,  13  Sim.  496 ;  see  WUlianis  v.  Roherts,  27 
L.  J.  Ch.  177 ;  4  Jur  N.  S.  18. 

6.  Again,  the  trust  may  not  arise  till  the  death  of  the  donee  Caaea  where 
upon  trust,  in  which  case  he   will  take  beneficially  during  not  ariae  till 

his  life.  Z'^' 

a.  Where  there  are  words  of  indefinite  gift  followed  by  a 

recommendation  or  entreaty  that  the  donee  will  at  his  decease 

give  the  property  to  a  certain  class,  this  raises  a  trust  subject  to 

his  life  interest.    Pierson  v.  Garrett,  2  B.  C.  C.  38, 220;  Malim 

V.  Keighley,  2  Ves.  jun.  333,  529 ;  Cholmondeley  v.  Cholmon-- 

deley,  14  Sim.  590 ;  Prevost  v.  Clarke,  2  Mad.  458. 

The  same  construction  was  adopted,  where  there  was  an 
intention  that  the  donee  was  not  to  dispose  of  the  capital  in  her 
lifetime,  followed  by  a  recommendation  to  give  the  property  in 
a  certain  way.     See  Horwood  v.  West,  1  S.  &  St.  387. 

6.  So,  too,  where  the  gift  is  to  A.  for  his  own  sole  use  and  benefit, 
with  an  expression  of  desire  or  confidence  that  he  will  dispose 
of  it  among  a  certain  class  during  his  life  and  at  his  decease, 
the  donee  takes  a  life  interest  with  a  power  of  appointment  by 
deed  or  will.  Harding  v.  Glyn,  1  Atk.  409 ;  Evans  v.  Evans, 
12  W.  R.  508;  Cumick  v.  Tucker,  17  Eq.  320;  Fordham  v. 
Speight,  23  W.  R.  782 ;  Le  Marchant  v.  Le  Marchant,  18  Eq. 
414;  see,  however,  In  re  Hutchinson  <fe  Tenant,  8  Ch.  D.  540. 

c.  And  even  where  there  was  a  gift  to  A.  to  and  for  his  sole 
use  and  benefit,  subsequent  words,  expressive  of  confidence  that 
the  donee  would  apply  the  same  for  her  children  thereafter, 
were  held  to  give  an  interest  for  life  with  a  power  of  appoint- 
ment    Gully  V.  Cregoe,  24  B.  185. 

And  even  in  the  absence  of  anything  to  show  that  the  donee 
was  intended  to  take  a  life  interest,  the  same  construction  has 
been  adopted.  Ware  v.  Mallard,  21  L.  J.  Ch.  355;  10  Jur.  492; 
Shovelton  v.  Shovelton,  32  B.  143. 
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xshxp.'XXXL  d.  Where  a  power  is  given  to  a  person  to  dispose  of  property 
Cases  where  for  herself  and  her  children,  she  does  not  take  an  absolute  in- 
in  tort  U       *^^®st     Crockett  v.  Crockett,  2  Ph.  553. 

th^^h'^'te^f  ^^^  ^^^^  ^^^  legatee  take  absolutely  where  property  is  given 
the  trust.  to  a  legatee  on  trust  for  herself  and  her  children:  Costabadie  v. 
Costabadie,  6  Ha.  410 ;  Godfrey  v.  Godfrey,  11  W.  R  554 ;  or 
to  be  applied  for  herself  and  her  children :  Bibby  v.  Thompson, 
32  B.  646 ;  or  to  be  used  for  the  benefit  of  herself  and  her 
children,  at  the  discretion  of  the  donee :  Hart  v.  Tribe,  32  B. 
279;  1  D.  J.  &  S.  418;  Godfrey  v.  Godfrey,  11  W.  R  554; 
NewiU  V.  Netnll,  7  Ch.  253 ;  Armstrong  v.  Armstrong,  7  Eq. 
518 ;  see  Scott  v.  Key,  13  W.  R  1030. 

And  even  a  life  interest  given  to  the  testator's  wife  for  the 
benefit  of  herself  and  her  children  is  divisible  equally  among 
them.  Jubber  v.  Jubber,  9  Sim.  503 ;  see  Taylor  v.  Bacon,  8 
Sim.  100. 

If,  however,  the  gift  is  to  A.  with  large  powers  of  disposition 
or  words  of  benefit  added,  the  fact,  that  the  gift  is  expressed  to 
be  for  the  benefit  of  herself  and  her  children,  will  not  raise  a 
trust.  Lambe  v.  Fames,  10  Eq.  267 ;  6  Ch.  597 ;  M'AliTiden 
V.  M'Alinden,  LRU  Eq.  219;  In  re  Hutchinson  &  Tenant, 
8  Ch.  D.  540;  In  re  Adams,  24  Ch.  D.  199;  27  Ch.  D.  394. 
See  Webb  v.  Wools,  2  Sim.  N.  S.  267. 
Dutmotion         And  where  there  is  an   absolute  sift  to  A,  a  subsequent 

between  trust  ,  . 

androotiye.     declaration  that  the  benefit  of  A  and  her  children  was  the 

motive  of  the  gift  will  raise  no  trust.     Thorp  v.  Owen,  1L  Ha. 

607.     See  Mackeit  v.  Mackett,  14  Eq.  49 ;  Briggs  v.  Sharp,  20 

Eq.  317. 

Similarly  a  gift  to  enable  a  person  to  do  something  creates  no 

trust.     Benson  v.  Whittam,  5  Sim.  22 ;  Ryan  v.  Keogh,  I.  R 

4  Eq.  357;  Farr  v.  Hennis,  44  L.  T.  202.     See  Biddies  v. 

Biddies,  16  Sim.  1 ;  qucere,  whether  Byne  v.  Blackburn,  26  B. 

41,  can  stand  on  this  ground. 
Gifts  to  the         Where  the  interest  upon  legacies  given  to  children  is  directed 
applied  for      to  be  paid   to  their  parents,  and  applied  by  them  for  their 
tenanro^fhis  ^laintenance,  the  parents  take  Subject  to  no  accouot.   Hammond 
chUdren.         y.  Neam£,  1  Sw.  35;  Berkeley  v.  Swinburne,  6  Sim.  613;  Hadow 

V.  Hadow,  9  Sim.  438 ;  Browne  v.  PauU,  1  Sim.  N.  S.  92. 
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In  the  sam6  way  a  gift  to  the  parent  for  the  benefit  or  ^^P- 
maintenance  of  himself  and  his  children  may  be  safely  paid  to 
the  parent.     Cooper  v.  Thornton,  3  B.  C.  C.  96, 186 ;  Robinson 
V.  Tickell,  8  Ves.  142 ;  Re  Robertson's  Trust,  6  W.  R.  405. 


VI.  Legacies  given  to  Benefit  a  Legatee  in  a 

PARTICULAR  WAY. 

1.  A  legacy  given  to  a  person  for  a  particular  purpose  for  the  Legacy  to  a 
benefit  of  the  legatee,  as  to  bind  him  apprentice  (a) ;  to  purchase  applied  in  a 
a  house  (6) ;  to  establish  a  business  (c) ;  to  purchase  a  commis-  ^^or  the 
sion  (d)  ;  to  pay  off  a  mortgage  (e) ;  to  carry  on  mines  which  the  J>9neat  of  the 
testator  sells  (/),  is  good  though  the  purpose  fails  or  becomes 
incapable  of  execution.    Barlow  v.  Grant,  1  Vem.  255 ;  Ncvill 

V.  NeviU,  2  Vern.  431 ;  Barton  v.  Cooke,  5  Ves.  462  (a) ;  Knox 
V.  Hotham,  15  Sim.  82  (6);  Gough  v.  Bult,  16  Sim.  45  (c); 
Leche  v.  Lord  Kilmorey,  T.  &  R  207 ;  Palmer  v.  Flower,  13 
Eq.  250  {d) ;  Lockhart  v.  Hardy,  9  B.  379  (e) ;  Parsons  v.  Coke, 
6  W.  R.  715  (/). 

The  legacy  will  not  be  cut  down  to  the  amount  actually 
required  for  the  named  purpose,  unless  the  surplus,  after  satisfy- 
ing that  purpose,  is  expressly  given  over.  In  re  Lee*8  Trusts, 
I.  R.  10  Eq.  157. 

•  If  a  discretion  is  given  to  trustees  to  apply  the  interest  and 
principal  of  a  fund  for  the  benefit  of  a  legatee,  with  a  gift  over 
of  so  much  as  is  not  applied,  and  the  trustees  refuse  to  exercise 
their  discretion,  the  whole  fund  belongs  to  the  legatee.  Gude 
V.  Worthington,  3  De  G.  &  Sm.  389;  Gough  v.  Bult,  16 
Sim.  45. 

2.  On  the  other  hand,  where  a  discretion  is  given  to  trustees  Discretion  to 
to  apply  money  to  a  particular  purpose,  the  Court  will  inquire  g!JJJ  money 
whether  the  occasion  for  the  irift  arises.     Lewis  v.  Lewis,  1  Cox.  "^  *  certain 

°  way  for  a 

162;   Robinson  v.  Cleaton,  15  Ves.  526;   Cowper  v.  Jfan^^W,  legatee. 
22  B.  231 ;  Sanderson's  Trust,  3  K.  &  J.  497 ;  Re   Ward's 
Trust,  7  Ch.  727. 

3.  If  the  purpose  for  which  the  money  is  given  is  not  merely  Distinction 

whcrfi  the 

the  benefit  of  the  legatee,  but  also  the  gratification  of  some  purpose  is  not 
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Chap.ZZZI.  '^ish  of  the   testator,  the  question  is,  which  is  the  primary 
object.    Re  SHnner^a  Trust,  1  J.  &  H.  102. 

4.  A  gift  expressed  to  be  given  from  a  certain  motive,  as, 
for  instance,  in  discharge  of  a  liability  which  does  not  exist, 
has  in  some  cases  been  held  to  take  effect.  Whitfield  v. 
Clemment,  1  Mer.  402 ;  Re  Dyke ;  Dyke  v.  Dyke,  44  L,  T.  568. 


merely  the 
benefit  of 
the  legatee. 

Gift  to  pay 
a  debt. 
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CHAPTEE    XXXir. 


GIFTS   OF  ANNUITIES. 


I.  Chabacteristics  of  Annuities. 
An  annuity  charged  upon  lands  devised  in  fee  is  a  legal  rent-  Chap. 


charge,  even  though  it  may  be  given  to  a  person,  his  executors  Annuity  aod 
and  administrators.    Ramsay  v.  Thonfigate^  16  Sim.  575.  dr'ti^'**'ire<L 

In  such  a  case  the  personalty  is  not  liable.  Patching  v. 
Baimett,  51  L.  J.  Ch.  74. 

And  a  right  to  distrain  is  attached  to  it  by  statute  4  Geo.  II. 
c,  28,  8.  5.  BuUei^y  v.  Robivson,  3  Bing.  392;  Solloi^  v.  Leaver, 
9  Eq.  22 ;  Kelsey  v.  KeUey,  17  Eq.  496. 

Where  property  is  given  subject  to  an  annuity,  the  annuitant 
is  not  entitled  to  have  the  property  sold  and  secured  as  long  as 
the  annuity  is  properly  paid.  Re  Potter;  Pottei*  v*  Potter 
50  L.  T.  8. 

In  SolUyi'y  v.  Leaver  it  was  held,  that  an  annuitant  whose  Right  to 
annuity  had  fallen  into  arrear,  was  not  entitled  to  a  receiver,  "*^^^*''* 
on  the  ground  that  he  had  a  sufficient  remedy  by  distress. 
A  receiver  would,  however,  probably  now  be  appointed  in  such 
a  case  under  section  25,  sub-section  8,  of  the  Judicature  Act, 
1873. 

An  annuitant  whose  annuity  is  charged  upon  freeholds  and  Riglit  to 

...  administer. 

residue  is  entitled  to  have  the  estate  admmistered  in  order  to 
ascertain  the  residue.     WoUaatonii  v.  WoUaatony  7  Ch.  D.  58. 

A  rent-charge,  though  charged  upon  realty  and  personalty, 
will  be  looked  upon  as  issuing  out  of  the  realty  alone.  BtUfs 
Case,  4i  Rep.  98,  Pt  7,  23  a;  Co.  Litt.  147a;  Richardson  v. 
Nixon,  7  Ir.  Eq.  620 ;  Sollory  v.  Leaver,  9  Eq,  22. 
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The  rule  in 
Shelley's  case 
applies  to 
rent-charges. 


Annmty  to  A. 
and  bis  heirs. 


Annuities  are 
not  within  the 
Statute  de 
donis. 


Annuity 
given  to  a 
man  and  his 
heirs  remains 
personaHy 
except  for 

Surposes  of 
evolution. 


Direction  to 
lay  out  sum 
in  purchase  of 
annuity. 


Direction' to 
purchase 
annuity  of 
certain 
amount. 


The  rule  in  Shelley's  Case  and  the  other  technical  rules  of 
construction  apply  to  the  limitations  of  a  rent-charge.  Drew 
V.  Barry,  I.  R  7  Eq.  413 ;  8  ih.  260. 

A  rent-charge  is  entailable,  but  if  an  estate  tail  is  created  in 
a  rent-charge,  and  no  remainder  in  fee  is  limited,  the  tenant  in 
tail  cannot  create  more  than  a  base  fee.  Co.  Litt.  298  a,  note  2 ; 
Chaplin  v.  Chaplin,  3  P.  Wms.  229. 

An  annuity,  given  out  of  personal  assets,  if  given  with  words 
of  inheritance,  will  devolve  like  real  estate. 

Such  an  annuity,  however,  not  being  within  the  Statute  de 
doni^y  cannot  be  entailed.  A  devise,  therefore,  of  a  personal 
annuity  to  A.  and  the  heirs  of  his  body,  gives  A.  a  fee  simple 
conditional.  Earl  of  Stafford  v.  Bucldey,  2  Yes.  sen.  170; 
Turner  v.  Turner,  Amb.  776 ;  1  B.  C.  C.  316. 

But  an  annuity,  though  given  with  words  of  inheritance,  is, 
for  all  other  purposes  except  descent,  personalty.  Earl  of 
Stafford  v.  Buckley,  2  Ves.  sen.  171 ;  Lady  Ilolderness  v.  Lord 
Carnuirthen,  1  B.  C.  C.  377;  Auhin  v.  Daly,  4  B.  &  Aid.  59; 
Radburn  v.  Jei^'is,  3  B.  450. 

And  an  annuity  charged  upon  real  and  personal  estate,  but 
given  without  words  of  limitation  appropriate  to  realty,  is 
personal  estate.  Taylor  v.  Martindale,  12  Sim.  158;  Parsons 
V.  Parsons,  8  Eq.  260;  Joynt  v.  Richards,  11  L.  R  Ir.  278. 

A  direction  to  lay  out  a  specified  sum  in  the  purchase  of  an 
annuity  for  the  life  of  A.  vests  that  sum  in  the  annuitant, 
whether  the  annuity  is  in  possession  or  revei'sion.  Yates  v. 
€ompton,  2  P.  Wms.  308;  Barnes  v.  Rowley,  3  Ves.  305;  Bayley 
V.  Bishop,  9  Ves.  6 ;  Palmer  v.  Craufurd,  3  S\v,  482 ;  see 
Smith  v.  King,  1  Rass.  363. 

So  if  there  is  a  direction  to  purchase  a  Government  annuity 
of  a  given  amount,  the  annuitant  is  entitled  to  the  purchase- 
money,  though  he  may  die  before  the  time  when  the  annuity 
was  to  be  purchased.  Dawson  v.  llearn,  1  R  &  M.  606;  Ford 
V.  Batley,  17  B.  303. 

Upon  the  same  principle  a  discretionary  trust  to  purchase  an 
annuity  out  of  a  fund,  authorises  advances  to  the  legatee  from 
time  to  time  out  of  the  capital  of  the  fund.  Messeena  v.  Cai^, 
9  Eq,  260. 
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A  direction  that  the  annuitant  shall  not  be  allowed  to  accept  Chap,  xxxil. 
the  value  of  the  annuity  in  lieu  thereof  has  been  held  ineffectual.  Annuitant 

_  not  to  have 

Stokes  V.  Cheek,  28  B.  620.  value  of  hia 

A  discretion  vested  in  trustees  to  apply  the  annuity  for  the  Diacrefionarv 

benefit  of  the  annuitant  in  the  event  of  her  incapacity  will  not  ^™?*- 

alter  the  mle.    Re  Browne's  WiU,  27  B.  324. 

And   a   restraint  upon   anticipation    will   not   deprive  the  Restraint 

annuitant  of  the  right  to  the  purchase-money,  except  in  the  uon. 

case  of  a  married  woman.     Woodmeaton  v.  Walker,  2  R  &;  M. 

197. 

Where  a  fund  was  bequeathed  to  purchase  an  annuity  in  the  Cesser  upon 
name  of  an  annuitant,  a  declaration  that  the  annuity  should 
cease  upon  alienation  was  held  not  to  take  the  case  out  of  the 
rule.    Hunt  Foulston  v.  Furber,  3  Ch.  D.  285. 

Where  a  fund  is  directed  to  be  laid  out  by  trustees  in  the  Gift  over 
purchase  of  an  annuity  for  the  life  of  A.,  for  his  support  and  rupUjy  op 
maintenance,  with  a  gift  over  if  he  alienates  it  or  becomes  a^^^^^'^^n. 
bankrupt,  the  cases  are  directly  conflicting  upon  the  question, 
whether  the  representatives  of  the  annuitant  are  entitled  to 
have  the  fund  paid  over,  if  the  annuitant  dies  before  the  time 
when  the  annuity  was  to  be  purchased,  without  having  alienated 
the  annuity  or  become  bankrupt. 

In  Day  v.  Day,  1  Dr.  569,  the  fund  was  directed  to  be  paid 
to  the  representatives  of  the  annuitant,  but  this  decision  was  not 
followed  in  Power  v.  Hayne,  8  Eq.  262 ;  see  Hatton  v.  May, 
3  Ch.  I).  148. 

Though  the  gift  over  upon  bankruptcy  or  alienation  might 
prevent  the  annuitant  himself  from  calling  for  a  transfer  of  the 
fund,  it  would  seem  that  his  representatives  ought  to  be  entitled 
to  the  fund  if  the  gift  over  does  not  take  effect  Seo  Pearson 
v.  Dolman,  3  Eq.  315. 

In  the  case  of  a  gift  of  an  annuity  with  a  direction  to  set  Annuitant  is 
apart  a  fund  to  secure  it,  it  is  clear  that  the  annuitant  is  not  to  the  value 
entitled  to  have  the  annuity  valued  and  the  value  paid  to  him.  ^^  >»"  annuity. 
Winght  V.  Callender,  2  D.  M.  &  G.  652 ;  Miner  v.  Bahhfnn, 
1  Sm.  &  G.  522. 

If,  however,  the  testator's  estate  is  being  administered  by  the  Deficient 

Court  and  proves  insufficient  to  pay  the  legacies  and  annuities  administra- 
tion. 
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given,  so  that  an.  abatement  is*  necessary,  a  value  will  be  put 
upon  the  annuities  as  from  the  testator's  death,  and  the  annuitant 
or  his  representatives  will  be  entitled  to  the  valued  amount 
after  abatement.  Wroughton  v.  Colquhown,  1  De  G.  &  S.  357; 
Cai^  Y.\Inglehy,  ib.  362 ;  Long  v.  HugJies,  tb.  364. 

This  principle  applies  only  where  the  estate  is  being  ad- 
ministered.   In  re  NictvoUon's  Estate,  L  R.  11  Eq.  177. 

It  does  not  apply  to  annuities  determinable  on  marriage  or 
bankruptcy.  Carr  v.  Ingleby,  supra;  OratiHx  v.  Chambers, 
2  GiflF.  321. 

If  the  annuity  is  charged  upon  corpus,  the  tenant  for  life  of 
the  corpus  is  not  entitled  to  have  the  annuity  valued  and  the 
amount  paid  out  of  corpus ;  but  sufficient  portions  of  the  corpus 
must  be  sold  from  time  to  time  to  satisfy  the  annuity.  In  re 
Grant ;  Walker  v.  MaHineaUy  31  W.  R.  703. 


Annuity 
whether  for 
life  or 
peipetnaL 


Pnmd  facie  a 
gift  of  an 
annuity  is  for 
life  only. 


II.  The  Dura-tion  of  Gifts  of  Annuities  and  Annual 

Sums. 

1.  When  an  annuity  is  given  to  a  person  without  more,  the 
question  arises,  whether  it  was  meant  to  be  for  life  only,  or 
perpetual ;  and  this  point,  in  the  case  of  annuities  created  de 
novo,  is  unaffected  by  sect.  28  of  the  Wills  Act.  NickoUs  v, 
Hawkes,  10  Ha.  342. 

In  the  case  of  a  deed,  it  has  been  decided,  that  a  grant  of  an 
annuity  given  without  words  of  limitation  and  charged  upon 
freeholds,  gives  a  life  interest.  The  same  rule  applies  if  the 
annuity  is  charged  on  freeholds  and  chattels  real.  BvMs  Case, 
7  Rep.  23  a;  In  re  OiUman^s  Estate,  I.  R.  10  Eq.  ,92. 

Whether  a  grant  of  an  annuity  without  words  of  limitation 
charged  upon  a  chattel  interest  would  endure  beyond  the  life 
of  the  annuitant,  if  he  dies  during  the  term,  is  doubtful.  Cases 
siipra. 

In  the  case  of  wills  the  presumption  is,  that  an  annuity  given 
simply  is  for  life  only,  whether  it  is  given  to  a  single  legatee,  or 
to  A.  for  life,  and  then  to  B.  simply,  or  to  A.  with  power  to  give 
it  after  his  death   to  another,  or   to  several  others  and  the 
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survivor.    Blevdtt  v.  Bob&rts,  10  Sim.  49]  ;   Cr.  &  Ph.  274 ;  Chap,  xxxn. 
Tatea  v.  Maden,  3  Mac.  &  G..532;  Blight  v.  HartnoU,  19  Ch. 
D.  294 ;  Whitten  v.  Hanlon,  16  L.  E.  Ir.  298. 

An  annuity  given  for  education  and  maintenance  cannot 
endure  beyond  the  life  of  the  annuitants.     Wilkins'  v.  JodreU^ 

13  Ch.  D.  564 ;  see  p.  371,  post. 

But  an  intention  may  be  gathered  from  the  will,  that  the 
annuity  is  to  be  perpetual,  and  no  particular  words  of  limita- 
tion are  necessary  for  this  purpose.    Thus: 

a.  An  annuity  is  perpetual,  if  there  is  a  gift  of  property  to  Gift  of  pro- 
produce  it.    Stokes  V.  Heron,  12  CI.  &  F.  161 ;  Hicks  v.  Ross,  proiace 

14  Eq.  141.  "^"^^y- 

h.  It  is  said  that  a  direction  to  purchase  an  annuity  of  a  Direction  to 
given  amount  is  equivalent  to  a  direction  to  purchase  a  per-  ^nJl^^f 
petual  annuity,  and  the  case  of  Ross  v.  Borei%  2  J.  &  H.  469, 
decided  on  the  authority  of  Kerr  v.  Middlesex  Hospital,  2  D. 
M.  &  G.  576,  seems  to  go  the  full  length  of  this  proposition. 
On  principle,  however,  it  is  diflBcult  to  see  in  what  respect  a 
direction  to  purchase  an  annuity  can  be  distinguished  from  a 
mere  gift  of  an  annuity. 

Of  course,  if  there  is  a  dedication  of  a  part  or  the  whole  of  Dedication  of 
the  testator's  property  to  produce  an  annuity,  this  may  in  effect  P"^P®"y* 
be  a  gift  of  so  much  property  as  will  produce  the  annual 
amount,  as  in  Stokes  v.  Heron,  12  CI.  &  F.  161,  where  there 
were  other  circumstances  which  tended  to  show  that  the 
annuities  were  to  be  perpetual.  See  Wakeham  v.  Merrick,  37 
L.  J.  Ch.  45. 

Or,  again,  the  testator  may  distribute  the  whole  of  his  estate 
in  the  form  of  gifts  of  annual  sums  or  annuities  to  different 
legatees,  as  in  Kerr  v.  Middlesex  Hospital^  2  D.  M.  &  G.  576, 
where  the  fact  that  one  of  the  gifts  of  a  certain  annual  income 
was  to  the  Middlesex  Hospital  was  strong  evidence  to  show 
that  Other  annuities  given  in  very  similar  language  were 
intended  to  be  perpetual.     See,  too.  Hicks  v.  Ross,  14  Eq.  141. 

But  it  may  be  doubted  whether  the  proposition,  that  a 
direction  to  purchase  an  annuity  gives  a  perpetual  annuity,  laid 
down  in  Kerr  v.  Middlesex  Hospital,  and  Ross  v.  .Borer,  will 
be  acquiesced  in. 
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Gift  of  part 
of  annual 
income  of  a 
fund. 


Chap.  XXXII.  At  any  rate  a  direction  to  invest  a  sum  in  Government 
securities  sufficient  to  produce  a  certain  annual  sum  which  is 
given  to  an  annuitant,  gives  only  a  life  interest.  Re  Grovels 
Trusts,  1  GifiF.  74;  Re  Taber;  Ai^nold  v.  Kayess,  46  L.  T.  805 ; 
30  W.  R.  883 ;  51  L.  J.  Ch.  721 ;  see  BaTiks  v.  Braithwaite,  11 
W.  R.  398 ;  32  L.  J.  Ch.  35, 198. 

c.  If  the  annuity  is  given  as  part  of  the  income  of  a  particular 
fund,  it  amounts  to  a  gift  of  so  much  of  the  fund  itself.  BigTwld 
V.  Giles,  4  Dr.  343;  Courtenay  v.  Gallagher,  5  Jr.  Ch.  154,  356; 
Rawlings  v.  Jennings,  13  Ves.  39 ;  Potter  v.  Baker,  13  B.  273 ; 
15  B.  489 ;  Berd  v.  CuUen,  6  Ch.  235 ;  see  Evans  v.  Walker,  3 
Ch.  D.  211. 

Possibly  a  gift  of  so  much  a  year  would  be  considered  a  gift 
of  the  capital  producing  the  annual  sum.  See  Hill  v.  Rattey, 
2  J.  &  H.  634. 

Where  a  testator  bequeathed  to  his  daughter  on  her  marriage 
a  sum  of  stock  producing  a  certain  annual  sum,  and  gave  her 
out  of  his  general  dividends  an  annual  sum  to  make  up  the 
income  to  £400,  the  latter  gift  was  held  to  be  a  gift  of  capital 
producing  the  necessary  income.  Engelhardt  v.  Engelhardt, 
26  W.  R.  853. 

d.  But  a  mere  devise  of  all  the  testator's  property  on  trust 
to  pay  an  annuity,  or  a  charge  on  a  certain  fund,  will  not  make 
the  annuity  perpetual  Lett  v.  RandaU,  3  Sm.  &  G.  83 ;  2  D. 
F.  &  J.  388 ;  Sullivan  v.  Galbraith,  I.  R  4  Eq.  682 ;  Wilson  v. 
Maddison,  2  Y.  &  C.  C.  372.  See  Inn^  v.  Mitchell,  6  Ves. 
464;  9  Ves.  212. 

e.  If  the  annuity  is  directed  to  cease  if  the  legatee  dies  with- 
out issue,  or  is  directed  not  to  be  sold  till  after  the  death  of  the 
legatee,  there  is  a  strong  argument  that  it  was  meant  to  be 
perpetual.  Hedges  v.  Harpur,  3  De  G.  &  J.  129 ;  Pawson  v. 
Pawson,  19  B.  146. 

/  Or  again,  if  the  legatee  has  a  power  of  appointing  the 
annuity  in  words  that  would  authorise  the  appointment  of  a 
perpetual  annuity,  or  the  annuity  is  given  over  in  certain  events 
in  fee,  the  same  argument  arises.  Wi-ight  v.  WHght,  12  Ir.  Ch. 
401 ;  Robinson  v.  Hunt,  4  B.  450. 
Limitations        g.  And  if  the  annuity,  being  given   to  several  persons  as 


Gift  of 
testator's 
property  to 
pay  an 
annuity  will 
not  maJce  it 
perpetuaL 


Direction  for 
cesser  or  sale 
at  a  certain 
time. 


Powers  of 
appointing 
the  annuity 
in  fee. 
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tenants  in  common,  is  given  over  in  its  entirety  at  a  period  ^»P-  XXXIL 
when,  if  it  were  only  for  the  life  of  the  legatees  it  might  have  inconsistent 
partially  determined,  it    will   be  perpetual,   as  it   would    be  ^^  int^t 
absurd  to  suppose  that  it  is  to  cease  upon  the  death  of  a  prior 
annuitant  and  to  revive  again  in  certain  events.     Mansergh 
V.  Campbell,  3  De  G.  &  J.  237 ;  Barden  v.  Medgher,  I.  R.  1  Eq. 
246. 

h.  In  ParsoTis  v.  Parsons,  8  Eq.  260,  an  annuity,  given  to  Gift  of 

.      annuities  to 

several  or  their  heirs,  was  held  to  be  perpetual,  though  the  heirs  several  or 
took  by  substitution.  ^"  ^*"' 

2.  A  devise  to  A.  and  B.  for  their  lives  is  equivalent  to  a  Devise  to  A. 
devise  to  them  and  the  survivor  of  them. 

So  a  devise  to  A.  during  the  life  of  B.  and  C.  continues 
during  the  joint  lives  of  B.  and  C.  and  the  survivor  of  them. 

But  a  devise  to  A.  for  a  term  if  B.  and  C.  so  long  live,  deter- 
mines by  the  death  of  B.  or  C.  BrudneWs  Case,  5  Co.  9 ;  Day 
V.  Day,  Kay,  703. 

3.  Implication  of  survivorship  between  annuitants: 

A  bequest  of  an  annuity  to  two  persons  for  their  lives  goes  to  Gift  of  an 
the  survivor  for  his  life,  though  the  annuitants  may  be  husband  two^pereons 
and  wife.     Moffat  v.  Burnie,  18  B.  211 ;  Neighbour  v.  Th^ur-  l?^^^^ 
low,  28  B.  33 ;  Alder  v.  Lawless,  32  B.  72.     See  Day  v.  Day, 
Kay,  703. 

As  to  the  construction  of  a  bequest  of  an  annuity  to  two  Gift  to  two 
persons  as  tenants  in  common  for  their  lives  without  more,  see  ^,Jl^^foi'* 
Lill  V.  LiU,  23  B.  446  ;  Grant  v.  Winbolt,  2  W.  R  161 ;  23  L.  their  lives. 
J.  Ch.  282. 

Where  the  gift  is  to  two  persons  as  tenants  in  common  for 
their  lives,  with  a  gift  over  after  their  death: 

a.  If  the  gift  over  is  expressly  after  the  death  of  the  survivor,  Gift  over 

After  tiie 

benefit  of  survivorship  will  be  implied  between  the  annuitants,  death  of  the 
Armstrong  v.  Eldridge,  3  B.  C.  C.  215.  aorvivop. 

b.  So,  if  the  gift  over  is  not  till  after  the  death  of  both,  or  the  Gift  over 
whole  is  given  after  their  death  as  one  undivided  fund,  the  death  of  aU 
survivor  will  take  the  whole.     Tuckerman  v.  Jeffnea,  3  Bac.  for  ufe.*"^ 
Abr.  ed.  Gw.  681;  11  Mod.  108;  M'Dei^oH  v.   WaUftx:e,  5  B. 

142;  Draycoit  v.  Wood,  8  L.  T.  N.  S.  304. 
The  same  rule  applies  though  the  gift  is  expressly  to  A.  and 

B  B 
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Chap.  ZXXII.  B.  for  their  joint  lives,  if  nothing  is  given  over  till  after  the 

decease  of  both.     Townley  v.  Bolton,  1  M.  &  K.  148. 
Gift  over  c.  This  implication  of  survivorship,  however,  does  not  arise, 

death  of  the  where  the  gift  over  is  not  merely  after  the  death  of  the 
md"i*Sbd  aiinuitants,  but  after  the  death  of  the  annuitants  and  some 
person.  other  person    who   cannot   have  been   intended  to  take  by 

survivorship.     Re  Drakeley's  Estate,  19  B.  395. 

Nor  can  it  arise,  where   the  shares  of  legatees  dying  are 

expressly  disposed  of  during  the  period  between  the  death  of 

each  and  the  death  of  alL     Walvisley  v.  Foxall,  1  D.  J.  &  S. 

605. 

Meaning  of         As  to  the  meaning  of  "  every  "  in  a  gift  over  after  the  death 

every.  ^^  every  of  the  annuitants,  see  Broivn  v.  Jwi^vis,  2  D.  F.  &  J. 

168. 

Cases  where         d.  If  the  gift  Over  is  to  the  children  of  the  annuitants,  the 

u  to^the^^*'^    most  obvious  construction  is,  that  the  share  of  each  goes  over 

chUdren  of  the  immediately  on  his  death  to  his  children.     Sutcliffe  v.  Howard, 

tenants  for  "  • 

life.  38  L.  J.  Ch.  472.     See  pp.  239,  240,  ante. 

But  if  it  is  clear  that  nothing  is  given  to  the  children  till 

after  the  death  of  all  the  tenants  for  life,  the  survivor  takes  the 

whole.     Begley  v.  Cooke,  3  Dr.  662 ;  Alt  v.  Gregaiy,  8  D.  M.  & 

G.  221.     See  Minion  v.  Minton,  9  W.  R.  586. 

Arguments  in      In  such  cases  the  fact  that  the  distribution  is  to  be  per  capita, 

postponing      ^ind  not  per  stirpes,  would  be  an  argument,  that  the  distribution 

tm^^^dMith   ^^  ^^  ^  postponed  till  the  death  of  the  surviving  tenant  for 

of  the  sur        life.   See  Pearce  v.  Edmead^,  3  Y.  &  C.  Ex.  246  ;  2  W.  R  672. 

yiving  tenuit 

for  life.  It  seems  also  that  if  the  gift  after  the  death  of  the  annuitants 

is  to  their  heirs  per  capita,  this  would  afford  a  strong  argument 

for  implying  a  life  interest  in  the  surviving  annuitants;  but  the 

case  is  different  if  the  gift  over  is  to  the  heirs  of  the  annuitants 

.  and  of  other  persons.     Hensley  v.  Wills,  14  W.  R  423. 

Tliere  can  be       6.  Where,  however,  the  duration  of  the   annuity  is  clearly 

of  survivor-      defined  by  the  original  gift,  as  for  instance,  where  the  gift  is  to 

thlTdurat^m     ^^^cral  as  tenants  in  common  for  their  lives  and  the  life  of  the 

of  the  annuity  survivor,  the  shares  of  those  dyine:  during  the  duration  of  the 

is  clearly  de-  .  ,  J      &  6 

fined  hy  the     aniuuty    pass  to  their  representatives.     Jones  v.   Randall,   1 
original  gift,    j  ^  ^y   ^^^ .  ^^^^^^  ^  Cardigan,  9  Sim.  384 ;  Bi^an  v.  Twigg, 

L.  R  3  Eq.  483  ;  3  Ch.  183 ;  Chatjield  v.  BerchtohU,  18  W.  R 
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887 ;  see  R(ywnd  v.  FickeU,  47  L.  J.  Ch.  631 ;  Kelsey  v.  Ellis,  Chap,  xxxii. 
38  L.  T.  N.  S.  471. 

It  is  submitted,  that  in  such  a  case  a  gift  over  after  the  death 
of  the  survivor  of  the  annuitants  can  have  no  influence  on  the 
construction  ;  see,  however,  the  decree  of  Sir  W.  Grant,  referred 
to  in  Avei^  v.  Lloyd,  5  Eq.  383 ;  p.  384. 

There  may,  however,  in  such  a  case,  be  words  to  show  that  Words 
the  survivor  was  to  take  the  whole.      Thus,  if  the  gift  is  to  an  express 
several  as  tenants  in  common  "  for  their  lives,  or  the  life  of  £!*•?.*  ® 
the  survivor,  for  their  or  her  absolute  use,"  or  "  for  their  lives 
and  the  life  of  the  survivor  during  their  and  her  natural  life," 
the   additional  words  show    that  the   survivor  was  meant  to 
take  the  whole.     Hatton  v.  Finch,  4  B.  186 ;    Cranswick  v. 
Pearson,  31  B.  624 ;   affii.  9  L.  T.  N.  S.  275 ;   and  in  Doe  d. 
Bo'Twell  v.  Ahey,  1  Mau.  &  S.  428,  the  gift  over  "from  and  after 
their   respective  deceases    and    the  decease   of  the   survivor," 
indicated  that  the  representatives  of  annuitants  were  not  to 
take  anything  after  their  respective  deaths. 

4.  Distinction  between  annuities  given  for  a  period  and  for  an 
object : 

An  annuity  given  to  a  person  for  a  fixed  period  for  main- Annuity  given 

.        ,    -  ,  .  r  •      •  ^°^  fixed 

tenance  is  not  determined  by  the  attamment  ot  majonty,  or  period  for 
by  death  before  that  period.     Badham  v.  Mee,    1  R.    &   M.  ";^"1^,7''^ 
631 ;  Longmore  v.  Elcum,  2  Y.  &  C.  C.  363 ;  Lewes  v.  Lewes,  determine 

'  ^  '  '  with  minority. 

16  Sim.  266 ;  Atwood  v.  Alfm^d,  L.  R  2  Eq.  479 ;  In  re  Ord; 
Dickinson  v.  Dicldnson,  9  Ch.  D.  667 ;  12  Ch.  D.  22 ;  see 
In  re  Hudson ;  Hudson  v.  Hudson,  20  Ch.  D.  406, 

This,  however,  does  not  apply  where  the  duration  of  the 
annuity  is  merely  the  duration  of  the  legal  estate :  if,  for 
instance,  the  annuity  is  given  to  trustees  for  their  lives,  and 
the  life  of  the  longest  liver  of  them,  for  the  support  of  A. 
Ryan  v.  Keoyh,  I.  R.  4.  Eq.  357. 

The  gift  of  an  annual  sum  for  maintenance  and  education  Annuify  for 

...  Tf      •    X  X    maintenance 

IS  not  to  be  limited  to  minority,  but  creates  a  lite  interest,  and  education. 
Soames  v.  Martin,  10  Sim.  287 ;   Wilkins  v.  Jodrell,  13  Ch.  D. 
564 ;  see  Frewen  v.  Hamilton,  47  L.  J.  Ch.  891  ;  see  p.  367, 
avte. 

In  Gardner  v.  Barber,  ]8  Jur.  508,  an  annuity  for  inain- 
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(map.  XXXII.  tenance  and  education  was  limited  to  minority.  See  Foley  v. 
Pan^,  2  M.  &  K  138. 

Annuity  to  A  gift   of  an  annuity  to   a  trustee,  so  long  as  he  should 

trouble.  continue  to  execute  the  oflSce  of  trustee  under  the  will,  or  for 

his  trouble,  ceases  with  the  active  trusts,  not  necessarily  with  a 
judgment  for  administration.  Baker  v.  Martin,  8  Sim.  25 ; 
HuU  V.  Christian,  17  Eq.  546  ;  M'Dermot  v.  O'Conor,  I.  R  10 
Eq.  352 ;  Clay  v.  Coles,  W.  N.  1880,  145 ;  Henrion  v.  BovJiam, 
Dm.  t.  Sug.  476. 

Gift  to  a  i^  ia  cieaj  that  a  enift  of  rents  and  profits  to  a  parent  during 

person  dunng  °  ^  ^     ,      "^  *^ 

the  minority  the  minority  of  a  child,  where  no  benefit  is  intended  for  the 
child,  will  go  to  the  representatives  of  the  parent  if  he  dies 
during  the  minority.  Smith  v.  Havers,  Cro.  Eliz.  252 ;  Laxton 
V.  Eedle,  19  B.  321. 

On  the  other  hand,  if  the  child  dies  during  his  minority,  the 
parent  will,  nevertheless,  be  entitled  to  the  rents  and  profits  till 
the  time  when  the  child,  if  living,  would  have  attained  twenty- 
one,  if  the  object  of  the  gift  is  payment  of  debts.  Carter  v. 
Church,  1  CL  Ca.  113 ;  Bo^^aston's  Case,  3  Co.  19  a. 

And  it  would  seem  that  the  construction  would  be  the  same 
if  the  object  of  the  term  is  the  benefit  of  the  person  to  whom 
the  rents  and  profits  are  given  during  the  minority.  Coates  v. 
Needham,  2  Vem.  65.     See  1  Jarm.  581. 

On  the  other  hand,  if  the  teim  is  created  for  the  benefit  of 
the  child,  or  if  the  object  of  it  is  merely  to  postpone  the  interest 
of  the  child  till  he  should  have  performed  some  condition,  which 
could  not  be  performed  after  his  death,  the  term  will  deter- 
mine with  his  life.  See  Mav field  v.  Dugard,  1  Eq.  Ca.  Abr. 
194,  pi.  4,  where  the  report  is  very  unsatisfactory.  Loniax  v. 
Holmedon,  3  P.  W.  176 ;  and  see  Castle  v.  Eaie,  7  B.  296 ; 
Goodright  d,  Revell  v.  Parlc^.r,  1  M,  &  S.  692. 
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CONDITIONS   PRECEDENT — VERTING. 

Conditions  Distinguished. 

1.  The  Court  is  never  astute  to  construe  a  testator's  words  as       ^*P- 

XXXIII. 

importing  a  condition  if  a  different  meaning  can  be  fairly  given 

to  them. 

Thus,  a  devise  *'  upon  condition "  that  the  devisee  makes  Condition  and 
certain  payments  within  a  given  time  will,  as  a  rule,  be  con- 
strued as  a  trust,  and  not  as  a  condition.  Young  v.  Orove,  4i 
C.  B.  668 ;  WiHght  v.  WUkin,  9  W.  R  161 ;  10  W.  R  403  ;  see 
A.'O,  V.  Wax  Chandlers,  L.  R  6  H.  L.  1 ;  A,-G.  v.  Merchant 
Taylors,  6  Ch.  512;  and  see  Bird  v.  Hariis,  9  Eq.  204  ;  Footv. 
Cunningham,  I.  R  11  Eq.  306. 

2.  In  some  cases  a  condition  apparently  precedent  has  been  Condition  and 

...  limitation, 

read  as  forming  part  of  the  original  limitation.  Thus,  a  devise 
to  M.  and  the  heirs  of  her  body,  on  condition  that  she  marry 
and  have  issue  male  by  S.,  was  held  to  give  an  estate  in 
special  tail  to  M.     Page  v.  Hayward,  2  Salk.  570. 

Similarly,  an  estate  to  arise  upon  a  condition,  which  cuts 
down  a  previous  estate  will,  if  possible,  be  construed  as  a 
remainder  by  looking  upon  the  condition  as  forming  part  of  the 
limitation  of  the  previous  estate.  Thus,  a  devise  to  A.  for  life 
if  she  should  not  marry  again,  but  if  she  should,  to  B.,  will  be 
construed  as  a  devise  to  A.  for  life  or  till  marriage.  Luxford  v. 
Cheek,  3  Lev.  125;  Lady  Ann  Fry's  Case,  1  Ventr.  203; 
Gordon  v.  Adolphvs,  3  B.  R  C.  306. 

So,  too,  if  the  gift  for  life  is  made  "  subject  to  the  proviso  I>evi8e  for  life 

,      ,  -     ,  I      suDjcct  to  a 

hereinafter  contained,"  the  proviso  is  incorporated  mto  the  proviso, 
original  limitation.     Webb  v.  Grace^  2  Ph.  701. 
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preserve. 


And  a  bequest  to  A.  for  life,  if  she  should  so  long  remain 
unmarried,  will  be  construed  in  the  same  way.  Heath  v.  Leivis, 
3  D.  M.  &  G.  954. 

On  the  other  hand,  if  the  condition  is  so  penned  that  it  can- 
not be  connected  with  the  previous  limitation  for  life,  it  must 
take  eflFect  as  a  condition.  Sheffield  v.  Lard  Orrery,  3  Atk. 
282 ;  see  Allen  v.  Jackson,  1  Ch.  D.  399. 

In  such  a  case,  however,  it  may  appear  that  the  original 
estate  was  only  meant  to  last  till  the  condition  takes  effect,  if, 
for  instance,  the  rents  are  directed  to  be  paid  to  a  woman, 
which  could  only  be  done  till  her  marriage,  the  estate  not  being 
given  to  her  separate  use.     Meeds  v.  Wood,  19  B.  215. 

Upon  the  same  principle,  the  ordinary  limitation  to  trustees 
to  preserve  contingent  remainders  is  a  vested  remainder,  the 
prior  estate  being  looked  upon  as  lasting  till  forfeiture  by  the 
prior  taker.  Smith  d.  Dormer  v.  Parkhurst,  18  Viner,  fol.  413 ; 
3  Atk.  135 ;  4  B.  P.  C.  353. 


Charactekistics  of  Conditions  Precedent. 


General  test 
of  condition 
precedent. 


Condition 
precedent 
whether  im- 
possible, im- 
politic, or 
illegal,  must 
be  fulfilled  in 
the  case  of 
realty. 


Whether  a  condition  is  subsequent  or  precedent  must  depend 
on  the  language  in  which  it  is  framed,  and  very  little  help  can 
be  derived  from  decided  cases  on  the  point.  It  may,  however, 
be  noticed,  that  when  the  condition  requires  something  to  be 
done,  which  will  take  time,  the  argument  is  in  favour  of  con- 
struing it  as  a  condition  subsequent.  Popham  v.  Bampjleld,  1 
Vern.  79 ;  1  Eq.  Ab.  108,  pi.  2 ;  Peyton  v.  Bu7y,  2  P.  W.  626 
Buddy  V.  Gresham,  2  L.  R.  Jr.  443. 

On  the  other  hand,  a  condition,  which  involves  anything  in 
the  nature  of  consideration,  is  in  general  a  condition  precedent. 
Acherley  v.  Vernon,  Willes,  153 ;  In  re  Wellstead,  25  B.  612. 

If  a  devise  be  made  to  take  effect  only  on  performance  of 
some  particular  duty  by  the  devisee,  or  upon  some  particular 
event,  there  is  no  gift  unless  the  condition  is  fulfilled.  And 
it  makes  no  difference  that  the  event  is  impossible,  impolitic, 
or  illegal.  See  Egerton  v.  Earl  of  Brovmlow,  4  H.  L.  1 ; 
Priestley  v.  Holgate,  3  K.  &  J.  286 ;  see  Caldwell  v.  CreasweU, 
6  Ch.  278. 
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But  as  regards  personalty,  a  gift  made  upon  a  condition  prece-      JJ^K*,, 

dent  involving  a  physical  impossibility,  such  as  to  drink  up  the    — 

ocean,  takes  effect  notwithstanding  the  condition.     See  1  Swin.,  ^ndltioii    ^ 
Part  IV.,  sec.  6,  p.  257  ;  Co.  Lit.  206  6.  precedent  in- 

.  .  .  .  .  volviDg  a 

But  if  the  condition  precedent,  though  in  fact  impossible  at  physityU  im- 
the  date  of  the  will,  or  becoming  impossible  by  subsequent  invalid, 
events,  involves  no  physical  impossibility,  the  gift  will  not  take 
effect.     Lowther  v.  Cavendish,  1  Ed.  99,  116;   Robinson  v. 
Wheelmnght,  21  B.  214;  6  D.  M.  &  G.  535. 

As  regards  realty  and  personalty,  a  condition  precedent  which  ^"^'^P  ^^' 
becomes  impossible  by  the  act  of  the  testator  is  discharged,  testator. 
Co.  Lit.  206  6.,  sec.  334 ;  Gath  v.  Barton,  1  B.  478 ;  Larley  v. 
Langwarthy,  3  B.  P.  C.  359. 

In  personalty  a  condition  precedent  which  is  contra  bonos  Condition 
moires  may  be  rejected,  leaving  the  gift  absolute.     Brown  v.  mores. 
Peck,  1  Ed.  140  ;  Wren  v.  Bradley,  2  De  G.  &  Sm.  49. 


Vesting  of  Real  Estate. 
The  Courts  lean  stronijly  in  favour  of  early  vesting.     "  Whilst  ?®".®'^*^  ^®^" 

°  "^  ^  •'  ^  mg  in  favour 

estates  remain  contingent,  those  in  whom  they  are  at  a  future  of  vesting, 
time  to  be  vested  have  no  interest  in  the  estates  or  the  rents 
and  profits  of  such  estates.  Such  estates  must  descend  to  the 
heir,  if  they  are  not  given  to  any  person  to  hold  until  the  events 
happen  on  which  they  are  to  become  vested.  Testators  who 
create  contingent  estates  often  forget  to  make  any  provision  for 
the  preservation  of  their  estates,  and  for  the  disposition  of  the 
rents  and  profits  in  the  intermediate  period  between  their 
deaths  and  the  vesting  of  their  estates.  In  such  cases  the 
estates  descend  to  the  heirs,  who,  knowing  that  they  are  to 
enjoy  them  only  for  a  short  period,  and  that  they  have  obtained 
the  possession  of  them  from  the  inattention,  and  not  from  the 
bounty  of,  the  testator,  or  from  the  mistake  of  the  professional 
man  who  drew  the  will,  will  make  the  most  that  they  can  of 
them  during  the  time  that  they  remain  theirs,  regardless  of  any 
injury  that  the  estates  may  suffer  from  their  conduct.  The 
rights  of  the  different  members  of  families  not  being  ascertained 
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U  jf  M 


tingent. 


Condition 
requiring  the 
attainment  of 
a  certain  age 
may  some- 
times be 
subsequent. 


Express  direc- 
tion as  to 
vesting. 


while  estates  remain  contingent,  such  families  continue  in  an 
unsettled  state,  which  is  often  productive  of  inconvenience  and 
sometimes  of  injury  to  them.  If  the  attaining  a  certain  age  be 
a  condition  precedent  to  the  vesting  estates,  by  the  death  of 
their  parents  before  they  are  of  that  age,  children  lose  estates 
whicli  were  intended  for  them,  and  which  their  relation  to  the 
testator  may  give  them  the  strongest  claim  to."  Per  Best,  C.  J., 
Duffisld  V.  Duffield,  3  Bl.  N.  S.  330 ;  1  Dow.  N.  S..  310. 

A  devise  to  A.  and  his  heirs  "if**  or  "when'*  he  attains 
twenty-one  is  contingent  according  to  the  opinion  of  Fearne, 
Post.  Works,  191.  So,  too,  "a  devise  in  remainder  to  a  class 
of  children  if  they  attain  twenty-one  is  a  contingent  remainder. 
It  is  also  a  contingent  remainder  if  it  be  a  devise  to  a  class  of 
children  equally  at  the  age  of  twenty-one.  And  so  also  it  is  a 
contingent  remainder  if  it  be  a  devise  in  remainder  to  children 
who  shall  attain  the  age  of  twenty-one."  Per  Stuart,  V.-C,  in 
Browne  v.  Browne,  3  Sm.  &  G.  587 ;  Alexander  v.  Alexander ^ 
16  C.  B.  59 ;  Love  v.  Love,  7  L.  R.  Ir.  306 ;  see  JvU  v.  Jacobs, 
3  Ch.  D.  703. 

Cases,  however,  where  the  condition  as  to  attaining  a  certain 
age  forms  part  of  the  original  devise,  must  be  distinguished 
from  those  cases,  where  the  condition  is  contained  in  a  separate 
direction;  thus,  where  there  has  been  an  immediate  devise 
followed  by  a  clause  directing  that  the  devisee  "  is  not  to  be  of 
age  to  receive  this  "  till  he  attains  a  certain  age,  or  that  it  is  to 
become  his  property  on  attaining  twenty-five,  the  devisee  has 
taken  a  vested  interest  subject  to  be  divested.  Snow  v.  Povlden, 
1  Kee.  186 ;  Attivater  v.  Attwater,  18  B.  330. 

So,  too,  a  devise  to  A.,  provided  she  lives  to  attain  twenty- 
one,  has  been  held  vested  subject  to  be  divested.  Simrmmda 
V.  Cocks,  29  B.  455,  where  the  devise  was  after  a  life  estate. 

Of  course,  when  there  is  an  express  direction  as  to  the  period 
of  vesting,  nothing  can  vest  before  the  appointed  time ;  though 
on  the  other  hand  the  question  of  vesting  is  not  affected 
by  a  direction  merely  referring  to  the  period  of  possession. 
Ribssell  V.  Buchanan,  2  Cr.  &  M.  561;  7  Sim.  628;  Mont- 
(jomorie  v.  Woodley,  5  Yes.  522 ;  ShHmpton  v.  Shrinipton,  31 
B.  425. 
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A  devise  to  A.,  at  or  when  or  if  he  attain  twenty-one  will  be      JJJS; 
vested :  _ 


1.  If  an  estate  is  given  prior  to  the  attainment  of  twenty-  which  Tdeviae 
one  by  the  ultimate  devisee  to  some  third  person  either  for  the  **l  ^  **  °' 

,  .  ^  when  OP  if  he 

benefit  of  the  devisee  himself,  or  for  the  benefit  of  some  other  attain  21  is 

vested. 

persons  to  endure  during  the  minority.     Goodtitle  d,  Hayward  p^^^  devise 
v.    Whitby,  1   Burr.   228;   Re  Mottram,  10  Jur.  N.  S.   915;  ^U  A.  attain 
Boraston's  Case,  3  Rep.  19  a;  Manfield  v.  Lugard,  1  Eq.  Ab. 
195,  pi.  4. 

In  this  case  the  estate  given  to  the  devisee  on  attaining 
twenty-one  is  in  fact  a  vested  interest  subject  to  a  term. 

2.  A  devise  to  A.  for  life,  and  from  and  after  his  decease  to  Prior  devise 
B,,  if  he  shall  have  attained  twenty-one  years,  or  so  soon  as  he 

shall  arrive  at  that  age,  was,  in  Andrew  v.  Andrew,  1  Ch.  D. 
410,  held  to  give  B.  a  vested  interest  at  birth,  owing  to  the 
words  "  from  and  after,"  which  were  held  to  mean  immediately 
after;  but  see  Alexander  v.  Alexander,  16  C.  B.  59. 

Whether  a  devise  in  remainder  after  a  life  estate  to  B.  if  he 
attains  twenty-one  in  the  absence  of  the  words  "  from  and  after  " 
would  give  B.  a  vested  interest  subject  to  be  divested  seems 
doubtful,  though  the  remarks  in  Andrew  v.  Aiulrew,  aiipiu,  are 
in  favour  of  such  a  construction ;  but  see  Blagrove  v.  Hancock, 
16  Sim.  371 ;  Sinirruynds  v.  Cocks,  29  B.  455. 

3.  However,  if  there  is  a  gift  over  upon  death  under  twenty-  Gift  over  upon 
one,  the  gift  over  shows  that  the  first    devisee    is    to    take  21. 
whatever  interest  the  peraon  claiming  under  the  devise  over  is 

not  entitled  to,  that  is  to  say,  the  immediate  interest  Bronijield 
V.  Crowder,  1  B.  &  P.  N.  R  313;  see  14  East,  604;  Loe  d. 
Roake  v.  Newell,  1  Mau.  &  S.  327 ;  5  Dow.  202 ;  Edwards  v. 
Hammond,  3  Lev.  132 ;  Doe  d.  Hunt  v.  Moore,  14  East,  601 ; 
Phijypa  v.  Ackers,  3  CI.  &  Fin.  691 ;  9  ik  583 ;  WhiUer  v. 
Bremridge,  L.  R.  2  Eq.  736. 

And  the  argument  in  favour  of  vesting  is  still  stronger,  if  the 
gift  over  is  upon  death  before  the  given  time  without  issue. 
Firich  v.  Lane,  10  Eq.  501. 

The  attainment  by  the  devisees  of  the  given  age  is  a  certainty 
provided  they  live  long  enough ;  if,  however,  the  contingency  is 
some  other  event,  as  remainder  to  A.  if   he  survives  B.,  the 
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T?xTTT     ®8^^  is  not  vested  till  the  event  happens,  notwithstanding  the 

. gift  over.     Doe  d.  Planner  v.  Scudamore,  2  B.  &  P.  289 ;  Price 

V.  Hall,  6  Eq.  399. 

And  of  course  the  gift  over  can  have  no  effect  where  there  is 
an  express  direction    as  to  the  time    of   vesting.     Russell  v. 
Buchanan,  2  Or.  &  Mee.  561 ;  7  Sim.  628. 
Devise  to  a  4.  There  is,  however,  an    important  distinction   between  a 

class  and  ton  deviso  to  definite  persons  or  to  a  class,  which  is  clearly  and 
contin^ncy  Satisfactorily  ascertained  at  twenty-one,  and  a  devise  to  such  of 
a  class  as  attain  twenty-one,  or  to  those  who  attain  twenty-one. 
In  the  latter  case  "the  finding  or  not  finding  the  legatee 
depends  on  his  attaining  a  particular  qualification,  and  till  the 
contingency  happens,  there  is  no  one  to  whom  the  doctrine  laid 
down  in  Phippsv,  Ackers,  can  apply."  Such  a  devise,  therefore, 
will  not  be  vested  by  a  gift  over.  Duffidd  v.  Dujffield,  3  Bl. 
N.  S.  260;  Stephen  v.  Stephen,  Cases  Temp.  talb.  228;  Festing 
V.  Allen,  12  M.  &  W.  279;  Holmes  v.  PrescoU,  10  Jur.  N.  S. 
507;  33  L.  J.  Ch.  264;  11  L.  T.  N.  S.  38;  12  W.  R  636; 
3  N.  R  559;  Rhodes  v.  Whitehead,  2  Dr.  &  Sm.  532;  13  W. 
R  800;  Price  v.  Hall,  5  Eq.  399;  EddeVs  Trust,  11  Eq.  559; 
Patching  v.  Bamett,  28  W.  R  886.  RUey  v.  Qamett,  3  De  G. 
&  S.  629,  and  Broume  v.  Browne,  3  Sm.  &;  G.  568,  will  probably 
not  be  followed. 

But  a  devise  to  A.  for  life,  and  if  he  leave  a  son  bom  or  to  be 

bom  in  due  time  after  his  decease,  who  should  live  to  attain 

twenty-one,  then  to  such  son  in  fee  if  he  attain  twenty-one, 

with  a  gift  over  if  A.  die  without  leaving  a  son  who  should 

attain  twenty-one,  has  been  held  to  give  an  infant  son  of  A.  a  ,^ 

vested  estate  subject  to  be  divested,  otherwise  a  child   born 

within  nine  months  of  A.'s  death  could  never  take.     Muskett 

V.  Eaton,  1  Ch.  D.  435;  see,  too.  Doe  v.  Hopkinson,  5  Q.  B.  223. 

An  estote  to        5.  An  estate  limited  to  commence  in  certain  specified  events 

oeSain'eTeSs  ^^  ^^  altogether  unless  those  exact  events  happen.     Thus  a 

fails  unless      gift  "  if  ^  ghall  die,  living  my  wife,  without  leaving  a  widow 

the  events         ^^  ,  ... 

happen.  or  any  child,  after  his  death  and  my  wife's  "  to  B.,  will  fail  if  A. 

survives  the  testator's  wife,  though  he  may  die  without  leaving 
a  widow  or  child.  Holmes  v.  Cradock,  3  Yes,  317;  Shuldam  v. 
Smith,  6  Dow.  22;  Dicken  v.  Clarke,  2  Y.  &  C.  Ex.  572. 
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So  if  a  testator  recites  that  he  will  be  entitled  to  property  in     -^iivr 

A  A  A  I  Ilia 

certain  events,  and  disposes  of  it,  if  those  events  happen,  the 

property  passes  only  if  those  events  happen,  though  in  fact,  he 
may  be  entitled  to  the  property  in  other  events  as  well. 
ArcKbold  v.  Austin  Oourlay,  5  L.  R.  Ir.  214. 

But  in  the  case  of  successive  limitations  "  where  there  is  a  Where  the 
limitation  over  which,  though  expressed  in  the  form  of  a  con-  imports  no 
tingent  limitatiou,  is  in  fact  dependent  on  a  condition  essential  S^'deter- 
to  the  determination  of  the  interests  previously  limited,  not-  ™\'i*'jo'*  of 

,  pnor  interests 

withstanding  the  words  in  form  import  contingency,  they  mean  the  estate  is 

vestod. 

no  more  in  fact  than  that  the  person  to  take  under  the  limita- 
tion over  is  to  take  subject  to  the  interests  previously  limited." 
Maddison  v.  Chapman,  4  K.  &  J.  709,  719;  3  De  G.  &  J.  536; 
Webb  V.  Hearing,  Cro.  Jac.  415 ;  Pearaall  v.  Simpson,  15  Ves. 
29 ;  Franks  v.  Price,  3  B.  182 ;  5  Bing  N.  C.  37 ;  6  Sc.  710 ; 
Chellen  v.  Martin,  21  W.  R.  671 ;  Edgeworth  v.  Edgewoiih,  L.  R. 
4  H.  L.  35 ;  see  post,  p.  445. 

Thus,  if  the  devise  is  to  A.  for  life  remainder  to  B.  for  life 
and  on  the  decease  of  B.,  if  A.  be  dead,  to  C.  in  fee,  C.  takes  a 
vested  remainder  whether  B.  survives  A.  or  not.  Cases,  suj)ra ; 
see,  too.  Key  v.  Key,  4  D.  M.  &  G.  73 ;  In  re  Betty  Smith's 
Trusts,  L.  R.  1  Eq.  79. 

So  a  devise  in  remainder  to  a  person  for  his  life,  if  he  shall 
be  living  when  the  prior  limitations  determine,  is  not  con- 
tingent, nor  will  subsequent  remainders  be  contingent  upon 
the  survivorship  of  the  tenant  for  life.  Leadbeater  v.  Cross, 
2  Q.  B.  D.  18. 

But  to  admit  this  construction,  the  limitation   over  must  Limits  of  the 

doctrine 

involve  no  incident,  but  what  is  essential  to  the  determination 
of  the  estates  previously  limited.  Maddison  v.  Chapman,  4  K. 
&  J.  709 ;  3  De  G.  &  J.  536. 

6.  A  contingent  interest  is  of  course  transmissible,  and  the  Contingent 
death  of  the  devisee  before  the  event  happens  does  not  prevent  misaihle. 
the  interest  from  vesting  in  him  or  his  estate,  if  his  being  alive 

is  not  one  of  the  conditions  of  the  gift  over  taking  effect  In 
re  Creswell ;  Parkin  v.  CresweU,  24  Ch.  D.  102. 

7.  It  is  now  settled,  that  when  there  is  a  gift  to  a  person  for  Estates  to 
life,  if  she  so  long  remains  unmarried,  or  for  life  until  bank-  the  deter- 
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mination  of  a 
prior  life 
estate  by 
marriage  or 
bankruptcy 
take  effect  as 
vested  re- 
mainders. 


Pile  V.  Salter. 


ruptcy,  followed  by  a  gift  over  in  the  event  of  marriage  or 
bankruptcy,  the  remainder  is  not  contingent,  but  vested  so  as 
to  take  eflfect  either  upon  the  death  or  marriage  or  bankruptcy, 
as  the  case  may  be,  of  the  tenant  for  life.  Luxford  v.  Cheeke, 
3  Lev.  125;  Lady  Ann  Frys  Case,  1  Vent.  199;  Gordon  v. 
Adolphus,  3  B.  P.  C.  306  ;  Foster  v.  Lord  RmriTiey,  11  East, 
594 ;  Meeds  v.  Wood,  19  B.  215 ;  Browne  v.  Hammond,  Jo, 
210 ;  Eaton  v.  Hewitt,  2  Dr.  &  S.  184 ;  Wardroper  v.  Cvifield, 
12  W.  R  458 ;  Walpole  v.  Laslett,  7  L.  T.  N.  S.  526  ;  1  N.  R 
180 ;  Etc/ies  v.  EtcJies,  3  Dr.  440. 

In  Pile  V.  Salter,  5  Sim.  411,  it  was  held,  that  the  fact  of 
the  gift  over  being  in  the  event  of  marriage  to  the  tenant  for 
life,  together  with  others,  would  prevent  this  construction. 
This  case,  however,  was  not  followed  in  Underhill  v.  Roden, 
2  Ch.  D.  494. 

But  this  construction  only  applies  where  the  ulterior  limita- 
tion is  a  remainder,  the  event  upon  which  it  is  to  take  effect 
being  incorporated  into  the  prior  limitation  for  life,  and  not 
where  the  prior  life  estate  is  to  be  cut  down  in  the  event  of  the 
marriage  of  the  tenant  for  life.  Sheffield  v.  Lord  Orroy,  3  Atk. 
282. 

If  a  sum  is  given  to  a  legatee  with  a  direction,  that  the 
interest  shall  be  for  her  separate  use  for  life  and  while  she 
continues  unmarried,  with  a  gift  over  if  she  marries,  the  gift 
over  only  takas  effect  in  that  event.  M'CuUoch  v.  M'CuUoch, 
low.  R  515;  3Giff:606. 

Under  a  devise  to  a  wife  for  life  provided  she  remains  a 
widow,  but  in  case  she  marries  again  to  A.  when  he  attains 
twenty-three,  the  wife  was  held  entitled  till  A.  attained  twenty- 
three,  though  she  married  again.  Doe  v.  Freevian,  1  T.  R  389. 
See  Be  Cabbuim  ;  Oage  v.  Butland,  46  L.  T.  848. 


Vesting  of  Charges  on  Land. 


Legacies 
charged  on 
land  do  not 
vest  before 
they  are 
payable. 


The  vesting  of  legacies  charged  upon  real  estate  is  governed 
by  rules  derived  from  the  common  law. 

"  If  a  sum  of  money  be  given  to  a  person  charged  upon  real 
estate,  and  that  person,  being  an  infant^  is  not  to  have  the  legacy 
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immediately,  but  it  is  given  at  twenty-one  or  payable  at  twenty-       Chap. 

one,  if  the  child  does  not  attain  twenry-one  the  legacy  is  not '. — 

raisable."     Parker  v.  Hodgson,  1  Dr.  &  Sm.  568 ;  see  Brown  v, 
Wooler,  2  Y.  &  C.  C.  134. 

But  if  the  payment  is  postponed  for  purposes  not  referrible  Distinction 
to  the  person  of  the  legatee,  but  only  for  the  convenience  of  the  ponement  of 
estate,  as,  for  instance,  in  the  case  of  a  life  tenancy,  the  legacies  the^ni^M 
vest  before  the  time  of  payment.     Evans  v.  Scott,  1  H.  L.  57 ;  *^M^®,^j|*** 
King  v.  Withers,  Ca.  temp  Talb.  116 ;  see  In  re  Brabazon,  13  legatee. 
Ir.  Eq.  156 ;  In  re  Keary's  Estate,  7  L.  R.  Ir.  311. 

It  makes  no  difference,  whether  the  legacies  subject  to  a  life 
interest  are  made  payable  at  twenty-one  or  not,  though  it  seems 
that  they  will  not  in  any  case  vest  before  then.  Remnant 
V.  Hood,  2  D.  F.  &  J.  396 ;  Davies  v.  Huguenin,  1  H.  &  M. 
730. 

And  a  legacy  charged  upon  land  and  directed  to  be  paid  upon  T^egacy  pay- 
an  event  which  may  or  may  not  happen,  for  instance,  when  the  event  which 
testator's  eldest  son   should  come  into  possession  of  a  settled  ™am)en^ir 
estate,  will  fail  if  the  event  does  not  happen.   Taylor  v.  Lambert,  contingent. 
2  Ch.  D.  177. 

If  a  legacy  is  charged  upon   real  and   personal   estate,  the  ^®^*^ 
personal  estate  is  the  primary  fund  for  payment,  and  so  far  as  real  and  per- 
the  personal  estate   extends,  the   vesting  is  governed  by  the  follows  pro- 
rules  applicable  to  personal  estate,  but  so  far  as  the  legacy  is  thTrulea*^ 
payable  out  of  realty  the  rules  with  regard  to  legacies  charged  applicable 
upon  land  apply.     Duke  of  Chandos  v.  Talbot,  2  P.  W.  601,  peironalty. 
612 ;  Prowse  v.  Abingdon,  1  Atk.  481 ;    In  re  Hudsons,  Dru. 
t.  Sugd.  6. 

In  the  case  of  a  power,  if  the  donee  is  authorised  to  fix  the 
times  at  which  portions  are  to  vest,  he  can  direct  a  portion  to 
vest  at  once,  and  it  will  in  that  case  be  raisable  though  the 
child  dies  under  twenty-one.  Henty  v.  Wrey,  21  Ch.  D.  332, 
where  the  subject  of  the  vesting  of  portions  is  fully  discussed. 


Vesting  of  Bequests  of  Personalty. 

The  vesting  of  bequests  of  personalty,  including  chattels  real,  Vc«ting  of 
is  governed  by  iTiles  derived  from  the  civil  law.     These  rules  P®"^°*  ^  " 
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governed  by 
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Meaning  of 
"  veBt" 


Direction  as 
to  vesting  is 
imperative. 

Gift  over  upon 
death  before 
the  time  of 
vesting  will 
not  alter  the 
meaning  of 
the  word  vest. 


When 
"  vested  •• 


it 


pay. 


means 
able." 

Gift  over 
npon  death 
without  issue 
before  the 
time  of 
vesting. 


Shares  treated 
as  vested 
before  the 
time  ap- 
pointed. 


apply  also  to  realty  directed  to  be  converted.     In  re  Hiidsons, 
DriL  t  Siigd.  6 ;  Hart's  Tmsts,  3  De  G.  &  J.  195. 
.    I.  When  there  is  an  express  direction  as  to  the  period  of 
vesting  : 

It  has  been  said  that  the  word  "  vest,"  being  derived  from 
"  vestire,"  naturally  refers  to  vesting  in  possession,  and  not  to 
vesting  in  interest  Young  v.  Robertson,  4  Macq.  314.  This 
is,  however,  contrary  to  the  whole  current  of  English  authority, 
according  to  which  the  word  "  vest "  has  always  been  held  to 
refer  jytnmd  facie  to  vesting  in  interest  or  transmissibility,  and 
not  vesting  in  possession  or  indefeasibility. 

Thus,  when  there  is  a  direction  that  the  gifts  are  to  be  vested 
at  a  certain  period,  the  legatee  will  take  no  interest  till  then. 

Where  the  interests  of  legatees  are  to  be  vested  at  twenty- 
one,  a  gift  over  upon  death  under  twenty-one,  or  upon  death 
before  the  time  of  vesting,  will  not  affect  the  natural  meaning 
of  the  word.  Glan/i^U  v.  Glanvil,  2  Mer.  38;  Compart  v.  Austen, 
12  Sim.  218 ;  Griffith  v.  Blunt,  4  B.  248 ;  Rowland  v.  Tavmey, 
26  B.  67 ;  Re  Thatcher's  Trust,  ib.  365 ;  Selby  v.  Whitaker,  6 
CL  D.  239 ;  see  Creeth  v.  WUson,  9  L.  R.  Ir.  216. 

In  many  cases,  however,  "  vested  "  has  been  used  as  equiva- 
lent to  indefeasible  or  payable. 

Thus,  if  the  shares  of  members  of  a  class  are  directed  to  be 
vested  at  a  certain  time,  and  there  is  a  gift  over  to  the  other 
members  of  the  class  of  the  shares  of  those  dying  before  that 
time  without  issue,  vested  will  mean  payable.  Taylor  v. 
Frobisher,  5  De  G.  &  S.  191. 

So,  too,  if  legatees  are  treated  as  taking  vested  shares  before 
the  time  fixed  for  vesting,  vested  must  mean  payable. 

This  will  be  the  case,  if  a  time  is  appointed  for  vesting,  and 
maintenance  is  given,  if  any  child  entitled  on  the  death  of  the 
tenant  for  life  to  a  vested  or  presumptive  share  should  be  under 
the  age  appointed  for  vesting,  where  the  word  presumptive 
refers  to  the  possibility  of  accruer.  Berkeley  v.  Swinburme,  16 
Sim.  275 ;  Baxter's  Ti^ust,  4  N.  R  131 ;  10  Jur.  N.  S.  485. 

Similarly,  if  in  the  event  of  any  child  dying  before  the  time 
of  vesting,  leaving  children,  there  is  a  gift  of  the  share  such 
child  would  have  had  if  living  to  his  issue,  the  direction  as  to 
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vesting  will  be  referred  to  payment.   In  re  Edmondson's  Estate,       Chap. 


5  Eq.  389 ;  Poole  v.  Bott,  11  Ha.  33. 

Or  again,  it  may  appear  that  the  testator  has  used  the  terms  Vested  and 

paid  used 

vested  and  paid  interchangeably.     In  re  Edmondson*8  Estate,  interchange- 
sujyiu ;  WiUiama  v.  Haytho^-ne,  6  Ch.  782 ;  Re  Pair's  Ih^ust,  *^^^* 
41  L.  J.  Ch.  170. 

And  when  there  is  a  direction  to  pay  legacies  at  the  death  Direction  to 

.         .  Pfty  legacies 

of  the  tenant  for  life,  a  subsequent  direction  as  to  vesting  at  at  a  certain 
twenty-one  will  be  referred  to  indefeasible  vesting  or  posses- 
sion.    Baimet  v.  Ba^met,  29  B.  239 ;  Simpson  v.  Peach,  16  Eq. 
209. 

When  there  is  a  gift  to  children  who  survive  their  parent,  a  ^^^  ^ 

,  ,  ,  children  who 

direction  as  to  vesting  will  not  make  the  gift  vest  in  any  who  do  survive  the 
not  survive  their  parent.  In  re  Payne,  25  B.  556 ;  WUliams  v.  dir^ioiTas 
Haythorne,  6  Ch.  782 ;  see  Draycott  v.  Wood,  5  W.  R.  158.         ^  ^***^»- 

If,  however,  the  proviso  as  to  vesting  is  intended  to  introduce 
a  new  gift,  evidenced  by  the  fact,  for  instance,  that  it  applies  to 
prior  legatees  who  die  leaving  issue,  and  not  merely  to  such  of 
them  as  survive  the  tenant  for  life,  it  will  override  the  previous 
contingency  of  surviving  the  tenants  for  life.  Williams  v. 
Russell,  10  Jur.  N.  S.  168. 

A  direction  that  legatees  are  to  be  beneficially  interested  at  a  Beneficial 
certain  period,  refers  only  to  vesting  in  possession.     M'LoA^Jdan 
V.  TaiU,  28  B.  407 ;  2  D.  F.  &  J.  449. 

II.  Where  there  is  no  direction  as  to  vesting :    . 

1.  It  is  important  to  distinguish  a  gift  to  a  contingent  class,  ^jf**^t^.*^'5? 
and  a  gift  to  a  class  upon  a  contingency ;  thus,  a  gift  to  children  and  to  a  class 
who  attain  twenty-one,  or  to  such  children  as  attain  twenty-one, 
is  a  gift  to  a  contingent  class,  and  will  only  vest  in  those  who 
attain  twenty-one,  though  there  may  be  a  gift  of  interest  or 
other  circumstances,  which  in  a  gift  to  a  class  upon  a  contin- 
gency, as,  for  instance,  at  twenty-one,  might  have  the  effect  of 
vesting  the  bequest.  Bvll  v.  PHtchard,  1  Rusa  213 ;  Bree  v. 
Perfect,  1  Coll.  128;  Leake  v.  Robinson,  2  Mer.  363;  Stead  v. 
Plrttt,  18  B.  50;  Lloyd  v.  Lloyd,  3  K.  &  J.  20;  Thomas  v.  Wil- 
berforce,  31  B.  299 ;  Williavu  v.  Haythome,  6  Ch.  782  ;  Dewar 
V.  Brooke,  14  Ch.  D.  529;  see  Re  B alley's  Estate,  11  Jur.  N.  S. 
791,  847 ;  Ootch  v.  Foster,  5  Eq.  311. 
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Chap^  If  the  gift  is  to  children  who  attain  twenty-one,  and,  if  but 

one  child,  to  such  child,  the  contingency  of  attaining  twenty-one 


noUmported  ^'^"  ^^^  ^^  imported  into  the  gift  to  a  single  child.  WcUker  v. 
into  the  gift     Mower,  16  B.  365 ;  Johnson  v.  Foidds,  5  Eq.  268. 

to  a  single  *■  ^ 

cWld.  2.  When  there  is  a  clear  gift,  an  additional  direction  to  pay, 

to^^ylnen"  when  the  legatee  attains  a  given  age,  will  not  postpone  the 
will  not  post-   vestincf,  the  Sfift  being  considered  dehituni  in  presenti,  solvent 

pone  vesting  b»  o  o  i  » 

when  there  is    dltm  in/lltlirO. 
A  cleai*  f^it 

Thus,  a  gift  to  A.,  payable  at  twenty-one  is  vested,  and  it 
makes  no  difference  whether  the  gift  precedes  or  follows  the 
direction  for  payment,  provided  a  clear  immediate  gift  can  be 
found  in  the  will.  In  re  Bartholomew,  1  Mac.  &  G.  354; 
Shrinipton  v.  Shrimptcn,  31  B.  425 ;  Maher  v.  Maker,  1  L.  R. 
Ir.  22. 
Where  the  The  difficulty  in  these  cases  is  to  decide  whether  there  is  a 

only  gift  is  ..«,,.. 

in  the  direc-  substautive  gift  and  a  direction  to  pay,  or  whether  the  only 
noSiing^vestB  P^  ^^  ^^  ^^^  direction  to  pay.  See  Shum  v.  Hobbs,  3  Dr.  93 ; 
tiu  then.         Chaffers  v.  Abell,  3  Jur.  577 ;  WUliams  v.  Clark,  4  De.  G.  &  S. 

472 ;  Mei-iT/  v.  Hill,  8  Eq.  619. 
Direction  to         Of  course,  when  there  is  a  clear  gift,  a  direction  to  accumu- 

accumulate 

interest  tiU  21  late  the  interest  and  to  pay  the  principal  and  accumulations  at 
a  gift  already  twenty-one  will  not  affect  the  vesting.  Stretch  v.  Watkins,  1 
vested.  ^g^j  253 ;  Blease  v.  Burgh,  2  B.  226 ;  Breedon  v.  Tngman,  3 

M.  &  K.  289. 
In  doubtful  In  doubtful  cases  the  construction  may  be  assisted  by  refe- 

cases  the 

contingency  rence  to  other  limitations ;  thus,  where  there  was  a  gift  for  the 
flected*^biM5k  children  of  a  tenant  for  life,  to  be  paid  upon  their  attaining 
and  vice  versd,  twenty-five,  and  if  but  one  child,  the  whole  to  become  the  pro- 
perty of  such  only  child,  upon  his  attaining  twenty-five,  and  be 
transmissible  to  his  heirs,  executors,  or  administrators,  none  of 
the  children  took  vested  interests  before  twenty-five,  the  gift,  in 
the  event  of  there  being  an  only  child,  being  clearly  contingent. 
Judd  v.  Judd,  3  Sim.  525 ;  see  Hunter  v.  Judd,  4  Sim.  455 ; 
Merry  v.  HiU,  8  Eq.  619. 

Similarly,  if  the  interest  of  an  only  child  is  clearly  vested, 
this  may  show  that  a  gift  to^  all  the  children  at  twenty-one 
was  meant  to  be  vested  too.  King  v.  Isobocson,  1  Sm.  &  G. 
371. 
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And  it  may  appear  from  the  context  that  the  words  *'  to  be      y^Ftt 
paid "  were  meant  to  refer  to  vesting   and  not  to  payment. 


Paid  may 

MaHinieau  v.  Rogers,  8  D.  IL  &  G.  328.  mean  vested 

3.  The  time  when  the  legacy  is  to  be  paid  must,  however,  be  Gift  to  be 
certain ;  that  is  to  say,  it  must  be  certain  that  the  time  will  which  may 
come  if  the  legatee  lives  long  enough.    No  doubt  it  is  uncertain  the  leg^!^^"* 
whether  a  legatee  will  ever  attain  a  given  age,  but  since  he  |*/®  "•  ^^' 
must  attain  it  if  he  lives,  this  latter  contingency  is  disregarded. 

"  When  the  time  annexed  to  the  payment  is  merely  eventual, 
and  may  or  may  not  come,  and  the  person  dies  before  the  con- 
tingency happens,  I  can  find  no  instance  in  this  Court  where  it 
has  been  held  that  the  legacy  at  all  events  should  be  paid."  It 
becomes,  in  fact,  a  legacy  upon  condition,  for  dies  incertua 
conditioners  in  testamento  facit  Thus,  a  legacy  to  A.  to  be 
paid  upon  marriage  is  contingent.  Atkins  v.  Hiccocks,  1  Atk. 
500 ;  Ellis  v.  Ellis,  1  Sch.  &  Lef.  1 ;  Morgan  v.  Morgan,  4 
De  G.  &  Sm.  164 ;  In  re  CantUlon*8  Minors,  16  Ir.  Ch.  301 ; 
Con^  V.  Carr,  I.  R.  7  Eq.  397 ;  Malcolm  v.  O'CaUagluin,  2  Mad. 
349  ;  Taylor  v.  Lambert,  2  Ch.  D.  177. 

But  if  interest  is  given  in  the  meantime,  the  legacy  will  be  P^*  *  8^'  ^\^ 
vested,  though  given  upon  maniage.     Booth  v.  Booth,  4  Ves.  meantime 
399 ;  Vize  v.  Stoney,  1  D.  &  War.  337.  ^rt^.* 

It  may   be   noticed,  however,   that    a  legacy  given    upon  Gift  upon 

till  1  1*  ji  marriage  con- 

marriage  may  be  held  upon  the  context  to  be  given  at  twenty-  strued  as  a 
one,  or  upon  marriage  under  twenty-one,  as  where  there  was  a  ^p^n  maniwre 
gift  to  parents  for  life,  and  then  to  their  children  if  then  of  age  ^^^"^  21. 
or  married,  and  if  any  were  infants  at  the  death  of  their  parents, 
then  to  them  at  twenty-one,  if  sons,  or  on  marriage  if  daughters. 
Lan^  V.  Pugh,  1  Y.  &  C.  C.  719 ;  see  West  v.  West,  4  GiflF.  198. 

4.  When  the  only  gift  is  to  be  found  in  the  direction  to  pay 
or  divide : 

a.  If  the  postponement  of  division  or  payment  is  merely  on  Direction  to 

oav  fu  ter  a 

account  of  the  position  of  the  property,  if,  for  instance,  there  is  ufe  interest 
a  prior  gift  for  life,  or  a  bequest  to  trustees  to  pay  debts,  and  a  ^^^  **  ^^^' 
direction  to  pay  upon  the  decease  of  the  legatee  for  life,  or  after 
payment  of  the  debts,  the  gift  in  remainder  vests  at  once. 
BennetCs  Trust,  3  K.  &  J.  280 ;  Strother  v.  IhUton,  1  De  G.  «& 
J.  676. 

c  c 
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,^?\w         ^'  ^^^  where  the  payment  is  deferred  for  reasons  personal  to 
the  legatee,  the  gift  will  not  vest  till  the  appointed  time. 


pay  at  21  wfli      Thus,  a  gift  to  a  person  at,  or  if,  or  as  and  when  he  shall 
^*j^®"'  ^^     attain,  or  upon  attaining,  or  from  and  after  attaining  twenty- 
one,  will  not  vest  till  the  age  is  attained.    Hanson  v.  Grr^aham, 
6  Ves.  239 ;  Locke  v.  Lamb,  4  Eq.  372. 

5.  There  are,  however,  several  circumstances  which  may  have 
the  effect  of  vesting  a  gift  contingent  upon  attaining  a  given 
age: 
Contingent  a.  If  the  subject  of  the  gift  is  to  be  at  once  separated  from 

gift  becomes  ii»ii/» 

vested  by        the  rest  of  the  estate,  and  vested  in  trustees  to  be  for  the  benefit 
severance.       ^^  ^-^^  legatee,  though  the  interest  may  not  be  given  in  the 

meantime,  but  directed  to  accumulate  and  go  with  the  capital. 
Love  V.  L Estrange,  5  B.  P.  C  59  ;  Saunders  v.  Vaviier,  Cr.  & 
Ph.  240;  Grreet  v.  Greet,  5  B.  123 ;  Branstrom  v.  WiUcinson,  7 
Ves.  420 ;  Lister  v.  Bradley,  1  Ha.  10  ;  Ingram  v.  Suckling,  7 
W.  R.  386. 
By  gift  of  the  ft.  If  the  interest  upon  the  legacy,  or  upon  the  legatee's 
interest  presumptive  share,  is  given  to  the  legatee  in  the  meantime  till 

the  time  of  payment  arrivea  Hanson  v.  Oraham,  6  Ves.  239  ; 
Hart's  Trusts,  3  De  G.  &  J.  195 ;  Hardcastle  v.  Hardcastle, 
1  H.  &  M.  405;  Bell  v.  Cads,  2  J.  &  H.  122;  Bolding  v. 
Strugnell,  24  W.  R.  339 ;  45  L.  J.  Ch.  208. 

This  rule  applies  in  the  case  of  deeds.  Mostyn  v.  Brunion, 
17  Jr.  Ch.  153. 

(i.)  The  rule  applies  though  the  interest  may  be  given  subject 
to  charges  or  annuities.  Lans  v.  Qoudge,  9  Ves.  225  ;  Jones  v. 
Mackilwain,  1  Russ.  220;  Potts  v.  AtJierton,  28  L.  J.  Ch.  486. 

(ii.)  Though  the  interest  may  bo  expressed  to  be  given  for 
maintenance.  HaH's  Trusts,  3  De  G.  &  J.  195  ;  In  re  Bunn; 
IsoAicson  V.  Wehst^,  16  Ch.  D.  47. 

(iii.)  It  makes  no  difference,  whether  the  interest  is  first 
given  up  to  a  given  time  And  then  the  principal,  or  vice  versd, 
at  any  rate,  if  the  age  fixed  is  either  twenty-one  or  some  later 
age,  but  such  as  to  indicate  that  the  testator  has  fixed  upon  it 
only  from  the  probable  incapacity  of  the  legatees  to  manage 
their  property  satisfactorily  earlier.  Wadley  v.  North,  3  Vor. 
304 ;  Westuvod  v.  Southey,  2  Sim.  N.  S.  192  ;  Bird  v.  Mayhury, 
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83  B.  861 ;  Pearman  v.  Pearman,  83  B.  394 ;  Pearson  v.     Jj^jt. 


Dolman,  8  Eq.  315. 

It  seems  doubtful  whether  Spencer  v.  TTtfeon,  IG  Eq.  601, 
is  in  harmony  with  the  geneiul  current  of  authority,  or  even 
with  the  views  expressed  in  In  re  Peek*8  Trusts,  ib,  221,  225. 

On  the  other  hand,  if  the  interest  is  given  up  to  a  very 
advanced  age,  and  the  principal  not  till  then,  it  is  more  doubtful 
whether  the  bequest  would  be  vested.  Batsford  v.  Kebbel,  3 
Ves.  363 ;  see  In  re  Bunn  ;  Isaxicson  v.  Webster ,  16  Ch.  D.  47 ; 
Scotney  v.  Lomer,  29  Ch.  D.  535. 

c.  It  seems  not  to  be  quite  clearly  settled  whether,  where  Effect  of 

discretion  to 

there  is  a  discretion  to  trustees  to  apply  the  whole  or  part  apply  the 
of  the  interest  to  the  maintenance  of  the  legatees,  the  bequest  ^  ^e  ^^  ^^ 
wMl  be  vested.     The  better  opinion  now  seems  to  be  that  it  "*^®"^8^ 
will.    Eccles  V.  Birkett,  4  De  G.  &  S.  105 ;  Rouse's  Estate,  9 
Ha.  649  ;  Fox  v.  Fox,  19  Eq.  286 ;  Pan^oU  v.  Davies,  38  L.  T. 
N.  S.  52 ;  see,  however,  PuLsford  v.  Hunter,  3  Bro.  C.  C.  416 ; 
Ashmore's  Trusts,  9  Eq.  99;  In  re  Orimshaw's  Trusts,  11  Ch. 
D.  406 ;  Wilson  v.  Knox,  13  L.  R  Tr.  349. 

It  has  been  suggested,  that  whore  the  accumulated  surplus 
would  go  to  the  same  legatees  as  the  interest  and  capital,  the 
legacy  is  vested ;  but  where  the  surplus  income  is  either 
expressly  given  over,  or  would  not  follow  the  capital,  it  is  not ; 
so  that  a  gift  of  residue  in  such  a  case  would  be  vested,  whereas 
a  particular  legacy  would  not.  See  Pearson  v.  Dolman,  3  Eq. 
315.     But  qucere  whether  this  distinction  reconciles  the  cases. 

But  a  discretion  either  to  apply  the  interest  to  maintenance  Caaesinwlich 
or  to  accumulate  it  will  not  vest  the  legacies :  Vaudry  v.  Geddes,  ^tertst  u  ruit 
1    R.  &  M.  203;  nor,  i)eahap8,  will  a  discretion  to  apply  the  J^^<;^;;JJ^  *^^ 
whole  or  part  of  the  interest,  not  exceediug  a  fixed  sum,  to  tingent 
maintenance:  Merry  y,  HiU,  8  Eq.  619;  nor  will  the  gift  of  a 
fixed  sum  for  maintenance,  though  it  may  be  equivalent  to  the 
interest  of  the  legacy :  Boughton  v.  Boughton,  1  H.  L.  406 ; 
Watson  V.  Hayes,  5  M.  &  Cr.  125 ;  Livesey  v.  Livesey,  3  Russ.  287. 

And  the  gift  of  a  sum  for  maintenance  out  of  the  personal 
estate  not  exceeding  the  income  of  the  legacies  will  have  no 
effect  upon  vesting.  Wynch  v.  Wynch,  1  Cox,  433  ;  Budge  v. 
Winnall,  12  B.  357. 

CO  2 


388  VESTING. 

c^aPv  A  discretionary  power  given  to  trustees  to  apply  the  income 
for  the  benefit  of  the  legatees,  to  the  exclusion  of  any  one  or 

more  of  them,  will  not  vest  their  shares.     In  re  Bamfkavfs 

Trust,  15  W.  R.  378. 
Effect  of  a  d.  Where  interest  is  given  only  for  a  portion  of  the  period 

to  a  portion  before  the  time  fixed  for  payment,  if,  for  instance,  legacies 
^fw^TCB^  are  given  at  twenty-six,  with  interest  for  maintenance  during 

minority,  it  is  doubtful  whether  the  gift  will  be  vested ;  probably 

it  will  not  without  more.  See  the  remarks  in  Pearson  v.  Dolman, 

3  Eq.  315.  In  Davies  v.  Fisher,  5  B.  201 ;  Harrison  v.  Orim- 
wood,  12  B.  192;  Tatham  v.  Vernon,  29  B.  604,  there  were 
other  circumstances.    And  see  Hunter's  Trusts,  L.  R.  1  Eq.  296. 

It  may  be  noticed,  that  minority  properly  means  the  period 
before  the  attainment  of  twenty-one ;  though,  if  there  is  an  in- 
tention expressed  to  that  efifect,  it  may  mean  the  whole  period 
during  which  the  testator  has  kept  the  legatee  out  of  the  pro- 
perty. .  Milroy  v.  Milroy,  14  Sim.  48 ;  Maddison  v.  Chapman, 

4  K.  &  J.  709 ;  3  De  G.  &  J.  536 ;  Fraser  v.  Fraser,  1  N.  R 
430. 

Gift  of  e.  Of  course,  where  the  interest  is  not  given  in  the  meantime, 

oontiiigent      but  is  itself  given  at  the  same  time  as  the  principal,  the  gift  does 

not  vest.    Knight  v.  Knight,  2  S.  &  St.  490 ;  Locke  v.  Lamb, 

4  Eq.  372. 
Distinction  /  A  distinction  must  be  drawn  between  the  gift  of  a  sum  to 

between  gift 

of  interest  each  member  of  a  class  at  twenty- one,  with  a  gift  of  the  interest 
v^>ra  a^egaoy  ^p^^  ^j^^  several  shares  in  the  meantime,  and  the  gift  of  an 
dividual  and  aggregate  fund  to  a  class  as  they  respectively  attain  twenty-one, 
gate  fund  "with  a  direction  that  the  whole  interest  is  to  be  applied  for  their 
class.  maintenance  in  the  meantime ;  in  the  latter  case,  as  the  fund  is 

to  be  kept  together,  and  the  whole  interest  applied  for  mainten- 
ance, nothing  will  vest  before  twenty-one.  PvXsford  v.  Hunier, 
3  B.  C.  C.  416 ;  Barker  v.  Lea,  T.  &  R.  413 ;  In  re  Ashw/yres 
Trusts,  9  Eq.  99 ;  In  re  Parker ;  Barker  v.  Barker,  16  Ch.  D. 
44;  In  re  Morris;  Salter  v.  A,-0,,  33  W.  R.  896.  Perhaps  In  re 
Grimshaw's  Trusts,  11  Ch.  D.  406,  may  be  supported  on  this 
ground. 
T^**^*i^  flf.  It  seems  a  gift  of  personalty  to  A.  till  B.  attains  twenty- 
to  A.  tiU  B.     one,  and  then  to  B.,  will  not  give  B.  a  vested  interest.    BuUivan 
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V.  EdgdLy  23  W.  R  722 ;  though  it  will  where  there  is  anything       Chap. 

*  -^  *  *  *  *■ 


to  show  that  A.  takes  in  trust  for  B.  on  the  principle  already 
stated,  wnie,  p.  377.    Larie  v.  Ooudge,  9  Ves.  225.  then  to  b!,  u 

A.  An  argument  in  favour  of  vesting  has  sometimes  been  based  ^" 

,    ,  ,  ArgumentB  in 

upon  a  power  to  make  advances.     Vivian  v.  MiUs,  1  B.  315;  favour  of 
Harrison  v.  Grimwood,  12  B.  192 ;  Powia  v.  Burdett,  9  Ves.  ^®*  *°^' 
428 ;  Walker  v.  Simpson,  1  K  &  J.  713 ;  see  Maiden  v.  Maine, 
2  Jur.  N.  S.  206. 

And  the  fact  that  the  gift  is  residuary  is  also,  it  is  said, 
in  favour  of  vesting.  Booth  v.  Booth,  4  Ves.  399 ;  see  ante, 
p.  387. 

6.  Effect  of  a  gift  over  upon  vesting : 

a.  It  seems  a  mere  ffift  over  upon  death  under  twenty-one  ^  ^^^  s*^* 

...  .  ^^'®'  upon 

will  not  have  the  effect  of  vesting  a  prior  gift  contingent  upon  death  before 
attaining  twenty-one,  though  the  point  is  doubtful.     Ridgway  v.  vesting  has 
Ridgvmy,  4  De  G.  &  S.  271 ;  Davies  v.  Fisher,  5  B.  201 ;  in  both  ^^  ^^^^^^ 
which  cases  there  were  other  circumstances  which  alone  would 
have  been  suflScient  to  vest  the  gift ;  and  see  per  Sir  J.  Leach  in 
Bland  v.  Williams,  3  M.  &  K.  411.     The  remarks,  however,  of 
Sir  John  Leach  seem  to  be  based  on  the  theory  that  a  gift  over 
under  twenty-one,  the  prior  gift  being  at  twenty-one,  shows  that 
the  prior  gift  was  not  meant  to  be  vested.     The  truer  doctrine 
appears  to  be,  that  a  gift  over  upon  death  under  twenty-one 
neither  shows  that  the  prior  gift  was  meant  to  be  contingent, 
nor  has  the  effect  of  making  it  vested.     See  Re  Baxters  Tnists, 

4  N.R.  131 ;  Malcolm  v.  OVallaghan,  2  Mad.  349 ;  In  re  Payne, 
25  B.  556. 

6.  But  where  the  gift  is  to  a  class  at  twenty-one,  followed  by  a  A  clause  of 

1  p  --I'  n  t  ^    -  jxx      accruer  ia  an 

clause  of  accruer  givmg  the  interests  of  those  dymg  imder  twenty-  argument  for 
one  to  the  other  members  of  the  class  (a  direction  which  would  ^®**"*^- 
be  useless  if  the  shares  are  contingent  till  twenty-one),  there  is 
a  strong  argument  in  favour  of  vesting.    In  Edmondsons  Estate, 

5  Eq.  389  ;  see  In  re  Gunning's  Estate,  13  L.  R.  Jr.  203. 

c.  It  seems  that  a  mere  gift  over  upon  the  death  of  any  of  the  Gift  over 
legatees  without  issue  will  not  vest  contingent  legacies.    Barker  ^itiiont  issue. 
V.  Lea,  T.  &  R  413. 

d.  But  a  gift  over  upon  death  under  twenty- one,  and  without  Gift  over  upon 

•11         i.  •         -rx     i.  i.         X  ^***^  without 

issue,  will  vest  a  prior  gift  at  twenty-one.  issue  before 
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Effect  of  gift 
over  upon 
death  of  the 


ci^»p-  The  testator  seems  to  imply  that  the  lega^cy  is  to  go  over  not 

; '—  upon  failure  to  attain  that  age,  but  only  in  the  events  mentioned, 

Testing.  aud  the  attainment  of  the  given  age  is  therefore  not  a  condition 

precedent  to  vesting.  Harrison  v.  Grimwood,  12  B.  192  ; 
Bland  v.  Williams,  3  M.  &  E.  411 ;  Murhin  v.  PhiUipson,  ib. 
257 ;  Thomson's  Trusts,  11  Eq.  146. 

e.  But  if  the  gift  is  to  A.  for  life,  then  to  her  children  at  twenty- 
one,  and  if  A,  dies  Mrithout  issue,  or  without  leaving  issue  over, 
Eroe^upon^^'**  the  gift  over  has  no  effect  upon  the  vesting,  since  it  may  have 
contingent       fegen  intended  to  provide  for  the  death  of  all  the  children  before 

bequestB  to 

the  children,  the  tenant  for  life.  Walker  v.  Mower,  16  B.  365  ;  Wrangham  s 
Trusts,  1  Dr.  &  Sm.  358 ;  Kidman  v.  Kidman,  40  L.  J.  Cfh. 
359 ;  see  Wetherall  v.  Wetherall,  1  D.  J.  &  S.  134. 

On  the  other  hand,  if  the  gift  is  to  children  living  at  the  death 
of  the  tenant  for  life,  as  they  attain  twenty-one,  a  gift  over  on 
the  death  of  the  tenant  for  life  without  leaving  issue  will  afford 
a  strong  argument  in  favour  of  vesting,  since  it  is  ineffectual  if 
the  children  survive  the  parent  and  die  under  twenty-one.  Bree 
V.  Perfect,  1  CoU.  128. 

7.  When  the  gift  is  to  a  class  when  the  youngest  attains 
twenty-one,  it  is  clear  that  all  who  attain  twenty-one  will  take 
vested  interests.  Leeming  v.  Sha^raU,  2  Ha.  14 ;  Parker  v. 
Sowerby,  1  Dr.  488 ;  see  4  D.  M.  &  G.  321 ;  Smith's  WiU,  20 
B.  197 ;  see  Sanshnry  v.  Read,  12  Ves.  75 ;  Fard  v.  Rawlins, 
1  S.  &  St.  329 ;  In  re  Hunter's  Trust,  L.  R  1  Eq.  295. 
Whether  those  It  has,  however,  been  said,  that  those  who  die  under  twenty- 
one  will  not  take  vested  interests :  see  the  cases  supra  cit. ;  but 
in  them  the  exact  point  does  not  appear  to  have  arisen  for 
decision,  and  to  import  the  coDtingency  of  attaining  twenty-one 
into  the  constitution  of  the  class  seems  contrary  to  principle. 
See  Coldecott  v.  Best,  W.  N.  1881, 150. 

At  any  rate,  in  such  a  case,  if  the  gift  is  not  to  a  class,  but  to 
individuals  named,  they  take  vested  interests.  Cooper  v.  Cooper, 
29  B.  229 ;  see  Me  Lyman's  Trust,  2  L.  T.  N.  S.  662. 

So,  too,  if  the  income  is  given  to  the  class  till  the  youngest 
attains  twenty-one,  and  then  the  principal,  they  all  take  vested 
interests.  Grove's  Trusts,  3  Giff.  575;  Re  Andrew,  8  L.  J. 
Notes  of  Cases  174 ;  see  BovUon  v.  Pitcher,  29  B,  633. 
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And  if  there  is  a  clear  gift  to  the  class,  a  direction  that  it  is       chap, 
to  be  divided  when  the  youngest  attains  twenty-one  will  not      -     -     — 
postpone  the  vesting.    Ktwx  v.   Wells,  2  H.  &  M.  674;  see 
HiUiard  v.  Fvlford,  28  L.  T.  N.  S.  892 ;  42  L.  J.  Ch.  624 ; 
Blasson  v,  Blasaon,  2  D.  J.  &  S.  665. 

III.  Gifts  to  children  contingent  upon  surviving  their 
parents. 

1.  In  many  cases  where  a  gift  to  children  has  been  made 
contingent  upon  their  surviving  their  parents,  the  Courts  have 
laid  hold  of  sh'ght  ambiguities  to  give  them  vested  interests  at 
birth.  Most  of  the  cases  upon  this  subject  have  arisen  on 
marriage  settlements  where  there  is  a  strong  presumption  of 
intention  to  provide  for  children  generally,  whereas  gifts  by  will 
are  mere  bounty.  Farrer  v.  Barker,  9  Ha.  743 ;  but  see  Jack- 
son V.  Dover,  2  H.  &  M.  209. 

It  is,  however,  now  clearly  settled  that  in  mairiage  settle-  Words  of  con- 
tingency must 
ments,  as  in  wills,  words  of  contingency  must  have  their  full  have  their  fuU 

force,  and  the  Court  wiU  "lean  "  in  favour  of  vesting  only  in  MtUementsas 

cases  of  doubtful  constmction.     Whatf(rrd  v.  Moore,  3  M.  &  Or.  *"  '^*^^'* 

289  ;  Jeyes  v.  Savage,  10  Ch.  555. 

Thus  a  gift,  after  life  interests  to  parents,  to  the  children  Gifts  to 

,    ,  .  .    ,       children  living 

living  at  their  decease,  or  if  there  are  any  children  then  living  at  their 
to  stLch  children,  only  goes  to  those  who  survive  their  parents ;  ^**"° 
d  fortioi^  if  provision  is  made  for  the  issue  of  children  who  die 
before  their  parents  leaving  issue.     Jeyes  v.  Savage,  supra; 
In  re  Deighton's  Settled  Estates,  2  Ch.  D.  783. 

The  fact  that  the  word  "  such  "  is  sometimes  omitted  in  some  Force  of  the 
of  the  limitations  will  not  cause  its  rejection,  if  it  occurs  in  the 
limitation  under  which  the  children  take.     Whatford  v.  Moore, 
3  M.  &  C.  270;  Skipper  v.  King,  12  B.  29;  Wilson  v.  MotirU, 
19  B.  292. 

But,  it  would  seem,  it  may  be  rejected,  if  it  appears  on  the  It  may  be 
whole  will  that  it  is  incorrectly  used.    Howgrave  v.  Cartier,  hLxoxtLly 
3  V.  &  B.  79;  see  Rye  v.  Rye,  1  L  R.  Ir.  413.  S^~Tn.ed. 

And  if  the  parent  has  power  to  pay  over  their  shares  to  such 
children  in  his  lifetime,  the  contingency  of  surviving  the  parent 
will  be  rejected,  since  the  testator  cannot  have  meant  shares 
paid  to  children  who  die  before  their  parents  to  be  returned. 
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Powis  V.  Burdeit,  9  Ves.  428;  Walker  v.  Simpson,  1  K.  &  J. 
713. 

Where  the  interesb  was  given  for  the  maintenance  of  such 
children  as  should  be  living  at  the  parents'  decease  until  they 
should  attain  twenty-one,  followed  by  a  gift  to  the  children 
when  they  attained  twenty-one,  it  was  held  that  children  who 
attained  twenty-one  took  vested  interests,  though  they  pre- 
deceased their  parents.    Bradley  v.  Barlow,  5  Ha.  589. 

2.  And  there  may  be  sufiScient  evidence  of  intention  to  show 
that  children  dying  before  their  parents  were  to  take  vested 
interests,  though  the  original  gift  is  contingent  upon  their 
surviving  them. 

Thus,  if  there  is  a  direction  that  children  are  to  take  vested 
interests  at  twenty-one,  or  upon  marriage,  "though  such 
respective  times  may  happen  before  the  parents'  decease,"  the 
prior  gift  is  controlled.     Dalton  v.  Hill,  10  W.  R.  396. 

The  same  is  the  case,  if  the  shares  of  the  children  are  ex- 
pressly referred  to  by  the  testator  as  payable  in  their  parents' 
lifetime,  and  directed  not  to  be  paid  till  their  deaths.  Jackson 
V.  Dover,  2  H.  &  M.  209. 

But  the  mere  fact,  that  the  interests  are  to  be  vested  at 
twenty-one,  but  not  to  be  transferred  till  after  the  parents' 
death,  will  not  give  children  dying  before  their  parents  vested 
interests,  the  word  vested  being  read  as  equivalent  to  payable. 
Williams  v.  Haythoime,  6  Ch.  782. 

But  if  the  direction  is  that  children,  who  attain  twenty-one, 
or  die  under  that  age  leaving  issue,  are  to  take  vested  interests, 
the  direction  will  control  the  contingency,  and  children  who 
attain  twenty-one  and  die  before  their  parents  will  take  vested 
interests.     Williams  v.  Russell,  10  Jur.  N,  S.  168. 

3.  So,  too,  children  will  take  vested  interests  before  their 
parents*  death,  if  the  property  is  given  over  in  events  which 
do  not  include  the  death  of  some  of  the  children  over  twenty- 
one  in  their  parents'  lifetime,  so  that  in  that  event  the  property 
would  be  undisposed  of  Perfect  v.  Lord  Curzon,  5  Mad.  44?2 ; 
Torres  v.  Franco,  1  R  &  M.  649 ;  Swallow  v.  Binns,  1  K.  &  J. 
417 ;  Dixon  v.  Barkshire,  34  B.  537 ;  In  re  Knowles;  Nottage 
v,  Buxton,  21  Ch.  D.  806. 
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4.  In  cases,  where  there  is  a  gift  to  a  class  of  children,  if  any      JS^^ 
children  survive  their  parents,  it   is  clear,  that   unless  some 


children  survive  the  parents  the  gift  never  arises.     Hotchkin  v.  opon  a  con- 
Humfrey,  1  Mad.  63 ;  Fitzgerald  v.  Field,  1  Russ.  430.  tingency. 

But  the  contingency  will  not,  without  express  words,  be  The  contin- 
imported  into  the  constitution  of  the  class,  so  that  if  the  con-  to  be  imported 
tingency  happens  all  members  of  the  class  will  take  whether  JJ^tton^f^ 
they  survive  the  contingency  or  not ;  thus,  if  there  is  a  gift  to  *^«  ^^^^* 
A.  for  life,  and  then  if  he  die  leaving  a  child,  to  his  children  as 
tenants  in  common,  and  one  child  survives  A.,  all  his  children, 
whether  they  survive  him  or  not,  will  take.    Bovlton  v.  Beard, 
3  D.  M.  &  G.  608;  M'Lachlan  v.  TaUt,2^  B.  407;  2  D.  F.&  J. 
449 ;  Re  Gfratwicke,  35  B.  315 ;  Re  Orlehar's  SeUUmeni,  20  Eq. 
711 ;  Goddards  Trusts,  I.  R  5  Eq.  14 ;  see  Blasson  v.  Blasson, 
2  D.  J.  &  S.  665 ;  Taylor  v.  Graham,  3  App.  C.  1287. 

Similarly,  powers  of  raising  different  sums  according  to  the 
number  of  children  a  man  may  have,  will  not  be  limited  to 
mean  the  number  of  children  capable  of  taking.  Kruipp  v. 
Knapp,  12  Eq.  238 ;  In  re  Verachoyle's  Trusts,  3  L.  R  Jr.  43 ; 
see  Rye  v.  Rye,  1  L.  R.  Jr.  413. 

But  if  the  gift  is  to  the  children  of  A.  if  he  leaves  any  him  Eflfect  of  gift 

,    .  "  ,  ,      over  if  no  one 

surviving,  and  there  is  a  gift  over  if  A.  leaves  no  children  him  of  the  class 
surviving,  it  would  seem  only  children  surviving  A.  would  take,  contingency. 
Winn  V.  Fenwick,  11  B.  438 ;  Wilson  v.  MourU,  2  W.  R.  448 ; 
19  B.  292;  Stevens  v.  PUe,  30  B.  284;  Stolworthy  v.  Sancroft, 
12  W.  R  685. 

Of  course,  if  the  gift  is  in  the  event  of  there  being  any  The  word 

**  such  "  wiU 

children  surviving  at  a  particular  time  to  "  such  "  children,  only  not  be  sup. 
those  who  survive  the  contingency  can  take,  but  the  Court  will  Siake^gSt**^ 
not  supply  the  word  "  such  "  if  it  does  not  occur  in  the  limita-  contingent 
tion  under  which  the  children  take,  so  as  to  cut  down  the  class, 
though  the  omission  may  be  accidental.     Woodcock  v.  Duke  of 
Dorset,  3  B.  0.  C.  569,  corrected  in  3  V.  &  B.  83 ;  Kin^  v.  Hake, 
9  Ves.  439 ;  StolwaHhy  v.  Sancroft,  12  W.  R  635. 

If  there  is  a  gift  in  remainder  or  upon  a  contingency  to  a  Contingency 
class,   which   would  give   the  members   of  the  class   vested'* 
interests  immediately,  or  upon  the  happening  of  the  contin- 
gency, and  there  is  a  direction  that  if  there  be  but  one  child 


394  VESTING. 

c>^^      living  at  the  period  of  distribution,  or  when  the  contingency 

happens,  the  whole  is  to  go  to  that  child,  the  contingency  of 

being  then  living,  has  in  several  cases  been  reflected  back  into  the 
constitution  of  the  original  class.  Smith  v.  Vaughan,  8  Vin. 
Ab.  381,  tit.  Devise  (Z.  c),  pi.  32 ;  Spencer  v.  BuUock,  2  Ves.  jun. 
687 ;  Madden  v,  Ikm,  2  Dr.  &  S.  207 ;  Lewis  v.  Tempter,  33 
B.  625 ;  Cooper  v.  Macdanald,  16  Eq.  258. 

The  point  cannot,  however,  be  said  to  be  settled   beyond 
dispute  in  the  face  of  Kimberley  v.  Tew,  4  D.  &  War.  139. 
To  wh«fc  the        5,  When  there  is  a  gift  after  prior  interests  to  persons  "  then 
refers.  living,''  the  word  then  refers  most  naturally  to  the  last  ante- 

cedent; thus,  in  the  case  of  a  gift  to  A.  for  life,  remainder  to  B. 
for  Ufe,  remainder  to  a  class  "  then  living,"  the  word  then  refers 
to  B.*8  death,  whether  he  dies  before  A.  or  not.  Archer  v. 
Jegon,  8  Sim.  446 ;  Wollaston*s  Settlement,  27  B.  642 ;  Powis 
v.  Matthews,  11  W.  B.  662 ;  OlTiey  v.  Bates,  3  Dr.  319;  Heas^ 
man  v.  Pearse,  7  Ch.  661. 

On  the  other  hand,  if  the  object  of  the  testator  is  not  to 
limit  successive  interests,  but  to  provide  for  personal  enjoyment 
by  the  legatees  by  substituting  for  persons  dying  before  the 
period  of  enjoyment  a  class  of  persons  then  living,  the  word 
then  refers  most  naturally  to  the  period  of  enjoyment.  Harvey 
V.  Harvey,  3  Jur.  949;  HetheHngton  v.  Oakman,  2  Y.  &  C.  C. 
299 ;  GUI  v.  Barrett,  29  B.  373 ;  see,  too,  Heasman  v.  Pearse, 
7Ch.  275. 

It  may  be  noticed  that  in  a  gift  to  several  persons  nominatim 
and  their  children  then  living,  the  contingency  of  being  then 
living  will  not  be  applied  to  the  parents  as  well  as  the  children, 
unless  there  is  something  to  show  that  parents  and  children 
were  to  form  one  homogeneous  class.  BurreU  v.  Baskerjldd, 
11  B.  255  ;  Coi^mack  v.  Copous,  17  B.  397 ;  Turner  v.  Hudson, 
10  B.  222. 
Constrnction  For  cases  in  which  the  words  "then  living"  may  be  con- 
"then  living."  strued  as  referring  to  the  stirpes,  see  Cooper  v.  Ma^onald,  16 
Eq.  258 ;  and  see  Survivors. 

IV.  Vesting  of  interests  under  powers  of  appointment. 
From  what  Where  there  is  a  gift  to  certain  persons  as  A.  shall  appoint, 

time  penons  ^ 

tiddng  under   or  a  power  to  appoint  certain  property,  and  a  gift  in  default  of 
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appointment,  the  persons  to  take  in  default  of  appointment  take     y2^JL 
vested  interests  at  the  testator's  death,  subject  to  be  divested 


by  the  exercise  of  the  power.     Doe  d.  Willis  v.  Martin,  4  T,  R.  vMted*^ 
39 ;  Fearae,  C.  R.  225.  ^""^^^ 

Thus  a  gift  to  children  as  A.  shall  by  will  appoint  vests  in 
all  the  children,  but  an  appointment  of  the  whole  in  favour  of 
an  only  surviving  child  is  good.  Woodcock  v.  Renneck,  4  B. 
190 ;  1  Ph.  72. 

If,  however,  the  power  is  exercised  in  favour  of  the  same 
persons  as  would  have  taken  in  default  of  appointment,  a 
question  arises,  whether  the  appointees  are  to  be  considered  as 
taking  under  the  original  will  or  under  the  power. 

It  seems  clear,  that  where  the  will  authorises  an  appointment 
among  persons,  who  would  not  all  take  in  default  of  appoint- 
ment, the  appointees  take  under  the  exercise  of  the  power. 
Lee  V.  Olding,  25  L.  J.  Ch.  580 ;  2  Jur.  N.  S.  850 ;  Vizard:8 
Tiiists,  L.  R.  1  Ch.  688;  Smeetapple  v.  Horlock,  48  L.  J.  Ch.  660. 

Even  if  the  power  is  merely  distributive,  so  that  the  persons 
to  take  imder  the  appointment  and  in  default  are  the  same, 
they  take,  nevertheless,  under  the  exercise  of  the  power,  and 
not  under  the  instrument  creating  it.  De  Serve  v.  Clarke,  18 
Eq.  587. 

Where  a  person  on  his  marriage  covenants  to  settle  a  share 
to  which  he  is  entitled  in  default  of  appointment,  and  the 
donee  of  the  power  subsequently  appoints  to  him,  the  covenant 
is  not  void  under  section  91  of  the  Bankruptcy  Act,  1869,  as 
relating  to  property  in  which  the  bankrupt  had  no  interest  at 
the  date  of  his  bankruptcy.    Re  Andrews'  Ti'usta,  7  Ch.  D.  634. 
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ChMp,  A  TESTATOR  cannot  direct  his  property  not  to  be  used  at  all 

for  a  certain  time;  for  instance,  he  cannot  direct  his  house  td  be 
bricked  up  for  twenty  years.  In  such  a  case  there  is  an  intes- 
tacy during  the  twenty  years.  Brown  v.  Btirdett,  21  Ch.  D. 
667. 

A  limitation  by  way  of  executory  devise  is  void  as  too  remote, 
if  it  is  not  to  take  effect  until  after  the  determination  of  one  or 
more  lives  in  being  and  upon  the  expiration  of  twenty-one  years 
afterwards,  as  a  term  in  gross  and  without  reference  to  the  in- 
fancy of  any  person  who  is  to  take  under  such  limitation,  or  of  any 
other  person,  allowance  for  gestation  being  made  only  in  those 
cases  where  it  actually  exists.  CadeU  v.  Palmer ,  1  CI.  &  F.  372. 
The  fact  that  the  executory  interest  is  given  to  an  ascertained 
person  so  that  he  and  the  present  owner  of  the  estate  can 
together  make  a  good  title  within  the  limits  of  perpetuity  does 
not  make  the  executory  interest  valid  if  the  event  upon  which 
it  is  to  take  effect  is  too  remote. 

Thus  a  covenant  in  a  conveyance  of  land  to  reconvey  on 
certain  events  not  limited  in  time,  or  an  unlimited  right  of  re- 
entry, are  void  for  remoteness.    London  and  South  Westeim 
Railway  v.  Gomm,  20  Ch.  D.  562 ;  Lunn  v.  Flood,  26  Ch.  D. 
628 ;  overruling  Birmingham  Canal  Company  v.  Cartwright, 
11  Ch.  D.  421.    See  In  re  Adams,  24  Ch.  D.  199 ;  27  Ch.  D.  394. 
The  object  of  the  rule  is  to  limit  the  inalienability  of  pro- 
tTSiS^yU*"  perty,  it  does  not  therefore  apply,  where  money  given  to  charity 
good  howeyer  jg  given  over  upon  a  remote  event,  the  effect  of  the  gift  over  being 

remote.  o  t.  w 


Gift  over  of 
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to  make  inalienable  property  alienable.     Chrisfa  Hospital  v.       Chap. 
Grainger,  16  Sim.  83 ;  1  Mac.  &  G.  460.  ^^^'^^^ 


A  gift  by  a  foreign  will  of  leaseholds  in  England  is  governed 
by  the  rules  of  English  law  relating  to  perpetuity  and  accumu- 
lation.   Freke  v.  Lord  Carhery,  16  Eq.  461. 

A  direction  to  lay  out  money  in  the  purchase  of  land  in  Direction  to 
Scotland,  to  be  settled  to  uses  which  are  good  according  to  foreign 
Scotch  law,  but  would  be  void  for  remoteness  in  England,  is  ^^^^ 
valid.     Fordyce  v.  Bridges,  2  Ph.  497,  515.  ^^<>^  ^s^^- 

It  has  been  much  debated,  whether  the  rule  against  perpe-  The  rule  doea 
tuity  applies  to  legal  remainders,  but  it  appears  to  be  now  fegafre-^ 
settled  that  it  does  not.     See  Cole  v.  SeweU,  4  D.  &  War.  1 ;  2  «^°d«"- 
H.  L.  186. 

On  the  other  hand,  though  remaindera  are  not  subject  to  the  Legal  re- 
doctrine   of  perpetuity,  they  are  controlled   by  an  analogous  unborn  son  of 
doctrine,  that  no  estate  by  way  of  remainder  can  be  limited  to  ^^^™  P^»on 
the  unborn  son  of  an  unborn  person,  whether  expressly  limited 
to  take  effect  within  the  limits  of  perpetuity  or  not ;  so  that, 
for  instance,  in  a  limitation  to  A.  an  unmarried  person  for  life, 
remainder  to  his  first  son  for  life,  remainder  to  the  first  son  of 
the  first  son  of  A.,  bom  in  A.'s  life,  or  within  twenty-one  years 
afterwards,  in  fee,  the  ultimate  remainder  in  fee  would  be  bad, 
though  clearly  within  the  limits  of  perpetuity.     2  Rep.  51a.; 
10  Rep.  50  6. ;  Monypenny  v.  Bering,  2  D.  M.  &;  G.  145. 

The  practical  result  of  this  rule  is,  that  legal  remainders  are, 
in  fact,  confined  within  narrower  limits  as  regards  perpetuity 
than  other  limitations,  since  there  seems  no  reason  to  doubt, 
that  the  limitation  above-mentioned  would  be  good  in  the  case 
of  executory  limitations. 

There  seems  to  have  been  no  decision  upon  the  precise  point,  Whether  CoU 
whether  legal  remainders  can  be  too  remote,  though  Cole  v.  direct  dedsfon 
SeweU,  supra,  has  been  supposed  to  be  such  a  decision.  ^?  ^^Vth* 

In  that  case,  after  limitations  in  tail  in  favour  of  particular  *  legal  re- 
lines  of  issue,  there  was  a  gift  over  upon  a  general  failure  of  be  too  remote, 
issue,  and  it  was  held  that  the  gift  over  was  good,  being  a  legal 
remainder,  and  therefore  barrable  as  long  as  it  subsisted.     The 
decision,  it  is  said,  must  have  proceeded  on  the  exact  ground, 
that  the  remainder  was  not  void  for  perpetuity  because  it  was  a 
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legal  remainder,  since  the  rule  is  that  a  limitation  other  than  a 
legal  remainder,  if  limited  upon  an  event  too  remote,  is  bad, 
even  though  the  previous  estates  may  be  in  tail,  unless  the 
event  must  take  place  before  the  determination  of  the  prior 
estates,  or  in  other  words,  unless  the  limitation  over  is  always 
barrable ;  and  in  Cole  v.  SeiveU  there  might  have  been  a  failure 
of  the  particular  lines  of  issue  before  a  failure  of  issue  generally, 
so  that  if  the  remainder  had  been  equitable  it  would  have  been 
bad. 

But,  it  may  very  well  be  said,  that  the  decision  in  Cole  v. 
Sewell,  in  the  House  of  Lords,  was  that  the  remainder  was 
good,  not  because  it  was  a  legal  remainder,  but  because, 
being  a  legal  remainder,  it  was  always  barrable  as  long  as  it 
subsisted. 

The  doctrine  of  perpetuity  was  excluded  not  because  the 
remainder  was  legal  but  because  it  was  barrable. 

It  does  not  follow  that  it  would  have  been  good  if  the  prior 
estates  had  not  been  estates  tail 

The  fact  that  legal  contingent  remainders  after  an  estate  tail 
must  be  barrable  as  loug  as  they  are  contingent,  since  they  fail 
by  the  failure  of  the  prior  estate,  is  in  itself  no  argument  for 
saying  that  they  are  good  because  they  are  remainders,  and  not 
because  they  are  always  barrable. 

On  the  other  hand,  it  seems  that  Fearne  considered  that  the 
doctrine  of  perpetuity  was  applicable  to  remainders.  "Any 
limitation  in  future/*  he  remarks,  "or  bj'  way  of  remainder,  of 
lands  of  inheritance,  which  in  its  nature  tends  to  a  perpetuity, 
even  although  there  be  a  preceding  vested  freehold,  so  as  to 
take  it  out  of  the  description  of  an  executory  devise,  is  by  our 
Courts  considered  as  void  in  its  creation."  See  Cent.  Rem.  501 
(ed.  10th,  1844). 

It  is  true  he  goes  on  to  quote  as  an  instance  a  limitation  of 
lands  in  succession  first  to  a  person  in  ease,  and  after  his 
decease  to  his  unborn  children,  and  afterwards  to  the  children 
of  such  unborn  children,  which  is  admitted  to  be  void  by  those 
who  deny  that  the  doctrine  of  perpetuity  applies  to  remainders ; 
but  he  seems  to  have  meant  that  such  a  limitation  would  be 
void  for  perpetuity  and  not  as  a  possibility  upon  a  possibility, 
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SO  that  if  limited  to  take  effect  within  the  bounds  of  perpetuity      ^^5; 
it  would  be  valid.  _ 


Lord  Hatherley,  too,  in  Cattlin  v.  Brown,  11  Ha.  377,  lays  Of  Lord 
down  the  same  principle;  and  the  opinion  expressed  in  Mr.  jj^^j^^^"* 
Jarman's  treatise  is  to  the  same  eflfect.     See  4th  ed.,  vol.  i., 
p.  258. 

On  the  other  hand,  the  authority  for  the  second  branch  of  Authority  for 
the  rule,  namely,  that  a  limitation  by  way  of  remainder  to  the  braadTS  the 
unborn  son  of  an  unborn  person,  is  bad  in  itself,  independently  "^®' 
of  remoteness,  is  entirely  unsupported  by  decision,  and  is  in 
fact  a  survival  of  the  old  doctrine,  that  there  cannot  be  a  possi- 
bility upon  a  possibility,  which,  if  it  ever  existed  (see  Duke  of 
NorfoUca  Case,  3  Ch.  C.  1,  Lord  Northington's  judgment),  has 
long  since   been   exploded   for  all   other  purposes;   and    the 
numerous  dicta,  which  lay  down  that  a  devise  by  way  of  a 
remainder  to  the  unborn  son  of  an  imbom  person  is  void,  might 
very  well  be  understood  as  laying  down  no  more,  than  that  such 
a  limitation  is  void  because  it  is  too  remote,  and  not  because  it 
is  to  the  unborn  son  of  an  unborn  son. 

As  Lord  St.  Leonards  points  out,  "  A  limitation  like  this  is 
clearly  void  by  reason  of  its  tendency  to  a  perpetuity,  inde- 
pendently of  the  technical  objection  of  its  being  a  possibility 
upon  a  possibility,  which  probably  means  the  same  thing." 
Powers,  p.  393.  If  it  does  mean  the  same  thing,  a  devise  by 
way  of  remainder  to  the  son  of  an  unborn  son  if  bom  within  the 
life  of  his  grandfather,  or  within  twenty-one  years  afterwards* 
being  within  the  limits  of  perpetuity,  would  be  good. 

Mr.  Joshua  Williams  argues  against  the  validity  of  such  Argument  of 
limitations,  because  no  conveyancer  has  ever  embodied  them  in  ^ni^^"* 
a  settlement.  But  the  mere  fact  that  their  validity  is  doubtful, 
would  be  sufficient  to  deter  a  careful  conveyancer,  much  more 
the  Court  of  Chancery,  from  adopting  them  in  a  settlement. 
To  insert  them  would,  in  fact,  be  to  bring  about  the  decision  of 
a  speculative  point  of  law  at  the  expense  of  a  client,  which  is 
what  a  conveyancer  exists  to  prevent.  Again,  there  seems  no 
reason  to  suppose,  that  such  limitations  are  invalid  with  regard 
to  personalty,  to  which  the  doctrine  of  a  possibility  upon  a 
possibility  never  had  any  application,  nor  does  Mr,  Williams 
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^*P-       extend  it  to  personalty.     (See  Personal  Property,  p.  268.)    Yet 

such  a  settlement  appears  to  be  no  more  common  in  the  case  of 

personalty  than  of  realty.     And,  indeed,  it  is  doubtful  whether 
settlors  or  testators  desiring  to  tie  up  their  property,  would 
prefer  the  limitations  here  discussed  to  those  ordinarily  intro- 
duced into  settlements,  since  their  eflFect  would  be,  not  to  tie  up 
property  one  day  longer  than  can  be  done  by  other  means, 
but  to  favour  more  remote   at  the  expense  of  less  remote 
descendants. 
Arguments  in      If,  then,  amid  this  conflict  of  authority,  it  were  possible  to 
extending  the  consider  the   question   as   one   of  first   impression,  the  main 
rMQote^afto  arguments  in  favour  of  extending  the  rule  against  perpetuities 
legal  re-         to  remainders,  would  seem  to  be,  in  the  first  place,  the  advantage 

mainden.  , 

of  one  uniform  rule  as  applicable  to  every  form  of  limitation, 
and  in  the  second  place,  that  it  would  no  longer  be  necessary  to 
put  in  force  the  old  doctrine  against  a  possibility  upon  a  possi- 
bility, which  is  at  the  best  of  doubtful  validity. 
Argnments  of  It  is  not  unusual  to  find  other  arguments  brought  forward 
in  favour  of  extending  the  rule  of  perpetuity  to  remainders, 
but  it  may  be  doubted  whether  they  are  entitled  to  great 
weight. 

Lord  St.  Leonards,  in  Cole  v.  Sewdl,  4  Dr.  &  War.  1,  says, 
"  It  is  now  perfectly  settled  that  where  a  limitation  is  to  take 
effect  as  a  remainder,  remoteness  is  out  of  the  question,  for  the 
given  remainder  is  either  a  vested  remainder,  and  then  it 
mattei's  not  whether  it  ever  vest  in  possession,  because  the 
previous  estate  may  subsist  for  centuries,  or  for  all  time ;  or  it 
is  a  contingent  remainder,  and  then  by  the  rule  of  law,  unless 
the  event  upon  which  the  contingency  depends  happen,  so  that 
the  remainder  may  vest  eo  iristanti  the  preceding  limitation 
determines,  it  can  never  take  effect  at  all,"  p.  28. 

To  this  Mr.  Tudor  replies,  that  this  reasoning  does  not  apply 
when  the  estates  are  equitable,  or  when  there  are  trustees  to 
preserve  contingent  remainders.  Tudor,  Leading  Cases,  2nd 
ed.,  409  ;  3rd  ed.,  473. 

Equitable  estates,  however,  are  not,  properly  speaking, 
remainders  at  all,  but  in  the  nature  of  executory  interests,  and 
as  such  subject  to  the  ordinary  rule  against  perpetuity. 
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And,  on  the  other  hand,  it  would  be  difficult  to  frame  a       c^ap- 
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limitation    to    trustees    to     preserve    contingent    remainders, ' — 


followed  by  a  limitation  which  should  be  at  once  a  good  legal 
remainder,  and  obnoxious  on  account  of  remoteness.  The 
trustees  could  not  take  a  fee,  nor  could  they  take  a  deter- 
minable fee,  for  no  remainder  could  then  be  limited.  Seymw's 
Case,  10  Co.  95  6.;  Tudor,  Leading  Cases,  706.  They  must, 
therefore,  either  take  in  tail  or  for  life.  No  doubt,  in  the 
former  case,  property  might  frequently  be  tied  up  for  a  very 
considerable  time,  since  the  trustees  would  have  no  motive  for 
barring  their  estate  tail ;  but  even  if  they  did  not,  the  remainder 
might  still  fail  by  failure  of  issue  of  the  trustees  at  any  time 
before  the  remainder  could  take  effect.  See  Dawkina  v.  Lord 
Penrhyn,  4  App.  C,  51,  60. 

Of  course,  if  the  trustees  take  for  life  only,  since  the  legal 
remainder  must  take  effect  within  lives  in  being  or  not  at  all, 
there  could  be  no  objection  on  the  score  of  remoteness. 

An  equitable  contingent  remainder,  which  may  not  take  effect  Equitable 
within  the  limits  of  perpetuity,  will  not  become  valid  if  the 
contingency  happens  during  the  subsistence  of  the  particular 
estate.  For  instance,  a  devise  to  trustees  on  trust  for  A.  for  life 
and  then  for  the  first  son  of  B.  who  attains  twenty-five  is  void, 
though  a  son  of  B.  attains  twenty-five  in  A.'s  lifetime.  In  re 
'  Finch ;  Ahhisa  v.  Biiimey,  28  W.  R.  903  ;  29  W.  R.  449. 

In  applying  the  rule  against  perpetuities,  the  state  of  things  The  rule  is 
existing  at  the  testator's  death,  and  not  at  the  date  of  the  will,  to  the  state  of 
is  to  be  looked  at.     Vandeiylank  v.  King,  3  Ha.  17  ;  Caftlin  v.  ^^°^  ^^^^ 
Brown,  11  Ha.  382  ;  Peavd  v.  Kekewich,  15  B.  173.  t^^'s  death. 

But  possible  and  not  actual  events  are  to  be  considered,  and.  Possible  not 
therefore,  if  at  the  testator's  death  a  gift  might  possibly  not  are  to  be  con- 
have  vested  within  the  proper  time,  it  will  not  be  good,  because,  "^®«^' 
as  a  matter  of  fact,  it  did  so  vest.     Lord  Buvgannon  v.  Smith, 
12  01.  &  F.  546  ;  Fee  In  re  Roberts ;  Repington  v.  Roberts,  50 
L.  J.  Ch.  265. 

The  fact  that  a  woman  is  past  the  age  of  child-bearing  at  the  That  a  woman 
date  of  the  will  or  death,  is  not  to  be  considered,  and  the  bearing  may 
chance  of  such  a  woman  having  children  is  a  possible  event  for  i/^^p^ibf©^ 
the  purposes  of  determining  whether  a  gift  is  void  for  perpetuity  event  within 

DP 
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c^w^P-       or  not.     Jee  v.  Axulley,  1  Cox,  324 ;  In  re  Bayers  Trusts,  6 
"^"^'     Eq.  319  ;  see  Cooper  v.  LcirocJte,  43  L.  T.  N.  S.  794  ;  29  W.  R. 


438. 
Gift  tendiDg        Any  gift  not  being  charitable,  the  object  of  which  is  to  tie  up 
perty  }«■  a^    property  for  an  indefinite  time,  is  void  ;  as,  for  instance,  a  devise 
indefinite         ^f  jjj^^j  ^q  ^\^q  trustees  of  the  Penzance  Library,  to  hold  to  them 

time  IS  void.  ^  . 

and  their  successors  for  ever,  for  the  maintenance  and  support 
of  the  library.  Came  v.  Long,  2  D.  F.  &  J.  75  ;  Thompson  v. 
Shakespear,  1  D.  F.  &  J.  399 ;  Keo  v.  Neo,  L.  R.  6  P.  C.  381 ; 
In  re  Clark's  Trust,  1  Ch.  D.  497;  Re  Button,  4  Ex.  D.  54; 
In  re  Sheratons  Trusts,  W.  N.  1884,  174. 

So,  too,  a  restriction  upon  alienation  beyond  lives  in  being 
and  twenty-one  years  after,  is  bad.  Armitaye  v.  Coates,  35  B 
1;  In  re  Teayue's  Settlement,  10  Eq.  564;  In  re  Cunniny- 
hanie's  Settlement,  11  Eq.  324;  In  re  MichaeVs  Trieste,  46 
L.  J.  Ch.  651. 
Restraint  ^  It  has  been  suggested  that  a  restraint  upon  anticipation  in 

tion.  ^^^c  case  of  a  married  woman  ought  to  be  treated  as  an  excep- 

tion to  the  rule  against  perpetuity,  as  the  object  of  the  restraint 
is  to  preserve  for  the  married  woman  the  beneficial  enjoyment 
of  her  property.     In  re  Ridley;  Bn^kton  v.  Hay,  1 1  Ch.  D.  645. 
Direction  to         A  direction  that  lands  devised  by  the  testator  shall  bo  leased 

l^-ase  for  ever    /»  ,  j  i         ii*         *c  *    ■%  '     i      i    *  '  t         An 

at  low  rent.  *^^  ^^'^^  ^^  ^"  imdervaiue  to  bis  wifes  kmdred  is  void.  A.-h, 
V.  GreenhiU,  33  B.  193;  sec,  too,  Hope  v.  Corporation  of 
Gloucester,  J  D.  M.  &  G.  647 ;  Pollock  v.  Booth,  I,  R  9  Eq, 
229,  607. 

Direction  not       So,  too,  a  direction  not  to  raise  the  rent  of  lands  devised  is 

to  raise  rents,  j^^^^^jjj     ^  _g  ^  Catherine  Hall,  Jac.  381. 

Devise  upon         It  is  clear  that  a  devise  of  property  to  a  named  person  to  take 
remo  e  even  .  ^ff^^^  ^p^^  ^  remote  event  is  void.     See  Bankes  v.  Holme,  1 

Russ.  394  n.;  Lemis  v.  Templer,  33  B.  625;  Commissioners  of 
Donations  v.  Be  Clifford,  1  Dr.  &  War.  245,  254. 

Where  a  lease  for  fifty-four  years  was  bequeathed  for  life 
with  remainders,  followed  by  a  direction  upon  the  expiration  of 
the  lease  to  convey  freeholds  of  the  testator  upon  the  same 
trusts,  it  was  held  that  the  direction  was  not  void  for  perpetuity. 
Wood  V.  Drew,  33  B.  610. 
Whether  No  questions  with  regard  to  remoteness  can  arise  on  limita* 
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tions  subsequent  to  an  estate  tail,  provided  the  subsequent      ^S^^Sj, 
limitations  must  take  effect,  either  during  the  existence  of  the     - 
estate  tail  or  at  the  moment  of  its  determination.      Cole  v.  subsequent  to 
S€^v€ll,  4  Dr.  &  War.  1 ;  2  H.  L.  186 :  Doe  d.  Winter  v.  Peiratt,  ^^  ^\^  ^'^ 

'  '  *  '  can  be  too 

9  CI.  &  F.  606 ;  Heamnan  v.  Pearae,  7  Ch.  275.  remote. 

The  foundation  of  this  rule  is,  that  if  the  subsequent  limita-  The  test  is 

i/vi'.i-A  ^^^^  *^®v  must 

tions  are  such,  that  they  must  take  effect  dunng  the  existence  be  ban-able  as 
of  the  estate  tail,  or  at  the  moment  of  its  determination,  or  not  gutfist.^ 
at  all,  they  are  always  barrable,  and  therefore  do  not  tend  to 
restrain  the  free  disposal  of  property. 

And  the  converse  follows,  that,  if  the  subsequent  limitations 
are  not  always  barrable,  they  will  be  subject  to  the  rules  of 
remoteness.  The  rule  is  sometimes  laid  down  absolutely,  that 
no  limitations  after  estates  tail  are  too  remote,  but  it  can  only 
be  accepted  with  the  qualification  above  laid  down.  Otherwise, 
by  means  of  limitations  of  equitable  remainders  which  do  not 
fail  by  failure  of  the  prior  estates,  and  are  not  barrable  after  the 
estate  tail  has  determined,  property  might  possibly  be  tied  up 
for  an  almost  indefinite  time. 

There  seems  to  be  no  express  decision  on  the  point,  but  the 
rule  as  above  laid  down  is  involved  in  the  decisions  in  Lady 
Lanesboi'ough  v.  Fox,  Ca.  temp.  Talbot,  262;  Trcfjonwcll  v. 
SydenJuxmy  3  Dow.  194. 

Where  interests  are  precedent  to  estates  tail,  they  are,  of  The  trusts  of 
course,  not  barrable,  and  the  ordinary  rules  of  perpetuity  apply,  cedent  to  an 
Therefore,  where  a  term  precedent  to  estates  tail  is  limited  to  miy*be**v!>id 
trustees,  upon  trusts  which  are  too  remote,  the  trusts  arc  void,  ^"r  remote. 
Case  V.  Drosier,  2  Kee.  764;  5  M.  &  Cr.  246;   Cochrane  v. 
Cochrane,  11  L.  R.  Jr.  361. 

And  where  the  term  is  precedent  this  will  be  the  case,  even 
though  the  event  in  which  the  trusts  are  to  be  executed  would 
become  impossible  if  the  subsequent  estates  tail  were  barred. 
Sykes  v.  Sykes,  13  Eq.  66. 

Similarly,  powers  not  strictly  precedent  to,  but  concurrent  Concurrent 
with,  an  estate  tail,  for  instance,  powers  to  accumulate,  during 
the  minorities  of  any  persons  entitled  under  the  limitations  of 
the  will,  whether  the  accumulations  are  expressly  carried  over 
or  not,  or  to  enter  and  manage  the  property,  are  void.    Marshall 

dd2 
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c^»P-       V.  Holloiuay,  2  Sw.  432;  Lord  Southampton  v.  Mai^quia  of 
'—  Hertford,  2  V.  &  B.  54 ;  Browne  v.  StougJUon,  14  Sim.  369 ; 


Tin^in  V.  Newcome,  3  K.  &  J.  16 ;   Floyer  v.  Banks,  8  Eq. 
114. 
Trust  for  But  a  trust  for  accumulation  for  the  purpose  of  paying  off 

to  pay  debts    debts  OF  incumbrances  upon  the  estate  of  the  testator  is  valid. 
^  «^^  Lord  SoiitJiampton  v.  Marquis  of  Hertford,  2  V.  &  B.  54,  65 ; 

Bateman  v.  Hotckkin,  10  B.  426  ;  Brigga  v.  Earl  of  Oxford,  1 
D.  M.  &  G.  363. 
A  direction  to      And  a  direction  to  accumulate  a  fund  till  it  reaches  a  certain 
till  a  fund       amount,  and  then  to  apply  it  for  the  benefit  of  certain  named 
wr^Bum.     persons  for  their  lives,  and  the  life  of  the  survivor,  is  not  void 
for  perpetuity,  if  the  fund,  whether  it  has  reached  the  amount 
directed  or  not,  is  to  be  divided  at  the  death  of  the  survivor. 
Oddie  V.  Broiun,  4  De  G.  &  J.  179. 
Power  of  sale       No  doubt  powcrs  of  sale  and  leasing  would  be  void,  if  the 
testator  clearly  shows  that  he  intended  them  to  subsist,  or  to 
arise  beyond  the  limits  of  perpetuity;   see   Ware  v.  PoUiill, 
11  Ves.  257 ;  Hale  v.  Pew,  25  B.  335 ;  Goodier  v.  Johnson,  18 
Ch.  D.  441,  446. 

But  powers  of  sale,  whether  collateral  or  subsequent,  though 

given  in  general  terms  in  a  settlement  containing  limitations 

for  life,  with  remainders  in  fee  or  in  tail,  with  an  ultimate 

remainder  in  fee,  are  good,  because  the  power  is  spent  as  soon 

as  the  object  of  the  settlement  is  at  an  end  by  the  absolute 

interest  vesting  in  possession.     Biddle  v.  Perkins,  4  Sim.  135  ; 

Nelsmi  v.  Callow,  15  Sim.  353 ;  Waring  v.  Coventry,  1  M.  &  K. 

249 ;  Lantshei^  v.  Collier,  2  K.  &  J.  709 ;  Taite  v.  Swinstead, 

26  B.  525. 

Gift  to  persons    •  The  vesting  of  property  may  be  postponed  for  any  length  of 

living  at  the    time,  provided  it  must  ultimately  vest,  if  at  all,  in  persons  bom 

death  luid  at    ^^  ^^^  death  of  the  testator,  and  living  at  the  time  of  vesting, 

the  time  of      since  in  such  a  case  it  must  vest  absolutely  within  lives  in 

vesting  can-  ^  *^ 

not  be  too       being.     Lachlan  v.  Reynolds,  9  Ha.  796. 

But  the  gift  is  void  for  perpetuity,  though  it  must  vest  in 
persons  born  within  lives  in  being  at  the  testator's  death,  and 
living  when » the  event  happens,  if  it  may  not  so  vest  within 
lives   in    b^ing   and    twenty-one    years    afterwards.      Jee   v. 
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AvMey,  1  Cox,  324 ;   see  Garland  v.  Brown,  10  L.  T.  N.  S.      J^^^ 
292. 


zxziv. 


It  has  been  held,  that  in  a  gift  to  A.  and  B.  for  life,  remainder  ^vem  v. 

,  Hoyd, 

to  their  issue  for  life,  and  after  the  decease  of  the  survivor  to 
the  executors  and  administrators  of  the  survivor  of  A.  and  B.  or 
their  issue,  who  should  happen  to  be  such  survivor,  the  last 
remainder  is  not  void  for  perpetuity.  Avei^n  v.  Lloyd,  5  Eq. 
383. 

It  seems  clear  that  if  the  gift  in  remainder  were  construed  to 
be  to  such  one  of  the  class  composed  of  A.  and  B.,  and  the  issue 
living  at  their  respective  deaths,  as  should  be  the  longest  liver, 
"it  would  be  void  for  remoteness,  since,  though  the  class  to  take 
would  be  fixed  within  lives  in  being,  the  absolute  vesting  might 
be  postponed  till  the  death  of  all  the  issue  but  one. 

On  the  other  hand,  if  the  gift  could  be  construed  to  be  to  the 
issue  living  at  the  death  of  A.  and  B.,  or  to  the  survivor  of  A. 
and  B.,  if  there  are  no  issue  to  take,  it  would  be  good,  since  it 
must  vest  absolutely  on  the  death  of  A.  and  B.  But  the  case  is 
doubtful.     See  Stuart  v.  Coclcercll,  7  Eq.  363. 

A  limitation  for  life  to  the  unborn  children  of  a  tenant  for  Gift  for  life 

!•/»  ij  1  <t  /»!•/»•  ^       A  ^  unborn 

life,  or  to  the  descendants  of  two  tenants  for  life,  is  good.   Aveni  children  of  a 
V.  Lloyd,  o  Eq.  383 ;  Stuart  v.  Cocherell,  7  Eq.  303 ;  see  5  Ch.  ^  g^j.'''''  "^^ 
713;  Hampton  v,  Holnucn,  5  Ch.  D.   183;    In   re   Roberts; 
Repington  v.  Roherts-Gaiven,  19  Ch.  D.  520  ;  overruling  Ha  yen 
V.  Hayes,  4  Russ.  311 

There  appears  to  be  no  doubt  that  cross  limitations  for  life  9'"°*?  Hmita- 

■^■^  ^  ^  tion  between 

between  unborn  tenants  for  life  would  be  valid,  and  moreover,  unborn 
that  limitations  for  life  to  successive  generations  to  come  into  lifg. 
being  within  the  bounds  of  perpetuity  are  also  valid.    Ashley  v. 
Asldey,  6  Sim.  358 ;  Cadell  v.  Palmer,  1  CI.  &  F.  372 ;  see, 
however,  Stuart  v.  Cockerell,  7  Eq.  303,  p.  370. 

Upon  the  same  principle  a  limitation  to  the  unborn  children 
of  a  tenant  for  life,  and  the  survivors  and  survivor  of  them, 
during  the  life  of  the  longest  liver,  would  be  good,  since  the 
persons  in  whom  the  fee  must  vest,  i,e.,  all  the  children  of  the 
tenant  for  life,  and  the  heir  at  law,  would  be  ascertained  at 
the  death  of  the  tenant  for  life.  Gooch  v.  Gooch,  14  B.  565 ;  3 
D.  M.  &  G.  366. 
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If,  however,  the  limitation  is  not  simply  to  the  survivors  cif 
the  tenants  for  life,  but  to  the  survivors  if  there  is  no  issue  of 
the  tenant  for  life  dying,  and  if  there  is  issue,  then  to  the  issue, 
the   limitations  over  are  bad.      Gooch  v.   Gooch,  14  B.  565 
3  D.  M.  &  G.  366,  384. 

Possibly,  a  gift  over  in  certain  events  of  the  life  interest  of 
an  unborn  tenant  for  life  would  be  void  for  remoteness.  See 
Hodgson  v.  Halfonl,  11  Ch.  D.  959. 

After  life  interests  to  unborn  persons,  the  absolute  interest 
can  be  given  to  persons  either  living  at  the  death  of  the  testator 
or  ascertained  within  the  limits  of  perpetuity.  Evaria  v. 
Walker,  3  Ch.  D.  211 ;  In  re  Roberts;  Repington  v.  BoherU- 
Gaiven,  19  Ch.  D.  520. 

But  the  absolute  interest  cannot  be  limited  to  a  person  who 
may  not  be  ascertained  within  lives  in  being  and  twenty-one 
yeai-s  afterwards.  For  instance,  after  life  interests  to  unborn 
children  a  limitation  to  the  eldest  grandchild  living  at  the 
determination  of  the  life  estates,  or  a  limitation  to  the  survivor 
of  the  tenants  for  life,  would  be  void.  Gooch  v.  Ooochy  3  D.  M. 
&  G.  366 ;  Garland  v.  Brown,  10  L.  T.  N.  S.  292. 

Limitations  following  upon  limitations  void  for  perpetuity  are 
themselves  void,  whether  within  the  line  of  perpetuity  or  not 
Procter  v.  Bkhop  of  Bath  and  WeUs,  2  H.  Bl.  358;  BrudeneU 
V.  Elwes,  1  East,  442  ;  Bectrd  v.  Westcott,  5  Taunt.  393 ;  5  B.  & 
Aid.  801 ;  T.  &  R.  25 ;  Tluitcher's  Trust,  26  B.  365. 

On  the  other  hand,  where  the  limitations  are  not  subsequent 
but  alternative,  one  of  them  being  valid  and  the  other  loo 
remote,  efiFect  will  be  given  to  the  valid  alternative,  if  the  events 
on  which  it  is  limited  occur.  Longhead  v.  Phelps,  2  W.  Bl. 
704 ;  Crompe  v.  Barrow,  4  Ves.  681 ;  Movypenny  v.  Bering, 
2  D.  M.  &  G.  145  ;  Doe  v.  CfuiUw,  18  Q.  B.  244;  7  H.  L.  531 ; 
Hodgson  v.  Halford,  11  Cb.  D.  959;  Miles  v.  Harford,  12 
Ch.  D.  691,  703 ;  Watson  v.  Young,  28  Ch.  D.  436. 

Where  there  is  a  gift  to  a  class,  any  members  of  which  may 
have  to  be  ascertained  beyond  the  limits  of  perpetuity— for 
instance,  to  the  children  of  a  living  person  who  shall  attain 
twenty-five— the  whole  gift  is  void.  Leake  v.  Robinson-,  2  Mer. 
363 ;  Boughton  v.  Boughton,  1  H.  L.  406  ;  Merlin  v.  Blagrave, 
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25  B.  125 ;  Stuart  v.  CodcereU.  7  Eq.  363;  5  Ch.  713;  Patching       «»?• 


V.  Bamett,  49  L.  J.  Ch.  665 ;  51  ib.  74 ;  Blight  v.  HartnoU,  19 
Ch.  D.  294. 

Similarly,  where  there  is  a  gift  after  the  death  of  an  unborn 
tenant  for  life  to  the  children  and  grandchildren  of  a  living 
person,  the  gift  is  void  for  remoteness,  the  children  and  grand- 
children being  intended  to  form  one  class.  Stimrt  v.  CockereU, 
7  Eq.  363 ;  5  Ch.  713. 

But  if  the  remoter  issue  are  to  take  substitutionally,  the  gift 
to  the  original  class  will  be  good,  though  the  substitutional  gifts 
may  be  void  for  remoteness.  Baldmin  v.  Rogers,  3  D.  M.  &  G. 
649 ;  Pcicker  v.  Scott,  33  B.  511 ;  Goodierv,  Johnson,  18  Ch.  D. 
441. 

The  rule  against  perpetuity  applies  where  the  gift  is  to  a  Whether  a 
remote  class,  and  a  named  person  as  tenants  in  common,  the  individual  and 
shares  not  being  ascertainable  within  the  proper  limits.    Porter  jg  yoij^ 
V.  Fox,  6  Sim.  485. 

Perhaps,  however,  it  would  not  apply  to  a  similar  gift  in  joint 
tenancy     1  Jarman,  266. 

If  by  the  application  of  the  rules  for  ascertaining  the  class 
the  class  must  be  finally  ascertained  within  the  limits  of 
perpetuity,  the  gift  is  good.  Picken  v.  Matthews,  10  Ch.  D. 
264. 

Where  particular  sums  are  given  to  each  of  the  members  of  a  Distinction 
class,  the  gift  is  good  as  to  those  members  who  are  within  the  of  a  fund  to  a 
limits  of  perpetuity.    Storrs  v.  Benbow,  2  M.  &  K.  46 ;  3  D.  M.  f^^'^^S^^ 
&  G.  390 ;  Wilkinson  v.  Dunmn,  30  B.  111.  ^^  ™°^^^ 

[  '  of  a  claes. 

This  principle  has  been  extended  to  cases  where,  though  the  casea  where 
gift  is  in  terms  to  a  class,  the  effect  of  it  is  to  give  definite  Jj^^^valtd 
sums,  ascertained  at  the  determination  of  lives  in  being,  to  each  «j»d  remote 

BO  arcs. 

of  several  classes,  some  of  which  are  within  and  some  without 
the  line  of  perpetuity  ;  for  instance,  if  the  gift  is  to  A.  for  life, 
remainder  to  A.'8  children  for  life,  and  the  share  of  each  child 
to  go  to  his  children,  since  the  share  of  each  of  A.'s  children  is 
ascertained  at  A.'s  death,  the  effect  is  to  give  a  definite  sum  to 
each  group  of  A.'s  grandchildren,  and  the  gift  is  good  as  regards 
those  grandchildren  whose  parents  were  born  in  the  testator's 
lifetime.     Gh^fflth  v.  Potvnall,  13  Sim.  393 ;  Cattlin  v.  Brotun, 
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Cbap.       11  Ha.  372;  Knapping  v.  TarrUinson,  12  W.  R  784;  10  Jur. 
"^°^'     N.  S.  626. 

And  the  principle  is  the  same,  where  the  gift  is  to  A.  for 
life,  then  to  A/s  children  living  at  his  death,  who  should  attain 
twenty-one,  the  share  of  each  daughter  to  be  settled  on  her  for 
life,  remainder  to  her  children.  In  such  a  case  the  direction  to 
settle  was  held  good  with  regard  to  a  child  of  A.  in  esse  at  the 
testator's  death.  Wilson  v.  Wilsayi,  4  Jur.  N.  S.  1076;  28  L.  J. 
Ch.  95 ;  Herbert  v.  Webster,  15  Ch.  D.  610. 

And,  apparently,  if  the  gift  were  directly  to  the  grand- 
children instead  of  through  the  direction  to  settle,  the  con- 
struction would  be  the  same.  Greenwood  v.  Roberts,  15  B.  92, 
which  at  first  sight  appears  to  decide  the  contrary,  is  explained 
by  the  M.  R.,  in  Webster  v.  Boddmgton,  26  B.  128,  to  have 
been  decided  on  a  different  principle.  Whether  the  principle 
was  rightly  applied,  qucere. 

But  if  the  share  given  to  grandchildren  is  contingent  upon 

events,  which  may  happen  beyond  the  limits  of  perpetuity,  and 

the  share  may  never  become  vested,  in  which  event  the  shares 

taken  by  the  other  stiiyes  would  be  increased,  then  the  shares 

of  each  stirps  would  not  be  ascertainable  within  the  proper 

limits,  and  the  whole  will  fail ;  for  instance,  if  the  gift  is  to  A. 

for  life,  then  to  the  children  of  A,  and  the  children  of  such 

children  who  attain  twenty-one,  the  children  to  take  a  parent's 

share.     Webster  v.  Boddington,  26  B.  128 ;  Seaman  v.  Wood, 

22  B.  591;  Smith  v.  Smith,  5  Ch.  342 ;  Hale  v.  Hale,  3  Ch.  D. 

643;  Bentinck  v.  Diilce  of  Portland,  7  Ch.  D.  693;  Pearks  v. 

Moseley,  5  App.  C.  714 ;  see  Salmon  v.  Salmoii,  29  B.  27. 

Gift  to  a  Where  there  is  a  gift  to  a  person  by  some  particular  descrip- 

satiafying  a     tion,  the  gift  will  be  void,  unless  it  is  clear  that  there  must  be 

description  ifl   ®^™®  person  answering  the  description   within  the  limits  of 

void  unless      perpetuity.     Thus,  a  trust  to  convey  to  such  person  as  for  the 

bfiere  musv  do 

some  such  time  being  would  take  by  descent  as  heir  male  of  the  body  of 
the  limits  of  ^^^  testator's  grandson,  when  some  such  person  should  attain 
perpetuity.      ^j^^  ^^^  ^£  twenty-one,  is  void.     Lord  Dwngannon  v.  Smith, 

12  CI.  &  F.  546 ;  Ibbetson  v.  Ibbetson,  10  Sim.  495 ;  5  M.  &  Cr. 
26 ;  Wainman  v.  Field,  Kay,  507 ;  Patching  v.  Barnett,  28 
W.  R.  886. 
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How  far  the  words,  "  as  far  as  the  rules  of  law  and  equity       ^*Bl 


Effect  of  the 


permit,"  would  restrain  the  gift  to  such  persons  as  satisfy  the 
description  within  the  limits  of  perpetuity,  seems  not  clearly  ™^ « M^far 
settled.  *«  ^^®  ™^®^  ®f 

law  and  equity 

Where  there  was  a  gift  (after  life  interests  to  the  testator's  permit." 
wife,  Lady  Vere,  and  her  son.  Lord  Vere)  to  the  person  who  xhe^Hof' 
should  from  time  to  time  be  Lord  Vere,  it  being  the  testator's  Coventry. 
will  that  the  goods  should  be  held  with  the  title  of  the  family, 
as  far  as  the  rules  of  law  and  equity  permit,  and  the  testator 
left  a  son.  Lord  Vere,  and  two  sons  of  the  son  living  at  his 
death,  the  gift  was  held  to  vest  absolutely  in  the  first  grandson 
who  became  Lord  Vere.     Tollemache  v.  Earl  of  Coventry,  2 
CI.  &  F.  611 ;  8  Bl.  N.  S.  547.     See  12  CI.  &  F.  555,  note;  In 
re  Viscount  Exmoiith;  Visco\int  Exriiouth  v.  Praed,  23  Ch.  D. 
158.     See,  too,  per  Lord  St.  Leonards,  in  Ker  v.  Lord  Diin- 
gannon,  1  Dr.  &  War.  536 ;  and  see  Mackworth  v.  Hin^nian, 
2  Kee.  658. 

It  seems,  a  trust  of  chattels  for  the  person  or  persons  who 
should,  for  the  time  being,  be  in  actual  possession  of  certain 
settled  estates,  to  the  end  that  such  chattels  may  go  along  with 
the  same  estates,  "  so  far  as  the  rules  of  law  or  equity  will 
permit,"  but  so  that  they  shall  not  vest  in  any  person  becoming 
entitled  to  the  estates  for  an  estate  of  inheritance,  unless  he 
attain  twenty-one,  would  be  good,  though  in  the  absence  of 
those  words  it  would  be  bad.  Harrington  v.  HarHngton,  L.  R. 
6  H.  L.  87. 

On  the  effect  of  the  words,  "  as  far  as  the  law  allows,"  see 
PownaU  v.  Graliam,  33  B.  242. 

Where  personalty  is  given  upon  the  trusts  of  real  estate,  Direction  that 
which  has  been  settled  upon  living  persons  for  life,  remainder  noJ^vJt  hi 
to  their  sons  in  tail,  and  there  is  a  direction  that  the  personalty  jL?f ^*^*  *" 
is  not  to  vest  in  any  tenant  in  tail  who  dies  under  twenty- one,  under  21. 
the  clause  is  not  void  for  remoteness,  but  refers  only  to  tenants 
in  tail  by  purchase,  since  none  but  tenants  in  tail  by  purchase 
can  be  said  to  take  personalty  under  the  will,  personalty  not 
being  descendible.     Christie  v.  Gosling,  L.  R.  1  H.  L.  279; 
MaHeUi  v.  Holloway,  L.  R.  5  H.  L.  532. 

In  such  a  case,  in  the  event  of  a  tenant  in  tail  by  purchase 
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dying  under  twenty-one,  leaving  issue,  the  realty  and  personalty 
would  become  severed,  since  the  realty  would  go  to  the  issue, 
and  the  personalty  to  the  next  tenant  in  tail  by  purchase.  But 
if  the  disposition  of  the  personal  estate  contains  or  involves  any 
trust  for  a  tenant  in  tail  who  takes  real  estate  by  descent,  the  term 
tenant  in  tail  could  not  be  limited  to  tenants  in  tail  by  purchase. 
See  per  Lord  Westbury,  1  D.  J.  &  S.  1 ;  Ibbetaon  v.  Ibbetson, 

10  Sim.  495 ;  5  M.  &  Cr.  26 ;  Fermnd  v.  WUaon^ii  Ha.  844. 

A  power,  though  authorising  an  appointment  which  would  be 
void  for  perpetuity,  is  valid  if  the  appointment  is  kept  within 
the  proper  limits.     Slark  v.  Dakyns,  10  Ch.  35. 

In  the  case  of  powers  of  appointment  to  particular  classes  of 
persons,  the  person  to  whom  the  appointment  is  made  must 
be  capable  of  taking  under  the  instrument  creating  the  power. 
In  re  PoivelVs  Trusts,  39  L.  J.  Ch.  188. 

Where  the  power  is  a  general  power  to  appoint  by  deed  or 
will,  the  appointees  need  only  be  capable  of  taking  under  the 
instrument  exercising  the  power. 

It  would  seem  that  the  same  principle  should  apply  to  a 
general  power  to  appoint  by  will.  Rous  v.  Jackson,  29  Ch.  D. 
521 ;  not  following  In  re  PowdVs  Trusts,  supra. 

Thus,  where  a  marriage  settlement  gave  a  power  to  appoint 
to  children  of  the  marriage,  an  appointment  to  a  son  for  life, 
with  remainder  to  such  persons  as  he  should  by  will  appoint, 
was  held  void  as  to  the  remainder.  Wollaston  v.  King,  8  Eq. 
165 ;  In  re  Brcnirti  &  Silly,  3  Ch.  D.  J  56 ,  Hodgson  v.  Halford, 

11  Ch.  D.  959. 

So  a  power  in  a  settlement  to  appoint  to  children  cannot  bt». 
exercised  by  an  appointment  to  take  effect  upon  the  marriage 
of  an  unmarried  child.     Morgan  v.  Gronow,  16  Eq.  1. 

When  a  power  is  well  executed,  but  a  restraint  upon  anticipa- 
tion is  imposed  upon  the  enjoyment,  which  is  void  for  remote- 
ness, the  restraint  will  be  rejected.  F)^  v.  Capper,  Kay,  163 ; 
Teagues  Settlenient,  10  Eq.  564;  Cunynghame's  Settlement, 
11  Eq.  324 ;  see  ante,  p.  402. 

And  when  there  is  an  absolute  gift,  subsequent  qualifications 
of  the  gift  which  are  void  for  remoteness  will  be  rejected. 
Carver  Y,  Bowles,  2  R.  &  M.  306 ;  Ring  v.  Hardwick,  2  B.  352. 
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Cliap. 
XXXIV. 


The  Cy  PRt:s  Doctrine. 


In  many  cases  limitations  of  real  estate,  in  themselves  void 
for  perpetuity,  have  been  made  good  by  the  application  of  the 
so-called  doctrine  of  cy  prhs. 

This  doctrine  is  a  rule  of  construction,  and  applies  not  merely  Ci/pris 
to  executory  trusts.     Monypenny  v.  Derin{),  16  M.  &  W.  418 ;  ^I'j^"^^^* 
Parfitt  V.  Hember,  4  Eq.  443 ;  Hampton  v.  Hohnan,  5  Ch.  D.  struction. 
183. 

It  also  applies  to  the  execution  of  a  power  by  will.  Line  v. 
HaU,  43  L.  J.  Ch.  107. 

1.  Where  a  testator  has  devised  lands  in  a  manner  trans-  Parent  wiU 
gressing  the  limits  of  perpetuity,  and  the  Court  can,  by  giving  taU  where  the 
estates  tail  to  any  of  the  devisees,  carry  the  property  in  the  ^^  ^^^  ^ 
precise  course  marked  out  by  the  testator,  supposing  the  estates  property  in 

.  .,,     ,  rr  7  rw  1  ^^®  COUrSe 

left  to  themselves,  it  will  do  so.     nitmberston  v.  Humberston,  marked  out 
1   P.  Wms.  332;   Monypenny  v.  Bering,  16  M.  &  W.  418;^^,^^^, 
Parfitt  V.  Hemljerj  4  Eq.  443. 

Thus  a  limitation  to  an  unborn  person  for  life,  remainder  to 
his  children  successively  in  tail,  will  give  the  unborn  person  an 
estate  tail ;  cases  supra. 

And  the  doctrine  may  be  applied  to  some  of  a  class,  and  not  Doctiine 
to  others ;  as  well  as  to  a  portion  of  the  property  included  in  a  50,^^  members 
devise,  and  not  to  the  rest.     VanderpUink  v.  King,  3  Ha.  1 ;  ^  *  *^^?***^u** 
Lin^  V.  Hall,  22  W.  R.  124;  '43  L.  J.  Ch.  107.  pro^i^rtyde-^ 

vised 

2.  And  where,  by  giving  an  estate  tail  to  the  parent,  all  the  The  doctrine 
objects   intended   to   be  benefited  by  the  testator  would    be  applies  though 

^    •'  ^  ^  •^  the  children 

included,    this    construction   will    be    adopted,   although    the  meant  to  take 
children  were  meant  to  take  jointly  in  tail  as  purchasers.     Pitt 
V.  Jackson,  2  B.  C.  C.  51,  cit.  2  Ves.  jun.  349;   Vanderplank  v. 
King,  3  Ha.  1 ;  Williams  v.  Teale,  6  ib,  239. 

3.  The  doctrine  will,  however,  not  be   applied  where    the  Limits  of  the 
result  would  be  to  carry  the  estate  to  persons  not  intended  to   ^  "°®' 

be  benefited  by  the   testator.    Monypenny  v.  Bering,  16  M. 
&  W.  418;  7  Ha.  568;  2  D.  M.  &  G.  174. 

4.  It  has  sometimes  been  said  that  the  ey  pris  doctrine  does  Whether  it 
not  apply  where  the  only  intention  is  to  create  successive  life  the  intention 
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estates  for  ever,  but  the  point  is  not  covered  by  authority.    It 
.  is  clear  that  the  doctrine  will  not  apply  where  the  intention  is 
only  to  create  a  limited  number  of  life  estates  on  the  principle 
already  stated.    Seaward  v.  Willock,  5  East,  198. 

Nor  will  it  apply  where  successive  terms  of  years,  deter- 
minable on  the  death  of  the  devisee,  are  given.  Somo^ille  v. 
Lethbridge,  6  T.  R.  213 ;  Beard  v.  Westcott,  5  B.  &  Aid.  81 ; 
T.  &  R.  25. 

On  the  other  hand,  it  is  clear  that  where  an  estate  tail  is 
given  by  the  force  of  the  limitation  itself,  words  indicating  that 
the  successive  interests  are  to  be  for  life  will  be  rejected, 
whether  the  estate  tail  is  given  by  direct  words:  Doe  d.  Elton 
v.  Stenlake,  12,  East,  515 ;  Meece  v.  Steel,  2  Sim.  233 ;  Hugo  v. 
Williams,  14  Eq.  225 ;  Forsbrook  v.  Forsbrook,  3  Ch.  93 ;  or 
by  the  eflFect  of  a  gift  over  in  default  of  issue :  Mortimer  v. 
West,  2  Sim.  274 ;  Woollen  v.  Andrews,  2  Bing.  126 ;  Brooke 
V.  Turner,  2  Bing.  N.  C.  422 ;  Parfiit  v.  Hember,  4  Eq.  443. 

On  the  whole,  there  seems  to  be  no  reason  why  the  same 
construction  should  not  apply  where  the  testator  attempts  to 
create  life  estates  for  ever.  See  per  Sir  J.  Rolt,  in  Forsbrook 
V.  Forsbrook,  3  Ch.  p.  99,  and  Parjitt  v.  Heniber,  4  Eq.  443, 
where  no  stress  was  laid  on  the  gift  in  default  of  issue.  And 
on  this  ground  only  Woollen  v.  Andrews  and  Mortimer  v. 
West,  where  the  gift  over  was  not  on  an  indefinite  failure  of 
issue,  can  be  held  satisfactory.  See  Hampton  v.  Holman,  5 
Ch.  D.  183. 

5.  The  cy  pris  construction  does  not  apply  where  the  estates 
are  limited  to  children  of  unborn  persons  in  fee.  Bristow  v. 
Warde,  2  Ves.  jun.  336 ;  Hale  v.  Peiv,  25  B.  335. 

The  doctrine  does  not  apply  to  personalty  nor  to  a  mixed 
fund.  Eotitledge  v.  Dorril,  2  Ves.  jun.  365 ;  Boughton  v.  James, 
1  Coll  44 ;  1  H.  L.  406. 

Where  a  parent  having  power  to  appoint  to  sons  in  tail 
appoints  to  them  for  life  with  remainders  in  tail,  and  puts 
them  to  their  election  between  benefits  given  by  the  will  and 
their  rights  in  default  of  appointment,  the  doctrine  of  cy  pi^s 
has  no  application.    In  re  Denneby's  Estate,  17  Ir.  Ch.  97. 
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Chap. 
XXXIV. 

Accumulation.  — 


A  trust  for  accumulation  beyond  the  limits  of  perpetuity  is  Trust  for  ^ 

1      mi    li  accumulation 

entirely  void  ab  initio,  whether  before  or  since  the  ThelUisson  beyond  the 
Act,  and  whether  it  be  for  a  purpose  excepted  from  the  opera-  ^ity  iJ^oid 
tion  of  the  Act  or  not,  unless  it  be  for  the  payment  of  debts.  ***  ^^• 
Curtis  V.  Lukin,  5  B.  147;  Scarishrick  v.  Skelmersdale,  17 
Sim.  187 ;  Smith  v.  Cuninghame,  13  L.  R.  Ir.  480. 

And  by  the  Tbellusson  Act,  39  &  40  Geo.  III.  c.  98,  accumu-  The  Then 

•^  lusson  Act. 

lation  by  will  is  restrained  for  any  longer  term  than  twenty-one 
years  from  the  death  of  the  testator,  or  during  the  minority  or 
respective  minorities  of  any  person  or  persons  who  shall  be 
living  or  en  ventre  sa  mh^e  at  the  death  of  the  testator,  or 
during  the  minority  or  respective  minorities  only  of  any  person 
or  persons  who,  under  the  trusts  of  the  will,  would  for  the  time 
being,  if  of  full  age,  be  entitled  to  the  rents  and  profits  or  the 
interest  directed  to  be  accumulated. 

By  section  2  provisions  for  the  payment  of  the  debts  of  the 
devisor  or  other  person  or  persons,  and  provisions  for  raising 
portions  of  the  children  of  the  devisor,  or  of  any  person  taking 
any  interest  under  the  will,  and  directions  touching  the  produce 
of  timber  or  wood,  are  excepted  from  the  Act. 

An  express  direction  to  accumulate  is  not  necessary  to  bring  The  statute 
the  property  within  the  statute ;  it  is  enough  if  the  property  is  property  is  so 
given  in  such  a  manner  that  accumulation  becomes  necessary,  ^y^^^. 
Tench  v.  Cheese,  6  D.  M.  &  G.  453 ;  Macdonalcl  v.  Bi^ce,  2  oumuUtion. 
Kee.  276 ;  the  decree  in  Countess  of  Bective  v.  Hodgson,  10 
H.  L.  656 ;  Wade  Ge^-y  v.  Handley,  1  Ch.  D.  653 ;  3  Cli.  D. 

374. 

But   when  property  is   directed   to   be   applied   to   certain  Aocumnlaiion 

^     *^       ^f  ^       *  *  by  trustees  of 

purposes  at  once,  but  is  accumulated  owing  to  the  neglect  of  money  to  be 
trustees,   or    from   some  other  reason,  the    statute   does   not  once  is  not 
apply.     Lornbe  v.  Stoughton,  12  Sim.  304 ;  where  the  direction  ^^u*^***® 
to  accumulate  was  merely  subsidiary  to  the  general  trusts.     See 
Phipps  V.  Kelyv^e,  2  V.  &  B.  57. 

A  direction  to  keep  up  policies  effected  by  the  testator  in  his  Direction  to 

keen  un 

lifetime  on  the  lives  of  his  children,  the  policies  to  be  settled  in  policies  is  not 
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Chap.       case  of  marriage  on  their  wives  and  children,  is  not  a  trust  for 

XXXIV 

.  accumulation  within  the  statute.     Basail  v.  Lester,  9  Ha.  177 ; 


statute.  ^      -^^  ^'<^  Vaiigkan;  Halford  v.  Close,  W.  N.  1883,  89. 

Testator  may       A  testator  may  direct  accumulation  during  any  one,  but  not 

select  any  one  .  .-iii  -i-ii  ttt^t  'ttt-.* 

period  per-       more,  01  the  periods  allowed  by  the  statute.     Wilson  v.  Wilson, 
Salute  for  ^^'^  1  Sim.  N.  S.  288;  Jaggery,  Jagger,  25  Ch.  D.  729. 
accumulation.       fhe  period  of  twenty-one  years  is  to  be  calculated  from  the 
years  runs       death  of  the  testator,  exclusive  of  the  day  of  his  death,  and 
d^h!  *         must  be  a  period  immediately  following  his  death.     Wehh  v. 
Wehh,  2  B.  493;    Gorst  v.  Lowndes,  11   Sim.  434;  Sliaio  v. 
Rhodes,  1  M.  &  Cr.  154;  A.-O,  v.  Paiilden,  3  Ha.  655. 
Period  of  the       The  words  of  the  statute  permitting  accumulation  during  the 
My  pereon.      minority  of  any  person  who,  under  the  trusts  of  the  will,  would, 
if  of  full  age,  be  entitled  to  the   rents  and   profits,  do  not 
permit  accumulation  during  the   period    before  the  birth   of 
such  person.      Haley   v.   Bannister,   4   Mad.   275 ;   Ellis  v. 
Maxwell,  3  B.  596. 

And    it    has  been   doubted,   whether   these    words    would 

authorise  an  accumulation  during  the  minority  of  a  person  not 

bom  at  the  date  of  the  will,  but  if  not,  they  are  superfluous. 

Biv/an  V.  Collins,  15  B.  17;  see  Peard  v.  Keketvick,  15  B.  166, 

Accumulation      Accumulation  directed  within  the  limits  of  perpetuity,  but 

pwiods  longer  beyond  the  limits  of  the  statute,  is  void  only  beyond  such  limits. 

luSit^eluow?  ^^'^W^<^^  V.  Simson,  12  Ves.  295 ;   Griffiths  v.   Vere,  9  Ves. 

is  void  only       127. 

Where  there  is  a  direction  to  accumulate  income  with  a  dis- 

*  cretionary  power  to  apply  any  part  of  the  income  towards  the 

maintenance  of  infants,  the  power  of  maintenance  continues 

after  the  period  for  accumulation  limited  by  the  Thellusson  Act 

has  expired.     Pride  v.  Fooks,  2  B.  430. 

Acccmulation      ^  accumulation  for  the  purpose  of  paying  debts,  whether  of 

'f^d^btsT^*    the  testator  or  other  persons,  is  excepted  from  the  Act,  and  is 

excepted  from  good,  whether  the  debts  be  existing  or  future  debts.     Varlo  v. 

Faden,  27  B.  255 ;  1  D.  F.  &  J.  211 ;  and  see  Barrington  v. 

Liddell,  2  D.  M.  &  G.  505. 

But  the  payment  of  debts  must  be  bond  fide  and  the  primary 
object  of  the  accumulation,  and  therefore  if  debts  are  only 
directed  tp  be  paid  upon  certain  coutingencies,  and  incidentdly. 
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the  case  is  not  within  the  exception.    Matliews  v.  Kehle,  4  Eo.        Chap. 
467;  3Ch.  691.  

A  direction  for  payment  of  debts  out  of  the  annual  income 
does  not  affect  the  rights  of  creditors,  and  if  the  debts  are  in 
fact  paid  out  of  coi'piis  accumulation  cannot  go  on  for  the 
purpose  of  recouping  the  corpus,     Tewaii  v.  Lcnvson,  18  Eq.  490. 

And  it  seems  an  express  direction  to  accumulate  for  the 
purpose  of  recouping  cai^pus  would  be  void.     lb. 

The  second  exception  is  of  portions  fur  the  children  of  the  What  are 

1  •  •  1        1  Ml  portions 

testator,  or  any  person  taking  any  interest  under  the  wilJ.  within  the 

The  children  must  be  children  either  of  the  testator  or  of  a  ^^^^  *°°* 
person  taking  an  interest  under  the  will,  and  therefore  if  the 
accumulations  are  given  to  a  class  of  children,  some  of  whose 
parents  take  nothing  under  the  will,  the  exception  does  not 
apply.    Eyre  v.  Marsden,  2  Kee.  564. 

But  tlie  interest  taken  by  the  parent  under  the  will  need  not 
be  an  interest  in  the  fund  to  be  accumulated.  Burt  v.  St  mi, 
10  Ha.  423 ;  Barnngton  v.  LiddeU,  2  D.  M.  &  G.  500. 

And  any  interest,  however  small,  given  to  the  parent  is  suffi- 
cient. Barrington  v.  Liddell,  2  D.  M.  &  G.  505;  Evans  v. 
HUliev,  5  01.  &  F.  126. 

As  to  what  are  portions  within  the  exception :  A  fund  to  be 

accnmnlatc^ 

A  fund  to  be  accumulated  and  given  to  such  children  as  may  and  given  to 
be  living  at  the  time  when  the  accumulations  are  to  cease,  is  ^^  thrperi^^ 
not  within  the  exception.    Burt  v.  Start,  10  Ha.  415 ;  Drewett  ?'  distribution 

^  w  not  a 

V.  PoUard,  27  B.  196.  portion. 

Nor  are  accumulations  to  be  added  to  capital  and  given  to 
a  child  or  to  the  members  of  a  family.  Edwards  v.  Tuck,  3 
D.  M.  &  G.  40 ;  Morgan  v.  Morgan,  4  De  G.  &  S.  175 ;  20  L. 
J.  Ch.  441;  Wildes  v.  Davies,  1  Sm.  &  G.  475;  Boui^e  v. 
BucktoT)',  2  Sim.  N.  S.  91 ;  Jones  v.  Maggs,  9  Ha,  605  ;  Matheius 
V.  Keble,  4  Eq.  467 ;  3  Ch.  691. 

Nor  is  a  fund  directed  to  be  accumulated  and  given  to  a 
parent  for  life  with  remainder  to  her  children.  Watt  v.  Wood, 
2  Dr.  &  Sm.  56.  Middleton  v.  Losh,  1  Sm.  &  G.  61,  seems 
irreconcilable  with  the  other  decisions,  unless  it  can  be  supported 
on  the  ground  that  the  provision  was  called  a  portion  ;  see  10 
Ha.  426. 
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Chap.  But  a  direction  to  accumulate  a  sum  to  pay  portions  charged 

JLJkJLX  Va 


by  another  instrument  is  within  the  exception.  Halford  v. 
t^^^louB  Stains,  16  Sim.  488 ;  Barrington  v.  LiddeU,  2  D.  M.  &  G.  505. 
^^*i^  ^^  "^^^  *^^®  exception  extends  also  to  portions  created  by  the 

inatnunent      will  itself.     Beech  V.  Lo7^d  St  Vincent,  3  De  G.  &  S.  678 ;  3 

^;'^r  J^r-  N.  S.  762. 

itaelf.  And  when  an  accumulation  is  directed  to  raise  portions  for 

children  if  there  are  any,  and  if  not  for  some  other  purpose,  the 

case  is  within  the  exception  only  in  the  former  event     Re 

Clvloivs  Trust,  IJ.  &  H.  639. 

lieg^tee  When  there  is  an  indefeasible  gift,  the  legatee  has  a  right  to 

vested  right     ^^^  property  at  twenty-one,  and  a  direction  to  accumulate  will 

accumulation   ^^^y  ^^  "v^iA  till  then  ;  and  this  will  be  the  case,  it  would  seem, 

when  he  even  thou^jh  the  direction  to  accumulate  may  be  for  a  period 

attains  21.  ...         -  .  . 

exceeding  the  limits  of  the  statute.     Gosling  v.  Gosling,  Johns. 

265;  Coventry  v.  Coventry,  2  Dr.  &  S.  470;  Phillips  v.  Phillips, 

W.  N.  1877,  260. 

Case  of  This  principle,  however,  docs  not  apply  where  the  legatees 

^       *^         are  charities.     Harbin  v.  Mdstemian,  12  Eq.  559. 

sutute  does        Where  a  fund  is  given  upon  tnist  to  pay  certain  annuities 

interim  1"^  ^^^  ^^  ^^^  income  and  to  accumulate  the  rest,  and  the  fund  and 

remaindep.       accumulations  are  given  after  the  death  of  the  annuitants  to 

a  legatee  absolutely,  the  legatee  is  not  entitled  to  stop  the 

accumulations  during  the  lives  of  the  annuitants,  and  to  ask  for 

payment  of  the  fund  after  providing  for  the  annuities.     So  far 

as  the  accumulation  extends  beyond  the  statutory  period  the 

income  is  undisposed  of  and  goes  to  the  heir-at-law  or  next  of 

kin.     Tatbot  v.  Jevers,  20  Eq.  255  ;  Weatherall  v.  Thoimbuiyh, 

8  Ch.  D.  261. 

The  same  result  follows,  though  there  is  no  express  trust  to 

accumulate,  if  a  residue  is  given  after  the  death  of  annuitants. 

Re  Hiscoe;  Hiscoe  v.  Waite,  48  L.  T.  510. 

Destination  of      When  property  is  given  absolutely  in  the  first  place,  and  a 

MramiioAtion.  direction  is  afterwards  added  to  accumulate,  the  accumulations^ 

so  far  as  they  are  void  by  the  statute,  go  to  the  person  to  whom 

the  absolute  interest  is  given.     Trickey  v.  Trickey,  3  M.  &  K. 

560 ;  Combe  v.  Hughes,  34  B.  127 ;  2  D.  J.  &  S.  657. 

And  where  an  estate  is  devised  subject  to  a  trust  for  accumula- 
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tion  which  is  void,  the  trust  sinks  for  the  benefit  of  the  persons       chap, 
for  the  time  being  entitled  to  the  estates.     Evans  v.  Hellier,  -  ^^—  _, 
1  M.  &  Cr.  135 ;  0  CI.  &  F.  114 ;  iZ^  Cluloivs  Trust,  IJ.  &  H. 
639. 

But  the  effect  of  the  statute  is  not  to  accelerate  any  gifts  in 
the  will.     Green  v.  Gascoyne,  4  D.  J.  &  S.  565. 

Therefore  accumulations  released  by  the  statute,  if  the  fund  AccumuU- 
to  be  accumulated  is  not  a  residue,  in  the  case  of  personalty,  go  by  the  statute 
to  form  part  of  the  capital  of  the  residue.    EUis  v.  Maxwell,  3  hScOTnextof 
B.  587  ;  A.-G,  v.  PoulcUn,  3  Ha.  555 :  Janes  v.  Maqns,  9  Ha.  ^*"» "  ^? 

'  ^*^  '  case  may  he, 

605  ;  Crawley  v.  Crawley,  7  Sim.  427 ;  In  re  ThareVs  Trusts,  or  to  the 

13  L.  R.  Ir.  337.  legatee  if 

Tn  the  case  of  realty  the  residuary  devisee  or  heir  is  entitled  ^^^^  ^  ^^^ 
according  as  the  will  is  governed  by  the  Wills  Act  or  not. 
Nettleton  v.  Stephenson,  3  De  G.  &  S.  366. 

If  the  fund  to  be  accumulated  is  residuary,  the  void  accumu-  Accumula- 
lations  go  to  the  heir  or  next  of  kin,  according  to  the  nature  of  residue, 
the  property,  and  if  the  fund  is  mixed,  to  the  heir  and  next  of 
kin  proportionately.  Greeii  v.  Gascoyne,  4  D.  J.  &  S.  565; 
Halford  v.  Stains,  16  Sim.  488;  Eyre  v.  Marsden,  2  Kee. 
564;  4  il.  &  Cr.  431;  Wildes  v.  Davies,  1  Sm.  &  G.  475; 
Ralijh  V.  Car  rick,  5  Ch.  D.  984;  11  Ch.  D.  873;  see  Elbovne 
v.  Goode,  14  Sim.  165. 

It  seems  that  the  income  of  accumulations  not  being  a  residue  The  income 
belongs  to  the  tenant  for  life  of  the  residue  as  income,  and  does  tions  forms 
not  form  part  of  the  capital  of  the  residue.     ^^^  ^'^ -P^^^^'i^s;  ca^talof  the 
Phillips  V.  Levy,  49  L.  J.  Ch.  198 ;  28  W.  R.  340 ;  see,  how-  residue, 
ever,  Crawley  v.  Craivley,  7  Sim.  427. 

Income  of  accumulations  of  rents  and  profits  retains  its 
character  of  realty.     Eyi'e  v.  Marsden,  2  Kee.  577. 

When  there  is  a  contingent  gift  to  A.  with  accumulation  in 
the  meantime,  and  the  gift  is  given  over  to  B.  if  the  con- 
tingency does  not  happen,  B.,  upon  taking  an  indefeasible 
interest,  is  entitled  to  the  «iccumula tions  within  twenty-one 
years  from  the  testator's  death,  together  with  the  income  of 
those  accumulations.  Morgan  v.  Morgan,  20  L.  J.  Ch.  Ill, 
441 ;  15  Jur.  319;  but  see  Bi^an  v.  CoUins,  16  B.  14. 

E  K 
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CHAPTER  XXXV. 

CONDITIONS  SUBSEQUENT, 

Chap.  XXZY.      In  the  case  of  conditions  subsequent,  if  the   condition   is 
Conditions       impossible,  impolitic,  or  illegal,  the  gift  remains,  at  any  rate, 

im^rbk^     ^*^^^®  ^^^^^  '^^  ^^  ^^  ^^^^-     ThoTtias  V.  HawM,  1  Salk.  170 ; 
impolitic,  or     WoZkev  V.  Walker,  2  D.  F.  &  J.  255 ;  Wilkinson  v.  WUkinsaii, 

illegra],  are  ^ 

ineffectual,        12  Eq.  604. 

whether  there  And  it  seems,  even  where  there  is  a  gift  over,  but  the  per- 
or  nS!  ^^^'  fomiance  of  the  condition  has  become  impossible,  the  previous 
gift  remains.  Graydon  v.  Hicks,  2  Atk.  16 ;  Jones  v.  Suffolk, 
1  B.  C.  C.  528;  CoUeU  v.  CoUett,  35  B.  312;  Sutcliffe  v. 
Ricliardson,  13  Eq.  606 ;  and  see  Wedgwood  v.  Denton^  12  Eq. 
290. 

In  most  of  these  cases,  however,  the  condition,  being  mar- 
riage with  consent,  became,  by  the  death  of  the  person,  whose 
consent  was  required,  a  condition  in  general  restraint  of 
marriage.  See,  too,  Yates  v.  University  of  London,  L.  R.  7 
H.  L.  438. 

A  condition  forfeiting  a  legacy  in  the  event  of  the  legatee 
marrying  a  certain  person  without  the  testators  consent  has 
been  limited  to  a  marriage  in  the  testator's  lifetime.  Booth  v. 
Meyer,  38  L.  T.  N.  S.  125. 

A  condition  must  be  so  framed  that  it  may  be  capable  of 
ascertainment  at  any  moment  whether  it  has  or  has  not  taken 
eflTect.  Thus,  where  a  bequest  of  chattels  to  the  owner  of  a  title 
was  followed  by  a  direction  that  no  person  was  to  take  an 
absolute  interest  till  the  expiration  of  twenty-one  years  after 
the  death  of  all  persons  living  at  the  testator's  death  and  after- 
wards attaining  the  title,  the  direction  was  held  void  for  uncer- 
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tainty.     In  re  Viscount  Exfmouth;    Viscount  Eocmouth  v.  ^•P- x^x'^- 
Praed,  23  Ch.  D.  158.  " 

A  condition  subsequent  requiring  the  consent  of  several  Condition 

requiring 

persons  becomes  impossible  and  is  discharged  by  the  death  of  marriage  with 
all,  or  even  of  one  of  them,  though  in  the  latter  case  it  would  ^^ral  per- 
seem  the  condition  is  satisfied  by  the  consent  of  the  survivors.  ?^"*  becomes 

•^  impossible  by 

Peyton  v.  Bury,  2  P.  W.  625 ;  Orant  v.  Dyer,  2  Dow.  73 ;  Jones  death  of  some. 
V.  Suffolk,  1  B.  C.  C.  528 ;  Aislabie  v.  Rice,  3  Mad  256 ;  see 
Dawson  v.  Oliver  Massey,  2  Ch.  D.  753. 

Where  the  consent  of  guardians  is  required  and  the  testator  Consent  of 
appoints  no  guardians,  an  application  should  be  made  to  the 
Court  for  the  appointment  of  guardians,  and  the  consent  of  a 
guardian  appointed  by  the  infant  would  not  be  sufficient.    In  re 
Browns  Will,  18  Ch.  D.  61. 

So  where  the  consent  of  parents  or  guardians  is  recjuired  and 
the  parents  are  dead,  guardians  must  be  appointed  to  give  their 
consent.    lb, 

A  condition  subsequent  not  performed  owing  to  the  ignorance  Condition  not 
of  the  legatee  of  its  existence,  nevertheless  works  a  forfeiture,  throu^^ 
where  the  property  is  given  over,  whether  in  the  case  of  per-  J^^*^^® 
sonalty  or  of  realty.    Hodges  Trusts,  16  Eq.  92 ;  Porter  v.  Fi^, 
1  Vent.  197;  Astley  v.  Earl  of  Essex,  18  Eq.  290. 

But  this  does  not  apply,  where  the  devisee  is  the  heir  who  unless  the 
has  a  title  independent  of  the  will.     Doe  d.  Kenrick  v.  Lord 
Beauclerk,  11  East,  667 ;  Doe  d.  Taylor  v.  Crisj>,  8  Ad.  &  E. 
778 ;  Murphy  v.  Lineluim,  I.  R.  9  C.  L.  123. 

So,  when  there  is  a  clause  forfeiting  a  legacy,  if  not  claimed  Condition 

forfeiting 

within  a  given  time,  the  forfeiture  takes  eflfect,  if  the  legacy  is  a  legacy  if  not 
not  claimed,  though  the  legatee  received  no  notice  of  the  legacy  ^  ""^  * 
or  of  the  death  of  the  testator.     Burgess  v.  Robinson,  3  Mer.  7 ; 
Tulk  V.  Houlditch,  1  V.  &  B.  248 ;   Powell  v.  Rawle,  18  Eq. 
243. 
But  the  filing  of  a  bill  for  the  administration  of  the  estate  What 

in  1.  .,.  -i^x  i«i_xi-     aiHounU  to  a 

before  the  time  appointed  is   equivalent   to  a  cJaim    by  the  claim, 
legatees,  though  they  may  not  be  parties  to  the  suit.     ToUner 
V.  Marriott,  4  Sim.  19. 

In  the  case  of  realty  a  valid  condition  subsequent  is  effectual  A  condition  is 
even  where  there  is  no  gift  over.     Cooke  v.  'Turner,  15  M.  &  W.  without  a  gift 
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Chap.  XXXV.  727;  14  Sim.  493;  15  Sim.  611 ;  16  Sim.  482;  and  see  Evain^ 

over  in  the      turel  V.  Evaiitwrcly  L.  R  6  p.  C.  1. 

case  of  realty.      j^^  Cookc  V.  Turner  there  was  a  gift  over,  but  the  case  seems 

to  have  been  decided  at  common  law  independently  of  the  gift 

over. 

And  a  condition  subsequent  may  operate  to  destroy  a  con- 
tingent, as  well  as  to  divest  a  vested  estate.    Egerton  v.  Earl 

Brownlow,  4  H.  L.  1. 
Pereonalty  With  regard  to  personalty,  a  condition  subsequent  is  eflFectual 

rule  M  without  a  gift  over,  except  as  far  as  the  rules  of  the  civil  law 

S'^^d^^r^eof  ^^^®  ^QQ^  adopted  with  regard  to  certain  classes  of  conditions, 
inurrorem.      see  'posty  p.  422.    Dicksous  Trivst,  1  Sim.  N.  S.  37;  Craven  v. 

Brady,  4  Eq  209 ;  4  Ch.  296. 
Test  of  As  to  what   conditions   are   valid,   it  has  been  said,  that 

condition.        nothing  can  be  made  the  subject  of  a  condition  in  a  will,  which 

could  not  be  made  the  subject  of  a  contract  or  wager  in  life. 

See  ^jc?'  the  Lord  Chief  Baron,  Egerton  v.  Earl  of  Brovnilow, 

4  H.  L.  1,  p.  150. 
Condition  of        Perhaps  no  general  rule  can  safely  be  laid  down ;  but,  inde- 

reaidenoe  must  ^        t  ^  •  '  .  .        . 

be  clearly        pendently  of  the  question  whether  a  condition  involves  anything 
*  illegal  or  impolitic,  in  order  that  it  may  be  effectual  the  meaning 

of  the  testator  must  be  reasonably  clear  and  precise;  and, 
therefore,  conditions  to  reside  in  a  certain  house,  and  to  educate 
children  in  England,  have  been  held  too  uncertain  to  work  a 
forfeiture.  FillmghaTn  v.  Broniley,  T.  &  R.  530 ;  ClaveHng  v. 
Ellison,  3  Dr.  451 ;  7  H.  L.  707. 

A  gift  over  in  the  event  of  a  change  of  religion  by  the  legatee 
is  valid.     Hodgson  v.  Halford,  11  Ch.  D.  959. 

Conditions  decreasing  an  annuity  if  the  annuitant  again  lives 
with  her  husband,  or  increasing  a  legacy  to  a  husband  in  the 
event  of  a  separation  from  his  wife,  are  invalid.   Bean  v.  Griffi^ths, 
19  Jur.  1045 ;  Carhcright  v.  Carhvrigkt,  3  D.  M.  &  G.  982. 
Condition  not       A  condition  not  to  dispute  a  will  is  valid  in  law  if  the  will  is 
wilL  unsuccessfully  disputed,  though  it  will  not  avail  to  make  an 

invalid  disposition  good.  Cooke  v.  Tuimer,  15  M.  &  W.  727 ; 
Evanhtrel  v.  Evantwrcl,  L.  R.  6  P.  C.  1 ;  Stevenson  v.  Abingdon, 
11  W.  R.  935;  see  WarbH<;k  v.  Varley,  30  B.  347;  Hope  v. 
Inteimational  Financial  Society,  4  Ch.  D.  327;  PhiUipa  v. 
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PhUUpa,  W.  N.  1877,  260;  see  Massy  v.  Rogers,  11  L.  R.  Ir.  Chap.  xxxv. 
409. 

On  the  other  hand,  a  condition  not  to  institute  legal  proceed- 
ings touching  the  estate  and  efiFects  devised,  is  too  general,  and 
is  bad.    Rhodes  v.  Muswell  Hill  Land  Co.,  29  B.  561. 

A  condition  that  trustees  shall  not  pay  over  the  shares  of 
legatees  without  taking  from  them  bonds  that  they  will  not 
intermarry  or  illegally  cohabit  with  certain  persons  will  not  be 
enforced.    Poole  v.  Bott,  11  Ha.  33. 

Conditions  in  Restraint  of  Marriage. 

A  condition  in  restraint  of  marriage  applies  only  to  a  lawful 
marriage.    In  re  M'Laughlin,  1  L.  R.  Ir.  42. 

A  condition  subsequent  in  restraint  of  marriage,  where  the  Condition 
estates  are  for  life  or  in  fee,  is,  it  seems,  valid  as  regards  realty,  restraint  of 
Jones  V.  Jones,  1  Q.  B.  D.  279 ;  BeUairs  v.  BeUairs,  18  Eq.  ^J^^^Kty. 
610. 

But  such  a  condition  is  void,  if  imposed  upon  a  tenant  in  But  not  as 
tail,  as  repugnant  to  the  estate.  Earl  of  ArundeVs  Case,  e^ute  tiS! 
3  Dyer,  342  6. 

It  is  clear,  that  in  the  case  of  personalty  a  condition  sub-  Condition  in 
sequent  in  general  restraint  of  marriage  is  void,  whether  the  marriage  is 
condition  forfeits  or  only  reduces  the  gift.   Morley  v.  Rennoldson,  l^^^  ^^^' 
2  Ha.  570 ;  Re  Bellamy ;  Richard  v.  Holroyd,  48  L.  T.  212. 

And  the  same  rule  applies  to  a  mixed  fund  arising  from  the  Mixed  fand. 
proceeds  of  sale  of  realty  and  pure  personalty.    Lloyd  v.  Lloyd, 
2  Sim.  N.  S.  255  ;  BeUairs  v.  Bellairs,  19  Eq.  510. 

It  would  seem  that  the  rule  applies  to  real  and  personal  estate 
given  together.    Buddy  v.  Gresham,  2  L.  R.  Ir.  443. 

And  it  seems,  that  a  legacy  out  of  the  proceeds  of  land  directed  Legacy  out  of 
by  the  testator  to  be  converted  would  follow  the  same  rule.    See  ^  JJ  j^j. 
Hart's  Ti^usts,  3  De  G.  &  J.  195 ;  Bellairs  v.  Bellairs,  supiu. 

On  the  other  hand,  a  limitation  to  a  person  till  marriage  is  Limitation  till 
good,  the  intention  being  to  provide  for  the  person  while  he  ^^^  *^  ^ 
remains   unmarried,  and  not  to  prevent  him  from  marrying. 
Pottei'  V.  Richards^  24  L.  J.  Ch.  488 ;  Heath  v.  Leuyis,  3  D.  M. 
&  G.  964. 

And  conditions  in  partial  restraint  of  marriage  are  valid,  both  Conditiona  in 
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partial  re- 
Btraint  of 
marriage  are 
good  though 
they  may  be 
ineffectual. 


Chap.  XXXY.  with  regard  to  realty  and  personalty,  though  with  regard  to  the 
latter  the  further  question  arises  whether  they  are  in  tei^rorem 
or  not. 

Thus,  conditions  restraining  a  widow  or  widower  from  marrying 
again,  whether  it  be  the  widow  of  the  testator  or  of  a  stranger: 
Evans  v.  Rosser,  2  H.  &;  M.  190 ;  Newton  v.  Mdrsden,  2  J.  & 
H.  356 ;  Allen  v.  Jackson,  1  Ch.  D.  399 ;  or  requiring  a  mar- 
riage with  consent:  Sutton  v.  Jewks,  2  Ch.  Rep.  95;  or  restraining 
marriage  before  a  certain  age:  Stackpole  \.  Beaumont,  3  Ves. 
89,  are  good  as  conditions^  though  they  may  be  ineffectual  if 
there  is  no  gift  over,  on  the  principle  hereafter  mentioned. 

So  conditions  against  marriage  with  a  Scotchman,  or  in  a 
manner  not  in  accordance  with  the  rules  of  the  Quakers,  or  with 
a  person  of  a  particular  religion,  or  a  domestic  servant,  are  valid. 
PerHn  v.  Lyon,  9  East,  170  ;  Haughton  v.  Haughton,  1  Moll. 
611 ;  Dicggan  v.  Kelly,  10  Jr.  Eq.  295,  473  ;^ Hodgson  v.  Halford, 
11  Ch.  D.  959;  Jenner  v.  Turner,  60  L.  J.  Ch.  161 ;  29  W.  R  99. 

In  the  case  of  real  estate  such  a  condition  is  valid  even  if  there 
is  no  gift  over.    Haughton  v.  Haughton,  1  Moll.  611. 

In  the  case  of  personalty,  certain  conditions  subsequent, 
though  good  in  law,  are,  in  accordance  with  the  rule  of  the 
Civil  Law,  held  to  be  void,  and  in  terrorein  merely,  if  there  is 
no  gift  over. 

It  seems  the  doctrine  that  certain  conditions  are  in  terrorem 
merely  applies  to  real  estate  when  it  is  included  with  personalty 
in  the  same  gift.     Buddy  v.  Gh^esham,  2  L.  R.  Ir.  443. 

Of  this  nature  are  the  conditions  in  psirtial  restraint  of 
marriage  already  mentioned.  Marples  v.  Bainhridge,  1  Mad. 
590 ;  Reynish  v.  Martin,  3  Atk.  330 ;  Wheeler  v.  Bingham, 
1  Wils.  135  ;  3  Atk.  364;  F.  v.  A,  11  B.  621. 

And  the  same  rule  applies  to  a  condition  not  to  contest  the 
will.    Powell  V.  Morgan,  2  Vem.  90. 

But  if  there  is  a  gift  over,  these  conditions  are  effectual,  the 
gift  over  being  considered  sufficient  evidence,  that  they  were 
not  meant  to  be  in  terrorem  merely.  Cleaver  v.  Spurting,  2 
P.  Wms.  526  ;  Tricker  v.  Kingsbury,  7  W.  R  652  ;  Gluirlton 
V.  Coombes,  11  W.  R  1038;  Craven  v.  Brady,  4  Eq.  209;  4 
Ch.  296. 


Doctrine  of 
tA  terrorem. 
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On  the  question  whether  the  doctrine  of  in  terrorem  applies  Chap.  XXXV. 
to  conditions  precedent,  the  cases  show :  Whether  the 

^4  1...  I.  ..  ..  .         doctrine  ap- 

1.  A  condition  precedent,  requiring  consent  to  marriage  pUes  to  con- 
generally,  without  limitation  of  age,  is  efiFectual  if  there  is  a  ^*°^  ^^" 
gift  over.    Malcolm  v.  0*CaUaghan,  2  Mad.  349 ;  Gardiner  v. 

Slater,  25  B.  509. 

2.  The  gift  of  a  smaller  sum,  in  the  event  of  marriage  with- 
out consent,  has  the  same  efiTect.  Creo/gh  v.  Wilson,  2  Vern. 
572  ;  GiUett  v.  Wray,  IP.  Wms.  284. 

3.  A  condition  precedent,  requiring  consent  to  marriage  if 
under  a  certain  age,  is  good  if  there  is  no  gift  over.  Stackpole 
V.  BeauTnont,  3  Ves.  89. 

4.  A  condition  precedent  not  to  marry  under  a  certain  age  is 
good,  though  there  is  no  gift  over.  Yonge  v.  Furse,  8  D.  M.  & 
G.  756. 

5.  A  gift  to  a  legatee,  if  he  marries  a  particular  person,  only 
takes  effect  in  that  event.  Davis  v.  Angel,  4  D.  F.  &  J. 
524.  Qucere  whether  Smith  v.  Cowdery,  2  S.  &  St.  358,  is 
overruled. 

6.  But  it  seems  a  condition  precedent  requiring  marriage  with 
consent  generally,  and  without  a  gift  over,  would  be  considered 
in  terrorem  merely.  Reeves  v.  He^^e,  5  Vin.  Ab.  343,  pi.  41 ; 
Reynish  v.  Martin,  3  Atk.  330;  see  Clarke  v.  Parker,  19 
Ves.  1. 

In  cases  under  4  and  5  the  conditions  can  only  be  waived  Waiver  of 
testamentarily,  and  no  consent  of  the  testator  to  a  marriage  in  ^  testetor.^ 
his  lifetime,  not  within  the  condition,  will  make  the  gift  good. 

But  where  the  condition  is  marriage  with  consent,  whether  Consent  of  the 
precedent  or  subsequent,  the  consent  of  the  testator  to  a  marriage  marriage  in* 
in  his  lifetime  satisfies  the  condition.     Clarke  v.  Berlceley,  2  Vern.  gj|[Ji^*^®f™® 
720  ;  Parndl  v.  Lyon,  1  V.  &  B.  479 ;  Wheeler  v.   Warner,  1  condition  re- 
S.  &  St.  304 ;  Tweedide  v.  TiveedaU,  7  Oh.  D.  633  ;  see  VioUtt  2Sn™^  ^"^ 
V.  Broohman,  5  W.  E.  342. 

And  the  condition  does  not  apply  to  a  subsequent  marriage. 
Hutclieson  v.  Hammond,  3  B.  C.  C.  128;  Crommelin  v. 
Crommelin,  3  Ves.  227. 

But  in  such  a  case  the  consent  of  a  testator  to  a  marriage  to  Consent  of 
take  place  after  his  death  does  not  obviate  the  necessity  for  the  marriage  to 
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Chap. 


take  place 
after  hU 
death. 


Condition  of 
marriage  with 
consent  is 
ftatisfied  by  a 
second 

marriage  with 
consent. 


Condition  re- 
quiring the 
consent  of 
several  per- 
sons how 
performed. 


Apportion- 
roent  of  con- 
dition. 


consent  of  the  persons  named  in  the  will.     Lowi^j  v.  Part  wo??, 
I.  R.  8  Eq.  372. 

And,  where  the  gift  is  till  marriage,  the'consent  of  the  testator 
to  a  marriage  does  not  extend  the  gift.  Bidlock  v.  Bennett,  7  D. 
M.  &  G.  283 ;  see  Cooj^er  v.  Cooi)er,  6  Ir.  Ch.  217. 

It  seems,  that  where  there  is  a  gift  upon  marriage  with 
consent,  the  legatee  has  her  whole  life  to  perform  the  condition 
and  the  legacy  is  not  forfeited  by  a  first  marriage  without 
consent.  Randall  v.  Payne,  1  B.  C.  C.  55;  Beaumont  v. 
Squire,  17  Q.  B.  905.  Clifford  v.  Beaumont,  4  Russ.  325,  was 
decided  on  the  ground,  that  the  gift  was  only  upon  a  marriage 
with  consent,  which  had  not  in  fact  been  obtained.  See,  too, 
Dtiddy  V.  Gresham,  2  L.  R.  Ir.  443. 

But  if  other  provision  is  made  for  the  legatee  in  the  event  of 
marriage  without  consent,  the  condition  must  be  limited  to  a 
first  marriage.     Lo^ve  v.  Manners,  5  B.  &  Aid.  917. 

In  the  case  of  a  condition  requiring  the  consent  of  several 
persons,  if  the  consent  required  is  that  of  executors  or  trustees, 
the  consent  of  those  who  renounce  or  do  not  act  is  not  neces- 
sary. Warthington  v.  Evans,  1  S.  &  St.  165;  Boyce  v. 
Corhally,  LI.  &  G.  temp.  Plunkett,  102;  Eivens  v.  Addison,  4 
Jur.  N.  S.  1034 ;  White  v.  M' Dei-mot,  I.  R.  7  C.  L.  1 ;  see  Clarke 
V.  Parker,  19  Ves.  1. 

But  if  there  is  only  a  single  executor  who  renounces,  his 
consent  must,  it  seems,  be  obtained.  Graydon  v.  Hicks,  2  Atk. 
16 ;  but  the  case  is  doubtful. 

And  a  condition  requiring  the  consent  of  several  persons  is 
performed  by  obtaining  the  consent  of  the  survivors.  Eiving 
V.  Anderson,  7  W.  R.  23;  Datvson  v.  Oliver  Massey,  2  Ch.  D. 
753. 

If  the  consent  of  guardians  is  required,  guardians  must  be 
appointed  if  there  are  none.     In  re  Brotvn's  Trusts,  18  Ch.  D.  61. 

Where  a  testator  directs,  that  if  a  certain  sum  should  be 
applied  in  favour  of  A.,  A.  should  apply  a  sum  of  different 
amount  in  favour  of  B.,  the  condition  will  be  compulsory  on  A. 
only  if  the  whole  of  the  sum  in  question  is  applied  in  his  favour, 
and  the  condition  will  not  be  apportioned.  Caldwell  v. 
Cresswell,  6  Ch.  279 ;  Fazakerley  v.  Ford,  4  Sim.  390. 
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A  condition  in  a  will  must  be  performed  according  to  its  Chap.  ZZXV. 
terms,  and  the  Court  has  no  power  to  relieve  the  legatee  from  Right  of 
any  of  them.     Thus  a  right  of  pre-emption  given  to  a  person,  P'®-®™?^^^'^ 
if  he  pays  a  sum  of  money  within  a  given  time,  followed  by  a 
disposition  of  the  property  if  the  money  is  not  paid  within  the 
time,  must  be  strictly  complied  with.     Brooke  v.  Garrod,  3  K. 
&  J.  608 ;  2  De  G.  &  J.  62 ;  Austin  v.  Tmmiey,  2  Ch.  143 ; 
see  Evans  v.  Stratford,  10  L.  J.  N,  S.  713. 

A  right  of  pre-emption  at  a  fixed  price  is  not  destroyed  by  a 
compulsory  purchase  under  the  Lands  Clauses  Act,  and  the 
person  to  whom  the  right  is  given  may  take  the  purchase 
money  paid  by  the  company  less  the  fixed  price.  Re  Cant's 
Estate,  4  De  G.  &  J.  503. 

Trustees  directed  to  give  a  particular  person  a  right  of  pre- 
emption at  a  fixed  price  are,  it  seems,  not  bound  to  make  a 
good  title,  and  ought  not  to  incur  costs  in  so  doing.  In  re 
Davison  <k  Torrens,  17  Ir.  Ch.  7. 

Similarly,  a  condition  requiring  a  release  within  a  given  time,  Condition 
with  a  gift  over,  if  the  release  is  not  given  within  the  time,  release, 
must  be  literally  complied  with.     Simpson  v.  Vickers,  14  Ves. 
341,  348. 

But  if  there  is  no  gift  over,  a  release  given  within  a  reason- 
able time  will  satisfy  the  condition.  Sinipso7i  v,  Vicker.% 
14  Ves.  341;  Taylor  v.  Topham,  1  B.  C.  C.  168;  Paiiu  v. 
Hyde,  4  B.  468;  Hollinrake  v.  Lister,  1  Russ.  606;  see 
Scarlett  v.  Lord  Abivger,  34  B.  338 ;  Ledward  v.  Hassels,  2 
K.  &  J.  370. 

A  legacy  given  on  condition  of  conveying  real  estate  to  a  third 
person  gives  a  legatee  who  has  convoyed  no  lien  upon  the  land 
for  the  legacy.     Barker  v.  Barker,  10  Eq.  438. 

As  to  the  performance  of  conditions  to  take  a  particular  name,  Performance 
see  a  valuable  note  in  Davidson's  Prec,  vol.  iii.  356,  to  which 
add  lyEyncouH  v.  Gregory,  1  Ch.  D.  441. 

As  to  conditions  of  residence,  see  Wynne  v.  Fletcher,  24f  B. 
430;  Waleot  v.  Botfipld,  Kay,  534;  Clavering  v.  Ellison,7 
H.  L.  707,  and  cases  there  cited ;  Parry  v.  Roberts,  19  W.  R. 
378 ;  Dtmne  v.  Dunne,  3  Sm.  &  G.  22 ;  7  D.  M.  &  G.  207 ;  In 
re  Moir ;  Waimer  v.  Moir,  25  Ch.  D.  605. 
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RdslndnU 
upon  aliena- 
Uon. 

UnUmited 
restraint. 


Limited  re- 
straint on 
alienation. 


Alienation 
limited  in 
time. 


Alienation  by 
particular 
form  of  con- 
veyance. 


Repugnant  Conditions. 

Conditions  repugnant  to  the  estate  previously  given  are  void. 

Thus,  conditions  in  general  restraint  of  alienation  are  bad,  if* 
absolute  interests  have  been  given  in  the  first  place. 

1.  Where  there  is  a  devise  in  fee,  followed  by  an  absolute 
restraint  upon  alienation,  the  restraint  is  void  for  repugnancy. 
Litt.  222  6.  sec.  360 ;  Hood  v.  Oglander,  35  B.  525. 

But  a  condition  that  the  feofTeo  shall  not  alien  *'  to  such  a 
one,  naming  his  name,  or  to  any  of  his  heires,  or  of  the  issues 
of  such  a  one,  etc.,  or  the  like,"  is  said  to  be  good.  Litt.  223  a. 
sec.  361. 

Upon  this  principle,  conditions  not  to  sell,  except  to  a  sister 
or  sisters  or  their  children,  and  not  to  sell  out  of  the  family, 
have  been  held  valid.  Doe  d.  Gill  v.  Pearson,  6  East,  173 ; 
Re  Macleay,  20  Eq.  186 ;  see  Lvdlow  v.  Bunbury,  35  B.  36 ; 
Billing  v.  Welch,  I.  R.  6  C.  L.  88 ;  see  the  principle  discussed 
in  In  re  Rosher;  Roaher  v.  Roaker,  26  Ch.  D.  801. 

But  a  condition  not  to  sell  except  to  one  person  is  bad,  since 
a  person  might  be  selected  who  would  be  certain  not  to  pur- 
chase. Mvschamp  v.  Bluett,  Bridg.  137  ;  Attivater  v.  Attwater, 
18  B.  330. 

And  a  condition,  that,  if  the  devisee  in  fee  should  wish  to 
sell  in  the  lifetime  of  the  testator's  wife,  she  should  have  the 
option  of  purchasing  at  a  price,  which  was  about  one-fifth  of  the 
value  of  the  estate,  has  been  held  to  be  bad.  In  re  Rosher; 
Rosher  v.  Rosher,  26  Ch.  D.  801. 

This  case  also  decides,  that  a  restraint  upon  alienation  is  bad 
though  limited  in  point  of  time.  Upon  this  question,  see,  too, 
Renaud  v.  Toxirangean,  L.  R.  2  P.  C.  4 ;  Large's  Case,  2  Leon. 
82 ;  3  Leon.  182 ;  2  Jarm.  18 ;  Churchill  v.  Marks,  1  Coll.  445 ; 
Kiallmark  v.  Kicdlniark,  26  L.  J.  Ch.  1. 

In  the  same  way,  conditions  restraining  alienation  by  any 
particular  form  of  conveyance,  as  by  charge  or  mortgage,  are 
bad.  Willis  v.  Hiscox,  4  M.  &  Cr.  201 ;  Ware  v.  Cann,  10 
B.  &  Cr.  433. 

Thus,  a  gift  over  of  so  much  land  as  an  absolute  owner 
charges  or  incumbers  would  be  bad.     Willia  v.  Hiscox,  supra. 
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The  effect  of  the  Settled   Land  Act,  1882,  sec.  51,  upon  Chap,  xxxv. 
conditions   in  restraint  of  alienation   must  also   be  borne  in 
mind.     In  re  PageVs  Will,  W.  N.  1885,  143 ;  53  L.  T.  90. 
'  Directions  that  the  rents  upon  property  devised  are  not  to  be  Direction  not 
raised  have  been  held  invalid.     A.-O,  v.  Catherine  Hall,  Jac.     ™"®  ^^ 
395 ;  A.'G.  v.  GreenhiU,  33  B.  193. 

These  rules  apply  to  personalty,  so  that  if  an  absolute  interest  Gift  over  of 
is  given,  a  gift  over  if  the  legatee  disposes  of  his  interest  is  void.  ^i^Sion.  ^ 
Bradley  v.  Peixoto,  3  Ves.  324 ;  In  re  Jones's  Will,  23  L.  T. 
N.  S.  211. 

And  a  gift  over  upon  alienation  by  a  tenant  for  life  with  a 
power  of  disposition  by  deed  or  will  is  invalid.  Re  Wolsten- 
kolme;  Marshall  v.  Aizlewood^  43  L.  T.  N.  S.  752. 

It  is  however  clear  that  absolute  interests  may  be  given  over  Gift  over  on 
upon  alienation  before  the  period  of  possession.     Kearsley  v.  before  period 
Woodcock   3  Ha.   185 ;  Re  Payne,  25   B.   556 ;   Pearson  v.  ^/^^*"*'''" 
Dolman,  3  Eq.  315. 

2.  A  condition  giving  over  an  estate  in  fee  on  bankruptcy  of  Defeasance  on 
the  devisee  is  void.     In  re  Machu,  21  Ch.  D.  838.  ^  ^' 

3.  A  gift  over,  if  the  devisee  or  legatee  does  not  dispose  of  Gift  over  if 

..lit  1  1  1  ie^ftwee  dies 

his  interest  or  dies  intestate,  is  void  both  as  regards  realty  and  intestate, 
personalty.  Holmes  v.  Godson,  2  Jur.  N.  S,  383 ;  25  L.  J.  Ch. 
317 ;  Barton  v.  Barton,  3  K.  &  J.  512 ;  Lighthoume  v.  QUI, 
3  B.  P.  C.  250 ;  Re  MorUock's  Trusts,  3  K.  &  J.  456 ;  Re 
Yalden,  1  D.  M.  &  O.  53 ;  Watkins  v.  Williams,  3  Mac.  &  G. 
622;  Henderson  v.  Cross,  29  B.  216  ;  Perry  v.  Merritt,  18  Eq. 
152 ;  In  re  Wilcocks's  SeUlement,  1  Ch.  D.  229. 

So  a  direction  following  a  devise  to  tenants  in  common  in  fee 
that  if  no  distribution  should  be  made  during  the  lives  of  the 
tenants  in  common  the  property  should  devolve  to  their  children 
is  invalid.     Shatv  v.  Ford,  7  Ch.  D.  669. 

Such  conditional  gifts  over  are  good  according  to  Scotch  law. 
Barstow  v.  Pattison,  L.  R  1  H.  L.  Sc.  392. 

It  has  been  held  that  a  gift  over  if  the  legatee  does  not  dispose 
of  his  interest  does  not  become  valid  by  his  death  in  the  testa- 
tor's lifetime.  Hughes  v.  Ellis,  20  B.  193 ;  Greated  v.  Greated, 
26  B.  621 ;  but  these  cases  were  doubted  in  In  re  Stringer*s 
Estate ;  Shaw  v.  Jones  Ford,  6  Ch.  D.  1. 
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Chap.  ZZXV.  4.  ^  gift  over  in  the  event  of  a  previous  gift  being  void  at 
law  or  in  equity  is  good.  De  Thernmines  v.  De  Boiineval,  5 
Russ.  288. 

5.  A  tenant  in  tail  cannot  by  condition  subsequent  be  pre- 
vented from  barring  his  estate  tail.   Dawkins  v.  Lord  Penrhyn, 
4  App.  C.  51. 
Condition  A  condition  intended  to  determine  an  estate  tail  in  part  only, 

an  fRtate  tail  for  instance,  a  clause  directing  that  the  interests  of  tenants  in 
m  part.  ^^y  ^j^^jj  ^q^q  q^  concems  the  rights  and  interests   of   the 

person  making  default,  but  not  farther  or  otherwise,  is  void. 
Seymaiir  v.  Vemon,  10  Jur.  N.  S.  487  ;  12  W.  R  729. 
Estate  tail  to       A  condition  in  certain  events  determining  estates  tail,  as  if  the 

t*t*miA  tut  if  tnfi 

tenant  in  tail  tenant  in  tail  were  dead,  will  be  made  good  by  supplying  the 
were  dead  ^^^^^  ^^^^  without  issue.  Astley  V.  Eai'l  of  Essex,  18  Eq.  290. 
Absolute  But,  if  an  absolute  interest  has  been  given,  such  a  condition 

interest 

directed  to  will  bc  inefifcctual,  since  the  legatee's  interest  would  not  deter- 
do^  were  *  Hiine  with  his  death,  and,  therefore,  the  interest  directed  to 
dead.  cease    is   not   the    exact   interest   previously  given.     Bird  v. 

Johnmn,  18  Jur.  976 ;  Catt's  Trmis,  2  H.  &  M.  46 ;  33  L.  J. 
Ch.  495 ;  Musgrave  v.  Broolce,  26  Ch.  D.  792. 
Conditions  6.  So,  too,  when  vested  interests  have    once   been   given, 

e^yment       restrictions  postponing  the  enjoyment  of  tlie  property  beyond 
beyond  21.       ^j^^  ^^^  ^f  twenty-one  are  void,  unless  the  property  is  otherwise 
disposed  of  in  the  meantime.     Saunders  v.  Vautier,  Cr.  &  Ph. 
240;  Rock^  v.  Rocke,  9  B.  &G]  Re  Young's  Settlement,  18  B. 
199;  Gosling  V,  Gosling,  Johns.  265. 
^'^Y?*^™"*        7.  In  the  same  way  life  interests  must,  as  long  as  they  last, 
subject  to  the  be  Bubject  to  the  ordinary  legal  incidents  attaching  to  property, 
laws.  A  person  cannot,  for  instance,  be  left  in  the  enjoyment  of  pro- 

perty and  at  the  same  time  exempted  from  the  operation  of  the 
Bankruptcy  Laws.     Brandon  v.  Robinson,  18  Ves.  429 ;  Graves 
V.  Dolphin,  1  Sim.  66. 
mother  a  ^  mere  trust  for  maintenance  during  the  life  of  a  person  at 

maintenance    the  discretion  of  trustees,  without  giving  him  any  interest  in 

passes  to  the  _  _        _ 

creditors  of  a   the  subject-matter  of  the  bequest,  has  been  held  not  to  pass  to 

^^^       his  assignees  upon  bankruptcy  :  Twopenny  v.  Peyton,  10  Sim. 

487 ;  Godden  v.  Crowhurst,  10  Sim.  642,  a  very  doubtful  ease. 

But  the  better  opinion  appears  now  to  be,  that  though  the 


^ 
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discretion  might  not  be  interfered  with,  so  much  as  the  trustees  Chap.  XXXY. 
think  fit  to  apply  for  the  benefit  of  the  bankrupt  would  pass  to 
his  creditors.     See  Coe's  Trust,  4  K.  &  J.  199. 

If  a  life  interest  is  given  in  the  first  instance,  a  clause 
directing  the  income  to  be  applied  towards  the  maintenance  of 
the  legatee  after  his  bankruptcy  will  not  prevent  the  interest 
from  passing  to   the   assignee.     Yoimghushand  v.   Gishorne, 

I  Coll.  401. 

A  discretion  to  trustees  to  pay  or  not  to  pay  the  income  to 
the  legatee  for  life  determines  on  the  bankruptcy  of  the  legatee, 
unless  the  trustees  are  directed  to  withhold  and  accumulate  the 
income,  and  the  accumulations  are  given  over.  Snowdon  v. 
Dales,  6  Sim.  524 ;  Piercy  v.  RoheHs,  1  M.  &  K.  4. 

But  although  life  interests  are  expressly  given,  they  can  be  Life  interest 
determined  by  a  conditional  limitation  over  upon  bankruptcy  or  mined  on*  ^^' 
alienation  by  the  legatee.     Rochford  v.  Hackman,  9  Ha.  475 ;  bankruptcy. 
Brooke  v.  Pearson,  5  Jur.  N.  S.  781 ;  Knight  v.  Browne,  7  Jur. 
N.  S.  894 ;  30  L.  J.  Ch.  649 ;  Hurst  v.  Hurst,  21  Ch.  D.  278. 

And  a  proviso  for  cesser  of  the  life  interest  is  suflScient  without 
a  limitation  over.  Donimett  v.  Bedford,  6  T.  R.  684  ;  Joel  v. 
MiUs,  3  K.  &  J.  458. 

It  appears  to  be  indifferent  whether  the  original  gift  is  only  The  diatinc- 
till  bankruptcy,  or  whether  it  is  a  life  interest  with  a  conditional  conditioned 
determination  upon  bankruptcy.  limitation  i« 

,  ,  .  immatenaL 

A  gift  over  upon  alienation  takes  effect  if  the  legatee  alienates, 
though  he  may  not  have  been  aware  of  the  condition.  Carter 
V.  Carter,  3  K.  &  J.  617. 

A  direction  that  the  receipt  of  an  annuitant  shall  be  the  only 
discharge  which  the  executor  shall  be  bound  to  accept,  and  that 
the  annuitant  may  be  required  to  attend  to  give  receipts,  does 
not  prevent  the  annuitant  from  assigning.     Arden  v.  Goodacre, 

II  C.  B.  883. 

When  the  life  interest  Ls  given  over  upon  bankruptcy  for  the  Effect  of  gift 
maintenance  of  the  bankrupt  and  his  family,  half  the  income  ""^^^^  ™""- 
goes  to  his  assignees.     Rippon  v.  Norton,  2  B.  63.  bankrupt  and 

—..«,,-  _      his  family. 

But  it  the  trustees  have  a  discretion  as  to  the  amount  to  be 

« 

applied  towards  the  maintenance  of  the  bankrupt  and  his  family 
respectively,  an  inquiry  will  be  directed  as  to  how  much  ought 
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to  be  applied  for  each.  Page  v.  Way,  8  B,  20 ;  Keardey  v. 
Woodcock,  3  Ha.  185 ;  Wallace  v.  Anderson,  16  B.  533. 

If,  however,  the  trustees  have  a  discretion  to  apply  the  fund 
for  the  maintenance  of  the  bankrupt  ar  his  family  their  discre- 
tion remains,  though  whatever  they  think  fit  to  apply  for  the 
bankrupt  belongs  to  his  creditors.  Loi*d  v.  Bunn,  2  Y.  &  C.  C.  98 ; 
Holmies  v.  Penny,  3  E.  &  J.  90 ;  Chamhers  v.  Smith,  3  App.  C.  795. 

It  may  be  noticed  that  a  gift  over  upon  the  bankruptcy  of 
the  tenant  for  life  does  not  determine  a  power  vested  in  him  of 
appointing  the  property  in  question  to  his  children,  unless  there 
are  directions  inconsistent  with  the  subsistence  of  the  power, 
such  as  a  direction  to  distribute  the  property  at  once  among  the 
children  in  the  event  of  bankruptcy.     Wickham  v.  Wing,  2  H. 

6  M.  436;  Haswell  v.  HasweU,  28  B.  26 ;  2  D.  F.  &  J.  466 ; 
see  Potts  \,  Britton,  11  Eq.  433;  In  re  SUyaes  EstaU,  I.  R. 
3  Eq.  621. 

Where  there  is  a  gift  over  upon  alienation  the  execution  of  a 
charge  effects  a  forfeiture,  though  the  charge  is  not  acted  on,  and 
is  renounced  by  the  person  in  whose  favour  it  is  given.  Hurst 
V.  Hiirat,  21  Ch.  D.  278 ;  see  Lockwood  v.  Sikea,  51  L.  T.  562. 

Where  the  property  is  given  over  upon  alienation  the  term 
has  been  held  to  include  only  voluntary  alienation,  and  not  a 
hostile  bankruptcy.  Lear  v.  Leggett,  1  R  &  M.  690 ;  Pym  v, 
Lockyer,  12  Sim.  394;  Graham  v.  Lee,  23  B.  388. 

On  the  other  hand,  the  presentation  of  a  petition  by  the 
legatee  under  the  Insolvent  Debtors'  Act,  or  under  the  arrange- 
ment clauses  of  the  Bankruptcy  Act,  1869,  is  a  voluntary 
alienation.  Rochford  v.  Hackman,  9  Ha.  475;  In  re  Amherst* 8 
Trusts,  13  Eq.  464. 

If  there  is  a  strong  intention  of  personal  benefit  to  the  legatee, 
as  if  the  gift  is  to  him  for  life  and  not  to  his  assigns,  a  gifb  over 
upon  alienation  has  been  held  to  include  bankruptcy.  Cooper 
V.  Wyatt,  5  Mad.  482, 

If  the  property  is  given  over  if  the  legatee  should  "do  or 
suffer,"  or  "  do  or  permit"  anything  whereby  the  property  would 
be  vested  in  another,  this  includes  a  hostile  bankruptcy.  Roffey 
V.  Beixt,  3  Eq.  739;  Ex  parte  Eyston ;   In  re  ThixKhnuni^on, 

7  Ch.  D.  145. 
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Under  similar  words  the  issue  of  a  writ  of  sequestration  ^**P*  xxxv. 
against  the  legatee  has  been  held  to  work  a  forfeiture.     Dixon 
V.  Rowe,  35  L.  T.  N.  S.  549. 

The  execution  of  a  deed  of  inspectorship  is  not  within  a  gift  Deed  of 
over  in  the  event  of  the  legatee  taking  the  benefit  of  any  Act 
for  the  relief  of  insolvent  debtors.     Montefiore  v.  Enthoven, 
6  Eq.  35. 

As  to  the  meaning  of  alienation,  see  Avison  v.  Holmes,  1  J. 
&  H.  530,  p.  540. 

Insolvency  has  no  technical  meaning,  but  means  inability  to  Meaning  of 
pay  debts.    Freeman  v.  Bowen,  35  B.  17 ;  Be  Muggeridge,  Joh. 
625 ;  29  L.  J.  Ch.  288 ;  see  De  Tastet  v.  Le  Tavemier,  1  Kee. 
161 ;  Billson  v.  Crofts,  15  Eq.  314 ;  Nixon  v.  Verry,  29  Ch.  D.  196. 

A  declaration  of  insolvency  in  S.  Australia  is  insolvency 
within  the  meaning  of  a  gift  over  upon  insolvency.  Aylwin's 
Ti^usts,  16  Eq.  585;  see  In  re  Levy's  Trusts,  33  W.  R.  895. 

A  gift  over  of  a  life  interest  given  to  the  testator's  widow  in  Marriage, 
the  event  of  her  doing  anything  whereby  she  would  be  deprived 
of  the  right  to  receive  the  rents  takes  effect  upon  the  marriage 
of  the  widow  without  making  any  settlement.  Craven  v.  Brady, 
4  Eq.  209 ;  4  Ch.  296. 

The  execution  of  an  irrevocable  power  of  attorney  to  receive  Power  of 
an  annuity  is  within  a  clause   of  forfeiture  in  the  event  of*    ™^^* 
assignment  or  disposition  by  way  of  anticipation.     OWtam  v. 
Oldham,  3  Eq.  404. 

Where  the  property  is  given  over  upon  bankruptcy,  the  gift  Gift  over 
over,  privid  facie,  includes  a  bankruptcy  which  takes  place  ^Uiy  in-  * 
after  the  date  of  the  will  and  is  subsisting  at  the  testator's  ^'^^^f*  ? 

°  ^  subsiBting 

death,  notwithstanding  strong  words  of  futurity.     Yarnold  v.  bankruptcy. 
Moorlumse,  2  R.  &  M.  364. 

And  it  has  been  held  to  include  a  bankruptcy  which  took 
place  before  the  date  of  the  will,  and  was  subsisting  at  the  death. 
Manning  v.  Chambers,  1  De  G.  &  S.  282  ;  Seymour  v.  Lwcas, 
1  Dr.  &  Sm.  177;  Trappes  v.  Meredith,  10  Eq.  604;  7  Ch.  248. 

But  since  the  object  of  the  gift  over  is  merely  to  preserve  the  A  bankruptcy 
property  from  going  to  strangers,  if  the  bankruptcy  is  annulled  fore^the  period 
before  the  period  of  distribution  the  forfeiture  does  not  take  of  f "^^ribution 

^  will  not  work 

effect.     Lloyd  v.  Lloyd,  2  Eq.  722 ;  Trappes  v.  Meredith,  9  Eq.  a  forfeiture. 
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Ch>p.;,xxxv.  229 ;  In  re  PaimJtavVs  Ti^sts,  46  L.  J.  Ch.  80 ;  Samuel 
V.  Samuel,  12  Ch.  D.  152  see  Jtobina  v.  Rose,  43  L,  J.  Ch. 
334 ;  Robertson  v,  Richardson,  33  W.  R.  897. 

In  the  case  of  an  immediate  gift  it  appears  the  forfeiture  will 
not  take  effect,  where  the  bankruptcy  is  annulled  within  a  year 
from  the  testator's  death  if  there  is  no  right  to  any  payment  till 
then.  Lloyd  v.  Lloyd,  2  Eq.  722 ;  Ancona  v.  Waddell,  10 
Ch.  D.  157. 

This  principle  would  not  apply  if  one  of  the  terms  of  the 
annulment  is  that  the  dividends  accruing  up  to  that  time 
should  be  paid  to  the  assignee.  In  re  Paimham*8  Trusts,  13 
Eq.  413. 

In  the  case  of  an  immediate  specific  bequest  for  life  it  was 
held  that  a  clause  of  forfeiture  did  not  operate,  as  the  bank- 
ruptcy had  been  annulled  before  the  day  on  which  the  first 
income  was  payable.  White  v.  Chitty,  1  Eq.  372.  See,  how- 
ever, Samuel  V.  Samuel,  12  Ch.  D.  152. 

These  principles  have  no  application  where  the  freedom  from 
bankruptcy  is  a  condition  precedent  to  the  vesting.  Cox  v. 
Fonblanque,  6  Eq.  482 ;  see  Scwui^l  v.  Samuel,  supra, 
Banlmxptcy  Similarly,  if  the  life  interest  given  over  on  bankruptc:y  is 
life  eiute.  Subject  to  a  prior  life  interest,  the  gift  over  takes  effect  on  a 
bankruptcy  during  the  life  of  the  prior  tenant  for  life.  Sliarp 
V.  Cosserat,  20  B.  470 ;  Muggeridge's  Trust,  Johns.  625. 

And  a  gift  over  upon  bankruptcy  will  carry  over  an  accrued 
share  directed  to  go  in  the  same  manner  as  the  original  share, 
though  not  accruing  till  after  bankruptcy.     Dorsett  v.  Dorsett, 
30  B.  250. 
Separate  8.  Under  the  Married  Women's  Property  Act,  1882  (sec.  2), 

every  woman  married  since  the  Act  may  hold  as  her  separate 
property,  and  dispose  of  as  if  she  were  a  feme  sole,  all  real  and 
personal  property  belonging  to  her  at  the  time  of  her  marriage 
or  acquired  or  devolving  upon  her  after  marriage. 

And  by  section  5,  every  w^oman  married  before  the  Act  may 
hold  and  dispose  of  in  manner  aforesaid,  as  her  separate  property, 
all  real  and  personal  property,  the  title  to  which  accrues  after 
the  commencement  of  the  Act. 

It  would  seem  that  in  the  cases  above  mentioned  a  married 
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woman  may  take  and  dispose  of  the  legal  estate  in  land,  and      ^^J 
that  a  deed  acknowledged  is  not  necessary. 


It  has  been  thought  that  the  effect  of  the  Act  is  to  deprive  Whether 
the  husband  of  his  marital  rights  if  his  wife  dies^  intestate.  Women's 

In  re  Woi^an,  1  Sw.  &  T.  513,  has  been  cited  in  support  of^^^^J^^  ^""^ 
this  view,  but  that  was  a  case  decided  under  20  &  21  Vict,  marital  rights 

OQ  llltCritacV 

c.    85,   which  provides   in   eflFect  (sections  21  and  25}  that  a    ' 
woman  who  has  obtained  a  protection  order  shall  be  considered 
as  a  feme  sole  with  regard  to  property,  and  she  may  dispose  of 
her  property,  and  on  her  decease  intestate  the  same  is  to  go  as 
it  would  have  gone  if  her  husband  had  been  then  dead. 

There  is  nothing  similar  to  this  in  the  Married  Women's 
Property  Act,  and  it  is  very  unlikely  that  that  Act  will  be 
held  to  alter  the  husband's  right  if  his  •wife  dies  intestate. 

Before  the  Married   Women's   Property   Act,    1882,  it  was  Separate  use. 
settled  that  the  corpus  as  well  as  the  income  of  real  or  personal 
estate  might  be  given  to  the  separate  use  of  a  married  woman, 
Taylor  v.  Meads,  4  D.  J.  &  S.  607 ;  Cooper  v.  Macdonald,  7 
Ch.  D.  288. 

The  separate  use  may  of  course  be  so  framed  as  t>o  apply  to 
the  rents  and  profits  only,  and  not  to  the  corpus.  Trontheck  v. 
Boughey,  2  Eq.  534. 

In  cases  not  within  the  Married  Women's  Property  Act,  1882,  Separate  use 

^         n*  t*     ^  i       i  •     i    •  •       before  the 

the  effect  of  the  separate  use  as  regards  the  capital  is  to  give  Married 
the  married  woman  a  power  of  disposition.  ^— ;rAct. 

If  the  married  woman  does  not  exercise  her  power  of  dis-  1882. 
position  the  separate  use  is  exhausted,  and  upon  her  death  the 
husband's  rights  revive. 

Therefore,  in  the  case  of  land  given  to  the  separate  use  of  a  Effect  of 
married  woman  who  dies  without  making  a  disposition,  the  on  curtesy, 
husband  is  entitled  to  an  estate  by  the  curtesy.  Roberta  v. 
Dixwelly  1  Atk.  607 ;  FoUett  v.  Tyrer,  14  Sim.  125 ;  Appleton 
v.  Rowley,  8  Eq.  139 ;  Cooper  v.  Macdonald,  7  Ch.  D.  289 ; 
overruling  Hearle  v.  Greenbank,  3  Atk.  675 ;  and  Moore  v. 
Webster,  3  Eq.  267. 

The  case  of  Bennett  v.  Davis,  2  P.  Wms.  316,  is  sometimes 
cited  as  an  authority,  that  an  express  declaration  that  curtesy 
is  not  to  attach  to  lands  given  to  the  separate  use  of  a  married 
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xxxv. 


Gfaattelflreal 
to  separate 

U8& 


Chattels  in 
possession. 


What  words 
create  a 
separate  use. 


Disposal 


Separate 
receipts 


woman  would  be  effectual  where  no  disposition  is  made  of  the 
lands.  The  question  did  not  arise  in  the  case,  as  both  husband 
and  wife  were  alive. 

Cliattels  real  belonging  to  the  wife  to  her  separate  use  vest 
in  the  husband,  jv,re  mariti,  if  she  dies  without  disposing  of 
them.     Archer  v.  Lavender.  I.  R.  9  Eq.  220. 

And  it  seems  chattels  in  possession  belonging  to  the  wife  to 
her  separate  use,  and  not  disposed  of,  belong  to  the  husband 
without  the  necessity  of  taking  out  administration  to  the  wife. 
Molony  v.  Kennedy,  10  Sim,  25*4 ;  Bird  v.  Peagrum,  13  C.  B. 
639. 

In  cases  not  within  the  Married  Women's  Property  Act,  1882, 
the  marital  right  will  be  held  to  be  excluded  only  by  a  clear 
indication  of  intention  to  exclude  it. 

The  word  '*  separate  "  is  suflBcient  for  this  purpose,  whether 
the  legatee  is  married  or  not.  Archer  v.  Itorke,  7  Ir.  Eq. 
478. 

On  the  other  hand,  such  words  as  "  own  use,"  "  absolute  use," 
or  to  pay  to  "  her  own  proper  hands,"  are  not  enough,  whether 
the  legatee  is  married  or  single,  or  whether  trustees  are  inter- 
posed or  not.  Rycroft  v.  Christy,  3  B.  238 ;  Tyler  v.  Luke,  2 
Bb  &  M.  183  ;  BlacMow  v.  Laws,  2  Ha.  49  ;  Taylor  v.  StairUan, 
2  Jur.  N.  S.  634 ;  Wills  v.  Sayer,  4  Mad.  409 ;  Roberts  v.  Spicer, 
6  Mad.  491 ;  Beale^  v.  Spencer,  2  Y.  &  C.  C.  651. 

But  if  the  legatee  is  married  at  the  time  and  the  legacy  is 
directed  to  be  at  her  own  disposal,  a  separate  use  is  created. 
Kirk  V.  Paulin,  7  Vin.  Ab.  95,  pL  43;  Prichard  v.  Arnes, 
T.  &  R  222 ;  Bland  v.  Dawes,  17  Ch.  D.  794. 

Directions  that  the  receipt  of  a  legatee,  "notwithstanding 
coverture,*'  and  that  her  "  sole  and  separate  receipt "  should  be 
a  good  discharge,  have  been  held  to  create  a  sepai-ate  usa 
Cooper  V.  WeUs,  11  Jur.  N.  S.  923 ;  In  re  Molyneux's  Estate 
L  R  6  Eq.  411. 

.  The  same  has  been  held  where  the  legatee  was  married,  and 
her  receipt  was  declared  to  be  a  sufficient  discharge.  Lee  v. 
Prieaux,  3  B,  C.  C  381 ;  Re  LoHmer,  12  B.  521. 

And  where  a  legacy  was  given,  if  husband  and  wife  should 
not  be  living  together,  half  to  the  husband  and  half  to  the  wife 
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absolutely,   the   wife   took   to   her   separate   use.     Shewell   v,      JJSt 
Dwarries^  Johns.  172. 

So,  too,  a  direction  that  the  devisee  is  to  receive  the  rents 
herself,  whether  married  or  single,  creates  a  separate  use. 
Ooulder  v.  Camm,  1  D.  F.  &  J.  146. 

Probably  a  gift  for  the  maintenance  and  support  of  a  woman  Maiutenance. 
referred  to  by  the  testator  as  married  would  create  a  separate 
use.     Barley  v.  Barley,  3  Atk.  399 ;  Cajie  v.  Cape,  2  Y.  &  C. 
Ex.  543 ;  see  Wardle  v.  Claxton,  9  Sim.  524. 

And  a  power  given  to  trustees  to  apply  income  for  the  main- 
tenance and  support  of  a  widow  authorises  payment  of  the 
income  to  her  separate  use.  Austin  v.  Austin,  4  Ch.  1).  233 ; 
see  In  re  Peacock's  Trusts,  10  Ch.  D.  490. 

The  word  sole  may  in  some  cases  be  suflScient  to  create  a  Effect  of  the 

word  **  solo  ** 

separate  use,  but  jyrimd  facie  it  has  no  such  technical  meaning,  in  creating  a 
and  the  burden  of  proof  is  upon  those  who  assert  it  has.     Leiv^is  ^P"^*^  "*®' 
V.  Mathews,  2  Eq.  177 ;  Massy  v.  Rowen,  L.  K.  1  Jr.  Eq.  110 ; 
ib.,  4  H.  L.  288. 

In  a  marriage  settlement  where  the  whole  object  is  to  secure 
to  the  wife  a  separate  estate,  the  word  may  have  the  force  of 
separate.     Ex  jxirte  Ray,  1  Madd.  199. 

But  in  a  will  where  no  such  intention  can  be  presumed, 
further  indication  is  necessary. 

a.  A  gift  to  "  A.,  tihe  wife  of  B.,  for  her  sole  use,'*  creates  a 
separate  use.  Inglefield  v.  Coyhlan,  2  Coll.  247;  Farrow  v. 
Smith,  W.  N.  1877,  21  ;  In  re  Amies*  Estate ;  Milner  v. 
M liner,  W.  N.  1880,  16  ;  Bland  v.  Bawes,  17  Ch.  D.  794. 

h.  The  same  has  been  held  where  though  the  legatee  was  not 
in  the  gift  to  her  referred  to  as  married,  it  appeared  from 
other  parts  of  the  will  that  she  was  a  married  woman.  Green  v. 
Bmtten,  1  D.  J.  &  S.  649 ;  Hartford  v.  Power,  I.  R  2  Eq. 
204. 

But  this  is  not  the  case  if  the  legatee  be  the  t<5stator's  own 
wife,  80  that  she  must  be  discovert  when  tlio  will  takes  effect, 
Gilbert  v.  Leww,  1  D.  J.  &  S.  38 ;  Green  v.  Marsden,  1  Dr.  646. 
■  c.  If  the  legatee  is  unmarried  at  the  time,  but  the  testator 
shows  that  he  contemplates  her  marriage,  and  expressly  wishes 
to   guard  against  the   claims  of  a  future  husband,  the  same 
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Cha^       effect  will  follow.    Ex  paiie  Killick,  3  M.  D.  &  De  G.  480 ;  Tn 

re  Tarseys  Trust,  L.  R.  1  Eq.  561 ;  see  Bak&i*  v.  Ker,  11  L.  R. 

In  3. 

d.  So,  too,  if  a  trust  is  created  confined  to  the  particular 
gift,  and  no  other  motive  for  it  is  discernible.  Adamaon  v. 
Ai^iitage,  19  Ves.  416. 

But  the  mere  interposition  of  trustees  will  not  give  the  word 

the  force  of  separate  if  the  trust  is  created  for  the  general 

purposes  of  the  will,  and  not  confined  to  the  particular  gift. 

Massy  v.  Baiven,  L.  R  4  H.  L.  288. 

Restraint  8.  It  is  clearly  settled  that  a  married  woman  may  be  re- 

tion  of  strained  from  anticipating  the  rents  and  profits  of  real  estate 

income.  ^^^  ^j^^  income  of  personalty  given  to  her  separate  use. 

A  restraint  upon  anticipation  applicable  to  the  rents  of  real 
estate  devised  to  a  married  woman  in  tail  does  not  prevent  her 
from  enlarging  the  estate  tail  to  a  fee  with  her  husband  s 
consent.     Cooper  v.  MacdovaUl,  7  Ch.  D.  289. 

The  case  would  probably  be  the  same  if  the  restraint  upon 
anticipation  were  expressly  applied  to  the  corpus.  Cooper  v. 
Macdonald,  supra, 

A  married  woman  entitled  to  real  estate  for  life  to  her 
separate  use  without  power  of  anticipation,  with  a  testamentary 
power  of  disposition,  may  release  her  power  under  the  Act  for 
the  abolition  of  fines  and  recoveries.  Heath  v.  Wickham,  5 
L.  R  Ir.  285. 
Restraint  In  the  case  of  a  restraint  upon  anticipation  applied  to  the 

aT)Diieo  to 

corpus  of         corpus  of  real  estate,  the  effect  appears  to  be  to  restrain  the 

duicmffm^e.  ^^^^^rri^^  woman  from  disposing  either  of  the  income  or  the 

corpus  during  coverture  except  by  will.   Baggett  v.  Meux,  1  ColL 

138 ;  1  Ph.  627. 

Restraint  In  the  case  of  a  fund  of  peraonalty  given  to  a  married  woman 

tim^^txmd^  with  a  restraint  upon  anticipation,  a  distinction  has  been  drawn 

of  peiBoniilty.  i)^tween  a  fund  invested  so  as  to  produce  income,  and  a  gift  of 

a  share  of  proceeds  of  sale  or  cash  not  producing  income,  the 

restraint  upon  anticipation  being  held  effectual  in  the  former 

case,  and  ineffectual  in  the  latter.     See  In  re  EUis^  Tinists, 

17  Eq.  409 ;  In  re  Croughton's  Trusts,  8  Ch.  D.  460 ;  In  re 

BenUm;  Smith  v.  Smith,  19  Ch.  D.  277 ;  In  re  Clarice's  T^^usts, 
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21  Ch.  D.  748 ;  In  re  Taher;  Aimold  v.  Kayess,  46  L.  T.  805 ;       caiap. 
51  L.  J.  Ch.  721 ;  30  W.  R.  883;  In  re  Coombea;  Coamhes  v.      "^' 
Parjitt,  W.  N.  1883,  169;  see,  too,  Me  Sard,  4  N.  R.  321 ;  10 
Jur.  N.  S.  876;  Re  OaskeWs  Trusts,  11  Jur.  N.  S.  780;  Re 
Sykea*  Trusts,  2  J,  &  H.  415. 

This  distinction  is  now  overruled.  The  true  test  is,  does 
the  testator  intend  the  fund  to  be  paid  to  the  married  woman, 
or  does  he  intend  her  to  enjoy  it  only  in  the  shape  of  income. 
In  re  Bown;  O'HaUoran  v.  King,  27  Ch.  D.  411. 

If,  therefore,  the  fund  is  to  be  transferred  or  paid  to  the 
married  woman,  the  restraint  upon  anticipation  is  ineffectual. 
If,  on  the  other  hand,  there  is  anything  to  show  that  the  fund 
is  to  be  retained  by  the  trustees,  and  the  income  only  paid  to 
the  married  woman  during  coverture,  the  restraint  takes  effect. 
In  re  Boivn;  O'Halloran  v.  King,  27  Ch.  D.  411. 

If  there  is  a  previous  life  interest,  and  the  reversion  is  given 
to  a  married  woman  with  a  restraint  upon  anticipation,  it  would 
seem  that  the  restraint  prevents  the  mairied  woman  from 
alienation  during  the  subsistence  of  the  life  tenancy.  In  re 
Bimn;  O'HaOoran  v.  King,  27  CL  D.  411. 

The  restraint  upon  anticipation  attaches  only  to  the  separate  Deterniines 
estate,  and  therefore  determines  with   coverture.     Barton  v. 
Briscoe,  Jac.  603 ;  JoTies  v,  Salter,  2  R.  &  M.  208 ;  Woodmeston 
v.  Walker,  2  R.  &  M.  197. 

If  nothing  is  done  with  the  property  in  the  meantime  it 
revives  on  future  coverture.  TvUett  v.  Armstrong,  1  B.  1 ; 
4  M.  &  Cr.  390 ;  Scarborough  v.  Borman,  1  B.  34 ;  4  M.  &  Cr. 
378 ;  Re  Gaffee,  1  Mac.  &  G.  541. 

The  restraint  may  be  confined  to  marriage  with  a  particular 
husband  by  name.  Morris  v.  Morris,  4  Dr.  33 ;  Hawkes  v. 
Hubbuck,  11  Eq.  5 ;  see  In  re  Molyneuxs  Estate,  I.  R.  6  Eq. 
411. 

A  sale  or  conversion  of  the  property  destroys  the  separate 
use.     WtHght  v.  Wright,  2  J.  &  H.  647. 

Difficulties  have  sometimes  arisen   as   to  what  words  are  What  word* 

.  ^  .      .    X  J.-  •      X-  create* re. 

necessary  to  create  a  restraint  on  anticipation.  straint  upon 

A  direction  that  there  is  to  be  no  sale  or  mortgage  of  the  *"**<''P***<>"- 
estate  devised  or  the  rents  arising  from  it  during  the  life  of 
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SSH;  ^^^  devisee,  amounts  to  a  restraint  on  anticipation.  Baggett  v. 
—  Meux,  1  Coll.  138 ;  1  Ph.  627 ;  Goidder  v.  (7amm,  1  D.  F.  &  J. 
146  ;  Steedman  v.  Poole,  6  Ha.  193. 

The  same  has  been  held  of  a  direction  that  the  receipts  of 
the  devisee  alone,  after  the  payment  of  the  rents  devised  shall 
have  become  due,  should  be  sufficient  discharges.  Field  v. 
Evans,  15  Sim.  375 ;  Baker  v.  Bradley,  7  D.  M.  &  G.  597 ; 
White  V.  Hei^ick,  21  W.  R.  454 ;  In  re  Smith;  Chapman  v. 
Wood,  51  L.  T.  501. 

But  a  direction  to  pay  to  the  legatee  personally,  or  on  her 
receipt  alone,  will  not  restrain  anticipation.  Re  Ross* 8  Timst, 
1  Sim.  N.  S.  196 ;  Wagstaffy.  Smith,  9  Ves.  520,  524;  Acton 
V.  White,  1  S.  &  St.  429. 

When  the  legatee  has  a  power  to  appoint  the  accruing  rents, 
but  not  by  way  of  anticipation,  and  in  default  of  appointment 
there  is  a  gift  to  her  for  her  separate  use,  the  restraint  upon 
anticipation  applies  only  to  the  exercise  of  the  power.  Bar^^y- 
more  v,  EUis,  8  Sim.  1 ;  Medley  v.  Horton,  14  Sim.  222. 

But  if  the  gift  in  default  of  appointment  is  followed  by  a 
receipt  clause  applied  to  the  same  rents  as  those  she  has  power 
to  appoint,  the  restraint  upon  anticipation  will  extend  to  the 
whole  gift.  Moore  v.  Moore,  1  Coll.  54  ;  Brown  v.  Bamford,  1 
Ph.  620. 
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CHAPTER  XXXVI. 
limitations  by  wa.y  of  remainder — divesting. 

What  Cannot  be  Given  Over. 

In  some  things  nothing  less  than  an  absolute  interest  can  be        Ch«P- 
given. 

There  can  be  no  remainder  in  the  strict  sense  of  the  word  of  chattek. 
chattels.     At  law  a  grant  of  chattels  for  life  vests  the  whole 
legal  interest  in  the  tenant  for  life. 

This  rule,  however,  does  not  apply  to  gifts  by  will.  It  has 
long  been  settled  that  under  a  gift  by  will  of  a  term  to  A.  for 
life,  and  after  his  death  to  B.,  or  to  the  children  of  A.,  the  legal 
interest  passes  by  way  of  executory  devise  to  the  person  entitled 
under  the  will  on  the  death  of  the  tenant  for  life,  Mannimg^s 
Case,  8  Rep.  94  b ;  Larripet'a  Case,  10  Rep.  46  b ;  Stevenson  v. 
Mayor  of  Liverpool,  L.  R.  10  Q.  B.  81. 

In  some  cases  the  nature  of  the  property  is  such  as  not  to 
allow  of  successive  limitations ;  thus : — 

Things  qucB  ipso  usu  consumuntur  cannot  be  given  over,  Consumable 
unless  they  form  part  of  a  stock-in-trade.     Mandall  v.  Russell,  be  given  over. 
3  Men  190;  Andrew  w.  Andrew,  1  Coll.  690;  Groves  v.  W'i^hty 
2  K.  &  J.  347 ;  Bi-yant  v.  Easterson,  7  W.  R.  298 ;  5  Jur.  N.  S. 
166;  Phillips  v.  Beal,  32  B.  25  ;  Cockayne  v.  Harrison,  13  Eq. 
432 ;  see  Re  HaU's  Will,  19  Jur.  974. 

Even  in  the  case  of  stock-in-trade  if  the  tenant  for  life  is  not 
to  be  liable  for  depreciation  he  takes  absolutely.  Breton  v. 
MockeU,  9  Ch.  D.  95. 

Absolute  interests  can  of  course  not  be  limited  over  by  way  There  can  be 
of  remainder;  thus  a  devise,  if  A.  dies  without  heirs,  after  a 
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Oiap.       prior  devise  to  A,  in  fee,  is  void.     Tilbui^y  v,  TarhtU,  3  Atk. 
—  617;  1  Ves.  sen.  88. 


hite^interostr  -^^^  ^^  ^^^^  Same  way  absolute  interests  in  personalty  cannot 
be  given  to  several  persons  in  succession.  ByTig  v.  Lard 
Strafford,  5  B.  558;  see  In  re  Percy;  Pei^cy  v.  Percy,  24 
Ch.  D.  616. 

A  gift  over  A  gift   over,  which   would  be  invalid  supposing  the  prior 

Iteetf  doea  not  l^o*^^^<5  survives  the  tcstator,  does  not  become  valid  by  his  death 

become  valid    j^  x\\Q  testator*s  lifetime. 

by  the  death 

of  the  prior         Therefore,  a  gift  of  personalty  to  A.  and  the  heirs  of  his 
the  testator,     body,  remainder  to  B.,  lapses  by  A.'s  death  in  the  testator's  life- 
time.    Han^is   v.  Davis,  1    Coll.  416;   see,  however.  In  i^ 
StAiiger*8  Estate;  Shaw  v.  Jones-Ford,  6  Ch.  D.  1. 

So,  too,  a  gift  of  consumable  articles  to  A.  for  life,  remainder 

to  B.,  lapses  by  A.'s  deatli  before  the  testator.     Andrews  v. 

Andrews,  1  Coll.  690. 

Gift  over  of         There  can  be  no  gift  over  of  so  much  as  a  legatee  does  not 

l^ateedoeiT    ^^spose  of  where  an  absolute  interest  has  been  given  to  the 

not  dwpoee  of  legatee.     WatkiTis  v.  Willmnis,  3  Mac.  Ha  G.  622 ;  Henderson 

IS  void.  ^  *  ' 

V.  Cross,  29    B.  216;   Bower   v.  GosUtt,    27  L.  J.  Ch.  249; 

6  W.  R.  8. 

Such  a  limitation  is,  however,  valid  in  a  settlement.     Turner 

V.  Caulfield,  7  L.  R  Jr.  347. 

.    Nor  can  there  be  a  gift  over  of  what  remains  after  payment 

of  the  debts  of  a  legatee  to  whom  an  absolute  interest  is  given. 

Pen^  V.  Merritt,  18  Eq.  152. 

However,  a  gift  at  the  legatee's  death  of  whatever  remains 

after  a  gift  to  the  legatee  indefinitely  may  be  construed  as  a 

disposition  of  the  residue  at  the  legatee's  death,  so  as  to  cut 

him  down  to  a  life  estate.     Constahle  v.  BuU,  3  De  G.  &  Sm. 

411;  Adams'  Ti-ust,  14  W.  R.  18 ;  Bibbens  v.  Potter,  10  Ch.  D. 

733 ;  see  In  re  RusselVs  Ti^usts,  63  L.  J.  Ch.  400 ;  reversed, 

W.  N.  1885,  21. 
Gift  over  after      And  if  a  fund  is  given  to  a  person  expressly  for  life,  with  a 
with  power  of  power  of  disposing  of  it  during  life  or  by  will,  a  gift  of  it  after 
poai  ion.      ^YiQ  death  of  the  donee  of  the  power  is  good,  so  far  as  the  power 

is  not  exercised.     Peniwck  v.  Pennock,  13  Eq.  144;  hi  re 

Thomson's  Estate;  Herring  v.  Barrow,  13  Ch.  D.  144;  14  ib. 
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263 ;  In  re  8trinqer*8  Estate ;  Shaw  v.  Jones-Ford,  6  Ch.  D.  1 ;        Chap. 

XXXVI 

Moore  v.  FfoHiott,  11  L.  R.  Jr.  206 ;  see  Re  Brook's  WiU,  2  Dr. '- 

&  S.   362;   In  re  Heginbotfuira ;    Wilson  v.  Heyinbothavi, 
W.  N.  1884,  179. 

An  executory  gift  over  of  an  estate  par  autre  vie  given  to  a  Estate  i)Mr 

OrUtTC  vie 

man  and  his  heirs  is  valid,  and  cannot  be  destroyed  by  the 
devisees  in  fee.     In  re  Barbers  Settled  Estates,  18  Ch.  D.  624. 


Limitations  Distinguished. 

Limitations  (excluding  immediate  limitations  of  particular 
estates)  fall  most  naturally  into  limitations  disposing  of  property 
in  which  partial  or  contingent  interests  have  been  previously 
given,  and  limitations  varying  and  re-arranging  previous  dis- 
positions. 

A  legal  remainder  of  freehold  must  be  supported  by  a  previous  I^egal  re- 
estate  of  freehold,  otherwise  it  can  only  be  supported  as  an  executory 
executorv  devise.  interests. 

And  as  no  limitation  can  be  a  remainder  following  upon  an 
estate  less  than  an  estate  for  life,  so  no  limitation  can  be  a 
remainder  following  upon  a  detenninable  fee,  or  any  greater 
estate.     Fearne,  C.  R.  225 ;  Seyviors  Case,  10  Co.  95  6. 

But  where  an  estate  can  take  effect  as  a  remainder,  it  will 
never  be  construed  an  executory  devise  or  springing  use. 
Cai'wardiiie  v.  Carwaixline,  1  Ed.  27;  Goodtltle  v.  Billii}gton, 
Dougl.  725;  Fearne,  C.  R.  386;  Doe  d.  Scott  v.  Roach,  5  M.  &  S. 
482 ;  the  reason  given  being  that  "  executory  interests,  not  by 
way  of  remainder,  unless  engrafted  on  an  estate  tail,  cannot  be 
barred,  and  consequently  there  is  a  tendency  in  such  interests 
to  a  perpetuity,  which  is  contrary  to  the  policy  of  the  law." 
Smith's  Ex.  Dev.  71. 

The  death  of  the  testator  is  the  time  to  ascertain  whether  a 
limitation  is  a  contingent  remainder  or  an  executory  devise. 
Thus,  under  a  devise  to  A.  for  life,  and  then  to  the  first  and 
other  sons  of  B.  in  tail,  if  A.  dies  in  the  lifetime  of  the  testator, 
and  B.  has  no  sons  living  at  the  testator's  death,  the  devise  to 
tlie  sons  of  B.  will  take  effect  as  an  executory  limitation. 
Hopki  ns  v.  Hopkins,  Ca.  t.  Talb.  44. 
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Chap. 
ZXXVI. 


Incidents  of 
remamders. 


An  estate  may 
be  a  remainder 
or  an  execu- 
tory deviae, 
according  to 
the  events. 


Remainder 


Where  there  is  a  gift  to  A.  for  life,  with  remainder  to  such 
of  her  children  as  before  or  after  her  death  attain  twenty-one, 
the  devise  must  be  construed  as  executory,  as  in  the  case  of 
children  under  twenty-one  at  the  death  of  A.  it  could  not  take 
effect  as  a  remainder.  In  re  Lechniere  and  Lloyd,  18  Ch.  D. 
524 ;  Mills  v.  Jarvis,  24  Ch.  D.  633. 

Contingent  remainders  can  no  longer  fail  by  forfeiture, 
sun-ender,  or  merger,  but  (except  in  cases  within  40  &  41  Vict, 
c.  33)  they  will  fail  by  the  failure  of  the  particular  estate  of 
freehold,  before  the  remainder  is  ready  to  come  into  possession. 
Bhodes  v.  Whitehead,  2  Dr.  &  Sm.  532 ;  Price  v.  Hall,  5  Eq. 
399 ;  Percival  v.  Percival,  9  Eq.  386 ;  Bra/^kerdyury  v.  Gibbons, 
2  Ch.  D.  417. 

Contingent  remainders  of  copyholds  are  liable  to  fail  in  the 
same  way  by  failure  of  the  particular  estate  before  they  have 
vested,  see  ante,  p.  231. 

This  rule  does  not  apply  to  equitable  remainders,  which  are 
not  remainders  proper  but  in  the  nature  of  executory  interests. 
Hopkins  v.  Hopkiias,  1  Atk.  581 ;  Re  EddeVs  Trust,  11  Eq. 
559. 

A  legal  estate  outstanding  in  a  mortgagee  is  sufficient  to 
support  the  remainders.     Astley  v.  Micklethwait,  15  Ch.  D.  59. 

The  rule  does  not,  of  course,  apply  to  personalty. 

By  40  &  41  Vict.  c.  33,  which  applies  to  wills  executed  or 
republished  after  the  2nd  August,  1877,  contingent  remainders 
are,  "  in  the  event  of  the  particular  estate  determining  before 
the  contingent  remainder  vests,"  to  take  effect  as  executory 
limitations.     See  ante,  p.  231. 

An  estate  may,  according  to  the  events  that  happen,  be  either 
a  remainder  or  an  executory  devise.  For  instance,  if  after  life 
estates  there  is  a  devise  to  children  in  fee,  and  if  they  die  under 
twenty-one  over,  the  devise  over,  if  there  are  children  to  take 
who  die  under  twenty-one,  would  be  an  executory  devise ;  yet 
the  implied  devise  over,  in  case  there  were  no  children  to  take 
at  all,  would  be  a  contingent  remainder.  Evers  v.  Chailis, 
18  Q.  B.  224;  7  H.  L.  531 ;  Brookman  v.  Smith,  L.  R  6  Ex. 
291,  p.  305. 

A  remainder  must  bo  distinguished  from  an  immediate  ve8te<l 
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estate,  subject  to  a  term ;  thus,  where  an  estate  of  freehold  is        9l?£;, 

'         ^  '  '  XXXVI. 


limited  after  a  tenn,  it  is  either  a  vested  estate  or  an  executory 
devise.     For  instance,  a  devise  to  A.  for  a  term  of  eighty  years,  ^^^  ^^m. 
if  he  shall  so  long  live,  and  after  his  death  to  B.,  gives  B.  strictly  mediate  vested 
speaking  an  executory  interest,  since  A.  may  live  longer  than  to  a  term, 
eighty  years,  and  the  freehold  would  therefore  be  in  suspense 
during  the  remainder  of  A.'s  life.     It  has,  however,  been  held 
that  B.  takes  a  vested  interest,  "for  the  mere  possibility  that  a 
life  in  being  may  endure  for  eighty  years  to  come  does  not 
amount  to  a  degree  of  uncertainty  sufficient  to  constitute  a  con- 
tingency."    Fearne,  C.  R  21 ;  Napper  v.  Sunders,  Hutt.  118, 
cit.  3  At.  781 ;  Lord  Derby's  Case,  cit.  Lit.  Rep.  370 ;  Feanie, 
C.  R.  22. 

This  applies,  however,  only  "  where  the  life  cannot  exceed 
the  term,  and  the  term  must  determine  with  the  life.*'  It  does 
not  apply,  for  instance,  where  the  term  is  only  for  sixty  years. 
Beverley  v.  Beverley,  2  Vem.  131. 

In  the  same  way  a  devise,  after  payment  of  debts,  is  not  a  Devise  after 
remainder  but  an   immediate  vested  interest.     Bamardist on  debts  is  vested. 
V.  CaHer,  1  P.  W.  505 ;  3  B.  P.  C.  64 ;  Bagshaw  v.  Spencer, 
1  Ves.  sen.  142 ;  see  1  Coll.  Jur.  378 ;  and  see  ib,  214. 

Again,  dispositions  by  way  of  remainder  may  be  intended  to  Remainders 

and  alter- 

take  effect  only  after  the  determination  of  prior  partial  interests,  native  con- 
or  they  may  be  alternative  contingent  remainders  intended  to  tloST*  ""  ^' 
provide  for  the  case  of  prior  contingent  limitations  not  taking 
effect.  In  the  former  case,  if  any  of  the  intermediate  limitations 
are  void,  the  remainders  fail  with  them;  in  the  latter,  the 
limitations  are  good  if  the  events  upon  which  they  are  to  take 
effect  happen.  Brudenell  v.  Elwes,  1  East,  442 ;  Cronipe  v, 
Barrow,  4  Ves.  681. 

Thus,  in  a  devise  to  A.  for  life,  then  to  his  first  son  for  life, 
and  after  his  decease  to  the  first  and  other  sons  of  such  fii-st  son 
successively  in  tail,  and  in  default  of  issue  of  A.,  or  in  case  of 
his  not  having  any  at  his  decease  over,  if  A.  has  a  son  and 
grandson,  the  devise  over  in  default  of  issue  of  A.  is  a  dis- 
position by  way  of  remainder  of  something  not  previously 
disposed  of;  while  the  devise,  in  case  of  his  not  having  any 
issue  at  his  decease,  is  an  alternative  contingent  limitation, 
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Chap.       disposing  of  something  previously  disposed  of,  in  the  event  of 

that  disposition  failing  in  a  particular  way.     Monypenny  v. 

DeHng,  2  D.  M.  &  G.  145;  Doe  v.  CJudlis,  18  Q.  B,  224; 
7  H.  L.  531 ;  Fercival  v.  PercivcU,  9  Eq.  386. 

And  the  same  limitation  may,  according  to  the  events  that 
happen,  he  a  disposition  to  take  effect  after  the  failure  of  prior 
limitations,  or  a  substititutional  limitation  intended  to  meet  the 
case  of  prior  limitations  never  taking  effect  at  all.  For  instance, 
a  limitation  in  default,  or  for  want  of  persons  to  take  under 
prior  limitations  for  life  or  in  tail,  takes  effect  either  in  default 
of  persons  to  take  the  prior  estates,  or  after  the  determination 
of  their  estates.  Goodrigkt  v.  Jone&,  4  Mau.  &  S.  88 ;  Leuris 
V.  Waters,  6  East,  336 ;  see  Doe  v.  Dacre,  1  B.  &  P.  250 ;  8  T. 
R.  112. 
Whether  a  When  a  particular  estate  is  limited  upon  a  contingency,  and 

runs  through    the  Subsequent  estates  are  limited  as  remainders  upon  it,  the 
of  HmiteSou^  contingency  primd  facie  applies  to  the  whole  series  of  limita> 
tions.    Davis  v.  Norton,  2  P.  W.  390 ;  Doe  d,  Watson  v.  Sldp^ 
pluird,  Dougl.  75 ;  Tolde^-vy  v.  Colt,  1  Y.  &  C.  Ex.  240,  627 ; 
1  M.  &  W.  250. 

Similarly,  when  an  interest  is  given  to  a  person,  and  then  in 

a  certain  event  a  different  interest  is  given  with  limitations 

over,  the  contingency  applies  to  all  the  subsequent  limitations. 

Gray  v.  Gohling,  6  Jur.  N.  S.  474 ;  Cattley  v.  Vincent,  15  B. 

198;  Findon  v.  Findon,  24  B.  83;  Lett  v.  RandaU,  10  Sim. 

112 ;  Paylor  v.  Pegg,  24  B.  105. 

CaBea  where         On  the  Other  hand,  if  the  subsequent  limitations,  or  any  of 

limitations  are  them,  can  be  looked  upon  as  independent  gifts,  they  will  not  be 

independent     ^^^^^  ^  ^j^^  contingency  of  preceding  gifts.     LethieuUi&i^  v. 

Tracy,  3  Atk.  774 ;  Amb.  204 ;  Boosey  v.  Gardiner,  5  D.  M.  & 
G.  122;  Daiitty  v.  Laver,  14  Jur.  188;  Partridge  v.  Foster, 
35  B.  545 ;  In  re  Blight;  Blight  v.  HartnoU,  13  Ch.  D.  858. 

In  the  same  way,  if  a  particular  gift  is  expressed  to  be  made 
contingent  from  motives  applicable  to  that  gift  only,  sub- 
sequent gifts  will  not  be  contingent.  Horton  v.  Whittaker,  1 
T.  R.  346. 
Subsequent  And  if  subsequent  gifts  can  be  read  as  given,  subject  to  the 
prior  limitations,  they  will  not  be  liable  to  the  contingencies  of 
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prior  gifts.     Sheffield  v.  Earl  of  Coventry,  2  D.  M.  &  G.  551 ;        Chap, 
see  Pearson  v.  Rittter,  3  D.  M.  &  G.  398 ;  6  H.  L.  61 ;  Hole  v.  -  - 
Davies,  34  B.  345 ;  ante  p.  379.  yinuTu 

In  the  same  way,  when  there  has  been  a  gift  in  one  event  to  Where  the 

.«..-,  ,  ,  ,  _  ultimftte  lin J- 

one  set  ot  issue  in  tee,  and  upon  another  event  to  another  set  of  tation  Hams 
issue  in  tail,  a  gift  over  in  default  of  such  issue  maybe  construed  cout^gendes. 
as  referring  to  a  failure  of  all  the  prior  limitations,  and  not 
merely  as  a  remainder  dependent  upon  the  limitations  to  the 
second  class  of  issue  taking  eflfect.     Doe  d.  Lees  v.  Ford,  2  R  & 
B.  970. 

As  to  whether  in  a  devise  of  Whiteacre  to  A.  and  his  issue,  Whether  an 
and  then  to  B.  and  his  issue,  and  of  Blackacre  to  B.  and  his  tation  applies 
issue,  and  then  to  A.  and  his  issue,  and  in  default  of  issue  of  A.  Jj  pj^j^rty^ 
and  B.  over,  the  ultimate  gift  includes  both  estates,  see  Gordon  ;^ich  has 

^  been  given  m 

V.  Goi*don,  L.  R.  5  H.  L.  254;  see,  too,  Adshead  v.  WiUeis,  29  twoinde- 

•r>    n-'o  pendent  lines. 

x>.  ooo. 


Divesting. 
A  vested  interest  which  is  given  over  in  certain  events  is  A  gift  which 

,.«,  ,  ii-i'/»  i"  given  over 

divested,  if  those  events  happen,  though  the  gift  over  may  be  in  cert-iin 
void,  or  though  the  legatee  to  take  under  the  gift  over  dies  dlv^wted  if 
before  the  testator.     Doe  d.  Blomfield  v.  Eyre,  5  C.  B.  7l3;^«»«^^ent8 
Robinson  v.  Wood,  6  W.R.  728;  27  L.J.Ch.726;  O'Mafioney    ^^"* 
V.  Bnrdett,  L.  R  7  H.  L.  388  ;  Hur»t  v.  Hurst,  21  Ch.  D.  278. 
In  Jackson  v.  Noble,  2  Kee.  500,  the  question  was,  whether 
the  event  upon  which  the  gift  over  was  to  take  effect  had 
happened,  and  it  was  held  it  had  not,  the  period  during  which 
it  was  to  take  effect  being  limited  to  the  lives  of  the  persons  to 
take  under  the  gift  over. 

But  if  the  contingency  of  there  being  a  person  to  take  living 
at  the  time  can  be  looked  upon  as  part  of  the  event  upon 
which  the  gift  over  is  to  take  effect,  the  original  gift  will 
remain  if  there  is  no  such  person.  Crozier  v.  Grozier,  15  Eq. 
282. 

Upon  this  principle,  under  a  gift  to  the  testator's  two  sons 
and  daughter  in  equal  shares,  with  a  gift  over  of  the  daughter's 
share,   if  she   should  die   without  issue,  to   the   survivors  or 
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Chap.        survivor  of  the  sons,  it  was  held  that  the  daughter  having 


survived  the  sons,  took  absohitely.     Janes  v.  Davies,  28  W.  R. 
455  ;  see  Eaton  v.  Barker,  2  Coll.  124. 
Subatitutional      JxL  the  case  of  a  substitutional  gift  to  several  persons,  or  to 

gifts  to  BUT- 

vivora.  such  of  them  as  may  survive  the  tenant  for  life,  if  none  survive 

the  tenant  for  life  the  original  gift  remains,  whether  the  gift  is 
vested  or  contingent.  Sturgess  v.  Pearson,  4  Mad.  411 ; 
Wagstaf  v.  Crosbie,  2  Coll.  746 ;  Re  Saunders*  Ti^ust,  L.  R.  1 
Eq.  675. 

It  is  indifferent  whether  the  gift  is  in  the  simple  form  "  to 

several  or  the  survivors,"  or  whether  there  is  an  express  gift 

over  in  the  event  of  any  members  of  a  class  dying  before  the 

tenant  for  life  to  the  survivors ;  in  such  a  case,  if  none  survive 

the  tenant  for  life,  the  original  gift  remains.      Hai^isan  v. 

Foreman,  5  Ves.  207;  Cambridge  v.  Rous,  25  B.  409;  Mannott 

V.  Abell,  7  Eq.  478. 

Substitutional      Similarly  the  shares  of  parents  given  in  the  event  of  their 

Sildren.  dying   before   the   tenant   for   life   to   their    children,   remain 

absolute  if  there  are  no  children.     Smither  v.  WUlock,  9  Ves. 

233 ;  Hodgson  v.  Smifhson,  21  B.  356  ;  8  D.  M.  &  G.  604. 

Distinction  An  important  distinction  must,  however,  be  drawn  between 

gift  over  in      ^  gift  over  of  the  whole  of  a  prior  interest  in  certain  events, 

oMhTwhole^  ^"^  *  S'^^  ^^^^  ^^  *  portion  of  the  prior  interest  in  certain 

and  of  a  events.     In  the  latter  case  the  prior  interest  is  divested  only  so 

partial 

interest.  far  as  is  necessary  to  give  eflfect  to  the  gift  over. 

Thus,  if  there  is  a  devise  in  fee,  followed  by  a  gift  over  to 
another  person  for  life  if  the  devisee  dies  without  issue,  the 
devisee  in  that  event,  nevertheless,  takes  the  fee,  subject  only 
to  the  life  interest.    Gatenby  v.  Morgan,  1  Q.  B.  D.  685. 


The  Construction  ok  Gifts  Ovek. 

Gifts  over  on        When  property  is  given  over  in  one  event  to  one  person,  and 

eventnto  !»   another  event   to  another,  and   both   events  occur  simul- 

fons  whlre^  taneously,  the  original  gift  is  not  divested.     Ot^ierod  v.  BH4>y, 

both  events  12  Jur,  N.  S.  112.     See  Drennan  v.  Andrew,  36  L.  J.  Ch.  1. 
The  exact  When  there  is  a  gift  over  upon  a  certain  contingency,  it  will 

event  must  ^^^  ^^^^  effect  unless  the  exact  contingency  happens.     Thus,  if 

happen  in  o        j         i  r  ' 
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there  is  a  gift  to  A.  with  a  sdft  over  if  he  dies  in  the  testator  s        ^**P- 

XXXVI 

lifetime,  and  A.  dies  simultaneously  with  the  testator,  the  gift  —   — 

over  does  not  take  effect.     Wing  v,  Angrave,  8  H.  L.  183 ;  ^ftover*may 
EUiott  V.  SmitK  22  Ch.  D.  236.  ^^^  ^^"^^ 

There  are  here  two  distinct  and  independent  events,  in  which 
the  gift  to  A.  will  lapse,  death  in  the  testator's  lifetime  and 
death  simultaneously  with  the  testator,  one  of  which  the 
testator  has  contemplated  and  the  other  not.  No  doubt,  it  may 
be  said,  that  the  gift  over  might  be  read  as  equivalent  to  "  if  A. 
does  not  survive  me  to  B.;"  but  this  would  be  making  a  will  • 
for  the  testator,  since  the  event  that  has  happened  does  not 
include  the  event  contemplated,  and  it  cannot  be  t-aid,  that  if 
the  gift  over  was  to  have  effect  if  A.  died  in  the  testator's  life- 
time, d  fortiori  it  was  to  have  eflFect  if  A.  died  simultaneously 
with  the  testator.  The  most  that  can  be  affirmed  is  that  if  the 
testator  could  be  consulted  he  would  probably  say,  that  the  gift 
over  was  to  have  effect  equally  in  either  event. 

But  where  the  events  which  happen  include  the  events  con-  Cases  where 

,.  ,  '  1    'r    ^         'n  *^®  events 

templated  by  the  testator,  so  that  it  may  be  said,  if  the  gift  was  which  happen 
to  go  over  in  the  events  mentioned,  d  fortiori  it  must  have  ^ents^upon 
been  meant  to  go  over  in  the  events  that  have  happened,  the  ^.^^^h  the 
gift  over  will  take  effect.     This  is  the  rule  mentioned  by  Cicero  take  effect 
as  having  been  adopted  in  the  case  of  CuHu8  v.  Coponiua : 
"  M.  Curium,  qui  Iweres  institutua  esset  ita,  'mortivo  postamo 
fUiOy  cuTnfilius  non  Tiwdo  nonmortuv^,  sed  ne  natus  quideni 
easet,  han^edem  esse  oportere''     Pro.  Csec.  18. 

And  the  test  of  the  applicability  of  the  rule  will  be  found  in 
the  possibility  of  putting  the  argument  in  its  favour  in  the  form 
of  non>  rrwdo  non — sed  ns  quid^m — if,  for  instance,  property  is 
given  to  A.  if  he  fulfil  certain  conditions,  and  if  he  neglect  to 
fulfil  them  to  B.,  and  A.  dies  in  the  testiitor's  lifetime,  the  gift 
over  to  B.  will  take  effect,  although,  strictly  speaking,  the 
testator  never  contemplated  that  the  performance  of  the  condi- 
tions annexed  to  the  gift  to  A.  might  become  impossible  through 
A.'s  death  in  his  lifetime.  The  preceding  estate  being  out  of 
the  way,  in  any  mode  whatever,  the  remainder  takes  effect; 
and  the  rule  applies  whether  the  gift  is  void  in  its  inception  or 
becomes  void  in  its  result.     See  Jones  v.  Westcorabe,  1  Eq.  Abr. 
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Chap. 


Consimotion 
of  gifts  over 
upon  death  of 
the  legatee 
under  a  given 
age. 

Case  where 
the  legatee 
dies  before 
the  testator 
under  the 
given  age. 


Where  the 
legatee  dies 
over  the 
given  age 
before  Uie 
testator. 


245,  pi.  10 ;  GuUiver  v.  WichHty  1  Wils.  105 ;  Avelyn  v.  Wa}^, 
1  Ves.  sen.  420 ;  MeadowH  v.  Parry,  1  V.  &  B.  124 ;  Wa^^ren  v. 
Rndall,  4  K.  &  J.  603 ;  9  H.  L.  420 ;  Brock  v.  B'ixuUey,  33  B. 
670 ;  Daviea  v.  Davies,  30  W.  R.  918. 

The  failure  of  the  prior  gift  in  these  cases  was  not  owing 
merely  to  the  fact  that  the  first  taker  did  not  survive  the  testa- 
tor, as  in  the  cases  under  the  former  head,  but  to  that  fact,  plu-s 
the  non-performance  of  the  condition,  since,  if  the  first  taker 
had  survived  the  testator  he  would  not  have  taken  an  indefea- 
sible interest  till  the  condition  had  been  satisfied. 

So  a  gift  to  several  persons  by  name,  with  a  gift  over  if  they 
should  die  in  the  testator  s  lifetime,  will  take  effect  with  regard 
to  the  shares  of  those  who  are  dend  at  the  date  of  the  will. 
Baimea  v.  Jennings,  L.  R.  2  Eq.  448. 

If  there  is  a  gift  to  a  person  with  a  gift  over  in  the  event  of 
his  death  in  a  particular  manner,  as  for  instance  to  A.,  and  if  he 
dies  under  twenty- one  to  B.: — 

1.  If  A.  dies  under  twenty-one,  in  the  lifetime  of  the  testator, 
the  gift  over  takes  eflfect.  Barrel  v.  MoleswoHh,  2  Vern.  378  ; 
Willing  v.  Baine,  2  Eq.  Ab.  545,  pi.  22;  3  PI.  Wms.  115  ; 
Humphreys  v.  Howes,  1  R.  &  M.  639 ;  Re  Gh^een's  Estate,  1  Dr. 
&  Sm.  68 ;  BackhaTYi  v.  De  la  Mare,  2  D.  J.  &  S.  74,  In  this 
case  the  failure  of  the  prior  gift  is  due  not  to  lapse  merely,  since 
if  A.  had  survived  the  testator  the  gift  to  him  would  not  have 
been  indefeasible  until  he  had  attained  twenty-one. 

2.  If  A.  dies  over  twenty-one  in  the  testator's  lifetime,  the 
gift  over  does  not  take  effect.  Williams  v.  Chitty,  3  Ves.  jun. 
545 ;  Doo  v.  Brabant,  3  B.  C.  C.  393 ;  4  T.  R.  706 ;  Humbert 
stone  V.  Stanton,  1  V.  &  B.  385 ;  McCarthy  v.  MCaHhy,  3  L.  R 
Ir.  317. 

In  this  case  since  A.,  if  he  had  survived,  would  have  taken  an 
indefeasible  interest,  the  failure  of  the  gift  to  him  is  due  to 
lapse  only,  which  the  testator  cannot  be  supposed  to  have  con- 
templated, and  the  event  on  which  alone  there  is  a  bequest  to 
the  claimant  has  not  occurred. 

Where,  however,  the  prior  gift  is  to  a  dass,  the  following  rules 
may  be  laid  down  ;  suppose  a  gift  to  children  as  a  class,  followed 
by  a  gift  over,  if  they  die  under  twenty-one : — 
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1.  If   the  contemplated  class   never  comes  into  existence,      ^rS^vi 
the  gift  over  takes  effect  on  the  principle  already  stated,  ante : 


Jones  V.  Westcovxbf  1  Eq.  Ab.  245,  pL  10 ;  Mackinnon  v.  Sewell,  with  gift  over 
2  M.  &  K.  202.     In  these  cases  the  condition  is  more  than  ^^^^ 
fulfilled,  since  the  events  that  have  happened  include  the  con-  '^}^^re  the 

.       .  class  never 

dition  upon  which  the  property  is  given  over.  comes  into 

2.  If  members  of  the  class  come  into  existence,  but  die  under  ,,  „  ^. 

If  all  die 

twenty-one  in  the  testator's  lifetime.  In  this  case,  too,  it  seems  under  21 
the  gift  over  will  take  effect,  and  the  same  arguments  would  tesutor. 
apply  as  to  the  previous  case,  with  the  additional  argument  that 
the  condition  is  in  fact  literally  fulfilled.  It  is  not  by  reason  of 
lapse  that  the  gift  over  takes  effect,  since  if  the  legatees  in 
question  had  survived  the  testator,  the  gift  over  would  still  have 
held  good  in  the  events  that  have  happened.  See  Brookman 
V.  Smith,  L.  R.  6  Ex.  p.  303 ;  Mackinnon  v.  Peach,  2  Kee.  555 ; 
but  see  Greated  v.  Greated,  26  B.  621. 

3.  If  members   of  the   class  come  into  existence,  survive  If  all  die 

i^ATI'IT'A  Tin  A 

twenty-one,  and  die  in  the  testator's  lifetime,  the  gift  over  will  to^utor,  but 
not  take  effect:  Tarbuck  v.  Tarbuck,  4  L.  J.  Ch.  129;  57wifc- ^°* "°^"'' 2^* 
man  v.  Smith,  L.  R.  6  Ex.  291 ;  ib.  7  Ex.  271 ;  or,  to  state  the 
rule  more  generally,  if  all  conditions  are  fulfilled  which  would 
entitle  those  taking  under  the  prior  gift  to  indefeasible  interests, 
supposing  they  had  survived  the  testator,  if  in  other  words  the 
failure  of  the  prior  gift  is  due  to  lapse  and  lapse  only,  the  gift 
over  does  not  take  effect. 


Gifts  Over,  upon  Death  Treated  as  a  Contingent  Event. 
1.  If  there  is  an  immediate  rift  to  A.,  and  a  rift  over  in  case  ^'^^  oy*^J  *" 

.     .  .        .  .  ,  caso  of  the 

of  his  death,  or  any  similar  expression  implying  the  death  to  be  legatee's 
a  contingent  event,  the  gift  over  will  take  effect  only  in  the 
event  of  A.'8  death  before  the  testator.  Lord  Bindon  v.  Earl  of 
Stifolk,  1  P.  Wras.  96 ;  Taimer  v.  Moor,  6  Ves.  556;  Cambridge 
V.  Rous,  8  Ves.  12 ;  Origan  v.  Baines,  7  Sim.  40 ;  Taylor  v. 
Stainton,  2  Jur.  N.  S.  634 ;  InghaTn  v.  Ingham,  I.  R  11  Eq. 
101 ;  In  re  Neai-y's  Estate,  7  L.  R.  Ir.  311 ;  Elliott  v.  Smith,  22 
Ch.  D.  236 ;  see  Watson  v.  Watson,  7  P.  D.  10. 

G  G 
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Chap. 


Gift  over  at 
the  legatee's 
death. 


General  in- 
tention that 
the  gift  was 
to  tdLe  effect 
after  A/h 
death. 


This  rule  applies  though  the  gift  over  may  be  to  persons 
"  then  living,"  or  to  survivors.  Trotter  v.  Williams,  Prec.  Ch. 
78 ;  King  v.  Taylor,  5  Ves.  806. 

So,  too,  a  gift  to  several,  with  a  gift  over  in  case  of  the  death 
of  either  in  the  lifetime  of  the  others  or  other,  was  confined  to 
death  before  the  testator,  the  death  of  one  before  the  other 
being  a  certain  and  not  a  contingent  event.  Howard  v.  Howard, 
21  B.  550. 

It  makes  no  difference  that  the  gift  in  case  of  A.'s  death  is  to 
his  children.  Slade  v.  Milner,  4  Mad.  144 ;  Schenck  v.  Agnew, 
4  K.  &  J.  405. 

And  this  construction  has  been  adopted  where  the  gift  over 
was  "  in  case  of  his  decease  or  at  his  decease."  AHhiir  v.  Huglies, 
4  B.  506. 

But,  as  a  rule,  when  there  is  a  gift  to  A.  indefinitely,  fol- 
lowed by  a  gift  at  his  decease,  A.  will  take  only  a  life  interest. 
Constable  v.  Bidl,  3  De  G.  &  S.  411 ;  Waters  v.  Waters,  26  L.  J. 
Ch.  624;  AdavW  Trusts,  14  W.  R.  18;  Joslin  w.  Hammond, 
3  M.  &  K.  110 ;  Reid  v.  Reid,  25  B.  469  ;  Bibbens  v.  Potter,  10 
Ch.  D.  733 ;  Re  Houghton;  Houghton  v.  Brown,  50  L.  T.  529. 

2.  A  gift  over  "  in  case  of  the  death  of  A."  has  been  construed 
as  equivalent  to  "after  his  death"  in  the  following  cases: — 

a.  Where  the  gift  is  only  of  a  life  interest,  and  the  remainder 
would  otherwise  be  undisposed  of.  Smart  v.  Clark,  3  Russ. 
365 ;  Tilson  v.  Jozies,  1  R.  &  M.  553 ;  Inghxim.  v.  Ingham,  I.  R. 
11  Eq.  101. 

b.  Where  the  testator  has  given  the  absolute  interest  in 
another  legacy  in  express  terms,  or  has  shown  aq  intention  to 
provide  in  all  events  for  the  person  to  take  "  in  case  of  the  death 
of  A.,"  or  has  expressly  provided  for  the  death  of  the  legatee  in 
his  lifetime  with  regard  to  another  legacy  to  the  sjime  legatee, 
there  is  ground  for  arguing  that  the  gift  over  in  case  of  the 
death  of  A,  was  to  take  effect  upon  his  death  at  any  time. 
Billings  v.  Sandom,  1  B.  C.  C.  393 ;  Nowlan  v.  NeUigan,  1  B. 
C.  C.  489 ;  DowgUis  v.  Chalmer,  2  Ves.  jun.  501. 

c.  So  a  direction  in  the  event  of  A.  s  death  to  continue  her 
annuity  for  the  benefit  of  her  children  will  not  be  construed  as 
providing  only  against  lapse.     Wilkins  v.  JodreU,  13  Ch.  D.  564. 
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3.  If  the  gift  is  after  a  life  estate,  or  a  time  is  appointed  for        g^*P; 
payment,  the  words  "  in  case  of  death  "  refer  to  death  at  any 


Gift  over  in 


time  before  the  vesting  in  possession,  whether  before  or  after  ^  °^®^^' 
the  testator.     Ho^ey  v.  M'Lawqhlin.  1  Pr.  264 ;  Johnson  v.  log»te«'» 

death  after  a 

Antrobus,  21  B.  556 ;  Bolitho  v.  HiUyai\  34  B.  180 ;  and  see  life  interest. 
James  v.  Baker,  8  Jur.  750. 

It  appears  that  a  gift  after  a  life  interest  to  executors  for 
their  trouble,  with  a  gift  over  in  case  of  death,  would  primd 
facie  mean  death  before  the  testator.  Green  v.  Barrov),  10  Ha. 
459. 

4.  In  the  case  of  realty  a  devise  to  A.  simply  in  a  will  before  G»^t  over  of 
the  Wills  Act,  and  in  case  of  his  death  over,  would  perhaps  be  of  the  death 
construed  as  to  A.  for  life,  and  after  his  death  over.     Bowen  v.  ^  ^  ®  deviste. 
Scowcroft,  2  Y.  &  C.  Ex.  640 ;  see,  however,  Wright  v.  Stephens, 
4  B.  &  Aid.  574. 

On  the  other  hand,  if  the  devise  gives  A.  the  fee,  a  gift  over, 
in  case  of  A.*s  death,  will  be  held  to  refer  to  his  death  before 
the  testator.    Bogei^s  v.  Rogers,  7  W.  R.  541. 


Gifts  Over  upon  Death  Coupled  with  a  Contingen'oy. 

By  the  Conveyancing  Act,  1882  (45  &  40  Vict.  c.  39),  sec.  10,  Conveyancing 
it  is  enacted  that  "where  there  is  a  person  entitled  to  land  for  section  lo! 
an  estate  in  fee,  or  for  a  term  of  years  absolute  or  determinable 
on  life,  or  for  term  of  life,  with  an  executory  limitation  over  on 
default  or  failure  of  all  or  any  of  his  issue,  whether  within  or  at 
any  specified  period  or  time  or  not,  that  executory  limitation 
shall  be  or  become  void  and  incapable  of  taking  effect,  if  and  as 
soon  as  there  is  living  any  issue  who  has  attained  the  age  of 
twenty-one  years,  of  the  chiss  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect." 

The  section  applies  where  the  executory  limitation  is  con- 
tained in  an  instrument  coming  into  operation  after  the  31st 
December,  1882.  It  will  be  noticed  that  the  section  is  limited 
to  land. 

In  cases  where  the  Act  does  not  apply  the  following  rules  are 
deducible  from  the  cases : 

o  g2 
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Chap. 


Gift  over 
upon  death 
without  issue 
is  not  con* 
fined  to 
death  before 
the  testator. 


The  fourth 
rule  in 
Edwards  v. 
Edvoardt  is 
overruled. 


In  what  cases 
the  period  of 
defeasibility 
will  be 
limited. 


Gift  over  to 
Hurvivors. 


If  there  is  an  immediate  gift  to  A.,  and  if  he  dies  without 
issue  over,  the  gift  over  takes  effect  upon  the  death  of  A.  with- 
out issue  at  any  time,  whether  before  or  after  the  testator. 
Farthing  v.  Allen,  2  Mad.  310 ;  2  Jarm.  783 ;  Smith  v.  Steivart, 
4  De  G.  &  Sm.  253;  Cotton  v.  Cotton,  23  L.  J.  Ch.  489; 
Boivers  v.  Bowers,  8  Eq.  283 ;  5  Ch.  244 ;  Else  v.  Else,  13  Eq. 
196  ;   Varley  v.  Winn,  2  K.  &  J.  705. 

Similarly,  if  the  gift  is  future,  as  to  A.  for  life  and  then  t^ 
B.,  and  if  B.  dies  without  issue  over,  the  gift  over  will  take 
efiTect  upon  the  death  of  B.  at  any  time  without  issue,  whether 
before  or  after  the  tenant  for  life.  O'Mahoney  v.  Biivdett,  L.  R. 
7  H.  L.  388 ;  Ingram  v.  Soittten,  ib.  408 ;  overruling  the  so- 
culled  fourth  rule  in  Edwards  v.  Edwards,  15  B.  357. 

And  similarly,  a  direction  to  settle  a  legacy  upon  marriage  is 
jnnmd  facie  not  restricted  to  marriage  in  the  lifetime  of  a 
tenant  for  life.  Witfuim  v.  Witham,  3  D.  F.  &  J.  758 ;  sec 
Davies  v.  Davies,  50  L.  J.  Ch.  623,  where  the  bequest  was 
immediate  and  the  direction  restricted  to  a  year  from  the 
death. 

There  may,  however,  be  circumstances  in  the  will  limiting 
the  defeasibility  to  some  earlier  time  than  the  death  of  the 
legatee  without  issue.  Some  of  the  cases  decided  on  the 
authority  of  Edivards  v.  Edwards  are  probably  not  reconcile- 
able  with  the  rule  laid  down  in  Ingrain  v.  Soutten,  See 
Aliens  Estate,  3  Dr.  380. 

The  following  rules  seem,  however,  to  be  admitted  in 
O'Malioney  v.  Burdett, 

1.  Possibly,  where  there  is  a  gift  over  if  any  members  of  a 
class  die  without  issue  to  the  survivors,  the  gift  over  must  take 
effect,  if  at  all,  before  the  time  when  the  survivore  are  to  be 
ascertained. 

Thus,  if  the  gift  is  immediate  the  gift  over  may  be  limited  to 
the  happening  of  the  event  in  the  testator's  lifetime.  In  re 
Snuding ;  Johnson  v.  Smaling,  26  W.  R  231 ;  see  Apsey  v, 
Apsey,  36  L.  T.  N.  S.  941 ;  a  case  apparently  inconsistent  with 
Bowers  v.  Bowers, 

If  the  gift  is,  after  a  life  interest,  to  several  and  if  any  die 
without  issue  to  the  survivors,  the  gift  over  may  in  the  same 
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way  be  limited  to  death  without  issue  before  the  tenant  for  life.        ^*P- 

See  Clark  v.  Henry,  11  Eq.  222 ;  6  Ch.  588 ;  Besant  v.  Cox,  6 

Ch.  D.  604. 

2.  If  the  fund  is  vested  in  trustees  who  are  directed  to  dis-  Where  the 

.-  ,  ,        .  -  ,  donees  to  take 

tnbute  it  at  a  certain  time,  so  that  the  trusts  then  determine,  upofl  death 
and  the  legatees  who  are   to   take  upon  the   death  of  prior  ^/^  p^oJ^"^ 
legatees  without  issue  are  contemplated  as  taking  through  the  legatee  are 

,  ,  ,  contemplated 

medium  of  the  same  trustees,  there  is  prirtid  facie  reason  for  a- taking 
restricting  the  death  without  issue  to  death  without  issue  before  medium  of  a 
the  period  of  distribution.     Galland  v.  Leonard,  1  Sw.  161 ;  a^tfr^^^at 
Wkeable  v.  Witlters,  16  Sim.  505 ;  Edwards  v.  Edwards,  15  B.  a  certain 

time. 

357 ;  Beckton  v.  Barton,  27  B.  99 ;  Dean  v.  Handley,  2  H.  &  M. 
635 ;  see  Smith  v.  Colman,  25  B.  217 ;  In  re  Hayward ; 
Creery  v.  Lingnjood^  19  Ch,  D.  470;  In  re  Liuldy;  Peard  v. 
Morton,  25  Ch.  D.  394. 

But  words  directing  payment  or  distribution  at  a  certain 
time  will  not  confine  tlie  contingency  to  that  time,  if  the 
persons  to  take  upon  the  death  without  issue  of  a  prior  legatee 
are  not  treated  as  taking  through  the  medium  of  the  same 
payment  or  distribution.  Gosling  v.  Towiishend,  17  B.  245 ; 
2  W.  R.  23. 

3.  And  if  there  are  no  trustees,  but  payment  or  division  is  VVhenallthe 
directed  at  the  death  of  the  tenant  for  life,  and  all  the  subsc-  the  testator 
quent  dispositions  are  made  with  reference  to  the  same  payment  to  the  period^ 

or  division,  the  death  without  issue  will  be  confined   to  such  ^^  distribu- 
tion. 

death  before  the  period  of  distribution.  Olivant  v.  Wright,  1 
Ch.  D.  346;  Re  Thompson  to  Curzon,  52  L.  T.  498;  see  Be 
Anstice,  23  B.  135 ;  Peai^iian  v.  Pearnian,  33  B.  394. 

So,  if  there  is  a  life  tenancy  and  then  a  gift  to  a  class  to  be 
paid  when  they  respectively  attain  twenty-one,  and  if  any  die 
without  issue  to  the  survivors,  to  be  paid  at  the  same  time  as 
the  original  share,  death  without  issue  will  be  limited  tp  such 
death  under  twenty-one.  lie  Johnson's  Trusts,  10  L.  T,  N.  S. 
455 ;  Re  Hayne's  Ti^ts,  18  L.  T.  N.  S.  16. 

Similarly,  if  the  gift  is  to  A.  if  living  at  the  death  of  the 
tenant  for  life,  and  if  not,  to  his  children,  and  if  he  dies  with- 
out children  over,  the  ultimate  gift  over  is  confined  to  the 
lifetime  of  the  tenant  for  life.    Andrews  v.  Lord,  8  W.  R. 
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Ciiftp.       405 :  see  Wood  v.  Wood,  35  B.  587 ;  In  re  Hill's  T}'ud8, 12 
XXXVI.      ^     '  '  ' 
Eq.  302. 

When  the  4.  When  there  is  a  direction  that  a  legatee  is  to  have  the 

hfveThr  ^     absolute  control  of  her  legacy  at  a  particular  time,  a  subsequent 

absolute  .       ^[f^  Qy^r  will  be  limited  to  take  eflfect  before  that  time.     Clark 

control  at  a       ^ 

certain  time.    v.  Heni%  11  Eq.  222 ;  6  Ch.  588. 

When  gifts  5.  If  there  is  a  gift  over  upon  death  without  issue  before  a 

quenttothe    given  time  of  all  the  legatees  whose  shares  have  previously 

dlath^withou^  ^^^^  given  over  upon  death  leaving  issue  indefinitely,  or  if  the 

issue  are         gift  to  the  persons  who  are  to  take  upon  death  of  the  prior 

limited  within  legatees  Without  issue  is  again  given  over  upon  the  death  of 

™^*  such  persons  before  a  certain  time,  there  is  a  strong  argument 

for  restraining  the  prior  gifts  over  to  death  of  the  prior  legatees 

without  issue  before  the  same  time.     Re  Hayes'  Will,  9  Jur. 

N.  S.  1068 ;  Re  Sarjeant,  11  W.  R.  203;  Da  CostA  v.  Keir,  3 

Russ.  360 ;  see  Doe  d.  Lifford  v.  Sparrow,  13  East,  359 ;  Lloyd 

V.  Davies,  15  C.  B.  76. 

Gifts  over  in        6.  If  the  gift  is  foUowed  hy  words  of  limitation  or  benefit,  as 

OTie^M  which  *  "  ^^  ^'>  ^^^  heirs,  and  assigns,"  or  "  to  A.  for  ever,"  or  "  to  A.  for 

after  ^rior^"'  ^^®  ^^'^  ^^^  ^^^  benefit,"  and  the  property  is  then  given  over 

gift  with         upon  contingencies,  one  or  other  of  which  must  happen ;  as,  for 

words  of  ,  .... 

limitation  or    instance,  upon   death    either  with   or  without  children,   the 
^^  **  defeasibility   will   be   limited   by   the   period   of  distribution, 

whether  it  is  the  testator's  death  or  some  other  time,  in  order 
not  to  cut  down  the  previous  absolute  interests  to  life  interests 
merely.  Doe  v.  Sparrow,  13  East,  359 ;  Clayton  v.  Lowe,  5 
B,  &  Aid.  636 ;  Gee  v.  Carporation  of  Manchester,  17  Q.  B, 
737 ;  Woodbar7i-e  v.  Woodburjie,  23  L.  J.  Ch.  336 ;  Da  Costa  v. 
Keir,  3  Russ.  360 ;  Slaney  v.  Slaney,  33  B.  631. 

If,  however,  the  gift  is  merely  in  general  words  without  any 
express  indication  that  it  is  intended  to  be  absolute,  the  fact  that 
the  contingencies  upon  which  the  property  is  given  over  in  efiect 
reduce  the  interest  to  a  life  interest,  will  not  have  the  effect  of 
confining  the  happening  of  the  contingencies  to  the  period  of 
distribution.  Gosling  v.  Townshend,  2  W.  R.  23 ;  Cooper  v. 
Cooper,  1  K.  &  J.  658 ;  Botuers  v.  Bowers,  8  Eq.  283 ;  5  Ch. 
244. 

General  in-         7.  It  is  not,  however,  necessary  in  order  to  Umit  the  defeasi- 
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bility  that  the  gifts  over  should  be  upon  contingencies,  one  or     ^^ro 
other  of  which  must  occur,  so  as  to  cut  down  the  prior  interest 


to  a  life  estate,  unless  the  defeasibility  is  limited.  give* the 

In  Clayton  v.  Lotve,  Gee  v.  Mayor  of  MancJiester,  and  Wood-  ^^^^^^i^' 
bu7me   V.    WoodburnCy  supra,  the   interest  of  the  surviving  interosta  at  a 

certain  time. 

legatee  would  not  necessarily  have  been  reduced  to  a  life  estate, 
and  if  it  is  once  clear  that  the  legatee  is  to  take  an  absolute 
interest,  a  gift  over  in  one  event  is  as  inconsistent  with  that 
absolute  interest  as  a  gift  over  in  several,  one  of  which  must 
occur. 

And  accordingly,  where  the  intention  to  give  indefeasible  in- 
terests at  a  particular  time  is  clear,  the  gift  over  upon  a  single 
contingency,  as  upon  death  without  issue,  will  be  limited  to  death 
without  issue  before  that  time.  Brotherton  v.  Buiy,  18  B.  65  ; 
Ware  v.  Watson,  7  D.  M.  &  G.  248 ;  Re  Anstice,  23  B.  135 ; 
Clark  V,  Henry,  11  Eq.  222;  6  Ch.  588;  perhaps  Barker  v. 
Cocks,  6  B.  82,  and  Davenport  v.  Bisftopp,  2  Y.  &  C.  C.  463, 
come  under  this  head. 

8.  If  the  gift  is  contingent,  as  to  A.  at  twenty-one,  there  is  ^*^'  ^p\u 
some  reason  for  restricting   a   gift  over  upon  death  coupled  leaving 

..  .  .  1     1      .1  1       ,  .  children  after 

With  a  contmgency  to  such  death  under  twenty-one.  a  contingent 

It  seems  clear  that  this  construction  would  be  adopted  if  the  ^  ^ 
gift  over  is   upon   the   death   of    A.  leaving  children  to  his 
children,  in  order  to  provide   for  the  children  of    A.,  if  he 
dies  under  twenty-one  leaving  children.     Home  v.  Pillans,  2 
M.  &  K.  15. 

It  seems  the  same  would  be  the  case  if  the  person  to  take 
xmder  the  gift  is  the  widow  of  the  legatee.  Randjield  v. 
Randfield,  8  H.  L.  225. 

The  gift  over  upon  death  without  issue  cannot,  liowever,  be 
restricted  to  the  time  of  vesting,  where  there  is  an  express  gift 
over  upon  death  merely,  before  the  time  of  vesting.  MaHineaxb 
V.  Rogers,  8  D.  M.  &  G.  328. 

Whether  the  defeasibility  would  be  limited  where  the  gift 
over  is  to  strangers  is  more  doubtful.  See  Andrews  v.  Lord,  6 
Jur.  N.  S.  865;  and  see  Bowling's  Trusts,  14  Eq.  463;  Smith 
V.  Spencer,  6  D.  M.  &  G.  631. 

9.  If  what  is  given  over  is  the  share  the  legatee  would  have  Gift  over  of 
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^^^      taken,  this  confines  the  gift  over  to  the  testator's  lifetime.    In 
re  Hayiuaixl;  Creery  v.  Lingwood,  19  Ch.  D.  470. 


wouW  have  l^-  Where  there  is  a  gift  to  two  persons,  and  if  either  dies 
taken.  under  twenty-one  without  issue  to  the  survivor,  and  if  both  die 

Ultimate  gift 

over  upon  without  issue  over,  the  defeasibility  will  be  restricted  to  the 
issue  re^*  ^^  ^^  ^^  twenty-one.  Kirkpatrich  v.  KUpatrick,  13  Ves.  476  ; 
'rioriftl^  ThM^ray  v.  Hampaon,  2  S.  &  St.  214 ;  see  Else  v.  Else,  13  Eq. 
^"''''^  196. 

Gift  over  n^  When  there  is  a  gift  at  twenty-one,  or  upon  marriage  with 

upon  marriage  ^  °  .  . 

without  con-  consent,  a  gift  over  upon  marriage  without  consent  has  been 
to  marriage  Confined  to  the  age  of  twenty-ona  Deabody  v.  Boyv^iUe,  2  P. 
uuder  21.        ^^^^    54,7  .  j^^^^pp  y^  Noyea,  Amb.  662 ;  Oahoi^  v.  Bnmn,  5 

Ves.  527;  West  v.  West,  4  Giff.  198;  Duggan  v.  Kelly,  10  Ir. 
Eq.  473. 

12.  It  may  be  noticed  that  where  there  is  a  gift  to  several, 
and  in  case  of  the  death  of  any  to  the  survivors,  and  if  they  die 
without  children  over,  the  gift,  in  case  of  death,  will  not  be 
extended  to  mean  death  at  any  time,  nor  will  the  gift  upon  death 
without  children  be  confined  to  such  death  in  the  lifetime  of  the 
testator.  Clarke  v.  Lubbock,  1  Y.  &  C.  C.  492 ;  Child  v.  Giblett, 
3  M.  &  K  71. 
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CHAPTER  XXXVII. 


SUBSTITUTION. 


Every  executory  limitation  intended  to  destroy  prior  interests     ^^^ 
in  certain  continofencies  is  in  the  widest  sense  substitutional.  - 


The  term  is,  however,  generally  applied  to  limitations  intended  defined, 
to  provide  for  the  death  of  prior  legatees  before  the  period  of 
distribution. 

The  simplest  form  of  substitutional  gift,  introduced  by  the 
word  "  or,"  as  for  instance,  to  claas  A.  w  class  B.,  generally 
involves  the  relation  of  greater  to  smaller  class,  or  of  ancestor 
to  descendaut. 

It  is,  however,  probable  that  a  simple  gift  to  A.  or  B.  would  \yhether  a 
now  be  considered  substitutionaL     See  Carey  v.  Carey y  6  Ir.  Ch.  b.  is  gubstitu- 
255 ;  see,  however,  Lon{)more  v.  Broome,  7  Ves.  128 ;  Miller  ^^^ 
V.  Cliapman,  24  L.  J.  Ch.  409  ;  Maude  v.  Maude,  22  B.  290. 

But  a  gift  to  A.  or  B.,  or  to  A.  or  his  children,  as  C.  may  Gift  to  A.  or 
appoint,  is  not  substitutional,  and  in  default  of  appointment  it  appofnt,  irnot 
goes  among  all  the  appointees  equally.     Penny  v.  Taimer,  2  8«b«tik"*^on»l< 
Ph.  493 ;  Whites  Tncsta,  Joh.  656. 

A  gift  of  £100  a-piece  to  each  of  the  children,  grandchildren, 
or  other  descendants  of  A.,  includes  all  the  descendants.  Solly 
v.  SoUy,  5  Jur.  N.  S.  36. 

When  the  contingency  of  surviving  the  period  of  distribution  Contingency 
is  applied  both  to  the  original  and  substituted  clajss;  if,  for  thei^ri^of 
instance,  the  gift  is  to  parents  or  their  children  living  at  the  f "\"ed  to** 
decease  of  the  tenant  for  life,  the  gift  will  nevertheless  be  con-  original  and 

substituted 

strued   as   substitutional.      Congreve  v.  Palmer,  16  B.  435 ;  legatees. 
Atkinson  v.  BaHi*um,  28  B.  219. 
In  such  a  case,  however^  if  there  is  anything  to  show  that  the  "Or" 
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Chap.       original  and  substituted  class  are  to  take  co-ordinately,  "  or  " 
will  be  read  "  and."     Ric/iardson  v.  Spraag,  1  P.  Wms.  433, 


"ai^'*  ^^^  where  the  gift  was  to  such  of  the  testatrix's  daughters,  or 
daughters'  children,  as  should  be  living  at  her  son's  death, "  with- 
out considering  any  superiority  or  eldership  whatever."  See 
Shand  v.  Kidd,  19  B.  310 ;  In  re  Cleland'a  Trusts,  7  L.  R. 
Ir.  74. 

And  where  the  direction  was  to  pay  a  sum  of  money  after  the 
death  of  a  tenant  for  life,  "  to  all  and  every  the  testatrix's  nephews 
and  nieces,  to  wit,  A.  or  "her  children,  B.  or  her  children,"  etc.,  to 
be  equally  divided  between  them,  "  or  "  was  read  "  and ; "  the 
words  under  the  videlicet  being  only  an  expanded  description 
of  the  persons  to  take.     Eccard  v.  Brooke,  2  Cox,  213. 

So,  too,  where  the  gift  is  to  such  of  several  persons  as  should 

be  living  at  the  testatrix's  decease,  or  the  issue  of  such  of  thenn 

as  should  be  married,  "or"  will  be  read  "and."     Hori^ge  v, 

Ferguson,  Jac.  583. 

Gift8  to  Upon  the  same  principle,  a  gift  to  children  living  at  the  periotl 

"then"  living,  ^f  distribution,  or  their  issue,  will  be  construed  as  a  gift  to 

or  theip  issue.  Qhii^jr^n  i^Qu  Hviug,  and  the  issue  of  those  then  dead,  including 

issue  of  those  dead  at  the  date  of  the  will,  but  not,  it  would  seem, 

of  those  who  were  dead  before  the  testator  was  born.     King  v. 

Cleveland,  4  De  G.  &  J.  477 ;  PUap's  WiU,  7  Eq.  151 ;  BuH  v. 

HUlyar,  14  Eq.  160 ;  WingfieUi  v.   Wingfield,  9  Ch.  D.  658 ; 

Keay  v.  Boulton,  25  Ch.  D.  212. 

Substitution        A  substitutional  gift,  substituting  one  set  of  legatees  for  others 

distinguished  ... 

from  gift  over  dying  before  the  period  of  distribution,  must  be  distinguished 
at  any^tame.^  ^""^^^  ^^  executory  gift  over  intended  to  take  effect  at  any  time. 
Thus,  a  gift  to  children  living  at  a  particular  time,  with  a  gift 
over,  if  any  such  children  die  leaving  issue  to  their  issue,  is  an 
executory  limitation  to  take  efiect  at  any  time.  La  Roche  v. 
Davies,  3  Y.  &  C.  Ex.  612,  n. ;  Ex  paHe  Hunter,  3  Y.  &  C.  Ex. 
610 ;  Howes  v.  HevAng,  1  M'Cl.  &  Y.  295. 

On  the  other  hand,  if  the  gift  is  to  children  living  at  the 
period  of  distribution,  with  a  gift  to  their  issue  if  any  such 
children  die  before  becoming  entitled,  the  gift  to  the  issue  will 
be  construed  as  substitutional,  since  children,  living  at  the 
period     of    distribution^    could    not    die    without    becoming 
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entitled.    Jeyes  v.  Savage,  10  Ch.  555 ;   see  Giles  v.  GiUs^  8       c^P* 
Sim.  360. 


A  substitutional   gift   must  further  be   distinguished   from  Substitution 

distinguished 

those  cases  where  after  an  absolute  gift  to  a  class  the  shares  of  from  an 
females,  members  of  the  class,  are  directed  to  be  settled  for  life,  *  j^jj  \  ^^, 
with  remainder  to  children.     In  the  latter  case  the  gift  may  ^'^°  *°  w^x\^ 
possibly  fail  by  the  death  of  the  donee  before  the  testator. 
Stewart  v.  Jones,  3  De   G.   &  J.   532;    In  re  Speakman; 
Unsworth  v.  Speakinan,  4  Ch.  D.  620  ;  In  re  Roberts;  Tarleton 
V.  Bruton,  27  Ch.  D.  346. 

On  the  other  hand,  a  substitutional   gift  will  take  effect, 
though  the  original  donee  dies  before  the  testator. 

Thus  a  direct  gift  to  A.  or  his  children  goes  to  A.  if  he  ^'"^^t  gift  to 

^  ^  A.  or  his 

survives   the   testator,   and   to   his   children   if   he   does   not.  children. 
Montagu  v.  NuceUa,  1  Russ.  165 ;  Salisbury  v.  Petty,  3  Ha.  86 ; 
Whitcher  v.  Penley,  9  B.  477. 

Similarly,  if  there  is  a  life  interest,  and  then  a  gift  to  A.  or  Future  gift 
his  children,  the  substitutional  gift  takes  effect  whether  A.  dies  children, 
in  the  lifetime  of  the  testator  or  the  tenant  for  life.    Girdlestone 
V.  Doe,  2  Sim.  225 ;  Porter's  Trusts,  4  K.  &  J.  188;  Habergham 
v.  Ridehalgh,  9  Kq.  395 ;  Hobgen  v.  Neale,  11  Eq.  48;  see  In 
re  Dawes  Trusts,  4  Ch.  D.  210. 

As  to  the  effect  of  the  death  of  some  of  the  original  legatees 
before  the  testator : 

It  is  settled  that  where  the  gift  is  to  a  class  of  parents,  with  Whether 
a  substitutional  gilt  to  the  children  of  parents  dying  before  the  legatees  can 
period  of  distribution,  children  of  parents  who  die  after  the  ^jjSnai 
date  of  the  will,  and  before  the  testator,  will  take.      Smith  v.  legatees  who 

die  before  the 

Smith,  8  Sim.  353 ;  Jones  v.  Frewin,  12  W.  R.  369 ;  S  N.  R  tesutor's 
4fl5;  Re  Hotchkiss*s  Trusts,  8  Eq.  643;  Habergham  v.  Riih- 
halgh,  9  Eq.  395. 

Though,  of  course,  if  the  original  gift  is  to  a  class  living  at  Case  where 
the   testator's   death,  or  at  some  other  period,  and  the  sub-  claas  is  con- 
stitutional gift  is  expressly  confined  to  the  children  of  such  ^^^^ 
persons,  the  substitution  can  have   no  effect   with   regard  to  ^^^^^8  *^  *^e 

'^  '  ^         «=»  testator  M 

those   who    never    become    members    of    the   original    class,  death. 
See  Shergold  v.  Bone,  13  Ves.  370 ;    Smith  v.  Fai-r,  3  Y.  &  C. 
Ex.  328. 
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Cliap. 


Where  the 
original  gift 
is  to  named 
penoDB. 


Where  the 
original  gift 
is  to  a  clafis. 


When  the 
Bubatituted 
legatees  take 
original 
shared. 


Gift  to 
parents  then 
living,  and 
the  issue  of 
those  then 
dead. 


Whether  there  can  be  substitution  in  respect  of  legatees 
dead  at  the  date  of  the  will : 

1.  When  there  is  a  gift  to  several  persons  TwmincUi/m,  with 
a  substitution  of  their  issue  in  the  event  of  their  death,  the  fact 
that  one  of  the  persons  so  named  is  dead  at  the  date  of  the 
will  will  not  prevent  his  issue  from  taking.  Hannara  v.  Sinvnxs, 
2  De  G.  &  J.  151 ;  Ive  v.  Kingy  16  B.  46 ;  Hohgen  v.  Keale, 
11  Eq.  48 ;  see  Baimes  v.  Jennings,  L.  R  2  Eq.  448. 

2.  If,  however,  the  original  gift  is  to  a  class,  with  a  sub- 
stitutional gift  to  issue,  the  question  is  whether  the  issue  take 
a  share  which  has  been  given  to  a  parent  who  is  contemplated 
as  capable  of  taking  under  the  will,  or  whether  they  take  a 
share  which  has  not  been  previously  given  to  their  parent.  In 
the  former  case,  issue  of  parents  dead  at  the  date  of  the  will 
will  not  take,  in  the  latter  they  will. 

The  important  point  is  not  whether  the  gift  itself  is  sub- 
stitutional, but  whether  the  interests  of  persons  who  are  con- 
templated as  capable  of  taking  under  the  will  are  given  in  the 
event  of  their  death  to  substituted  legatees. 

Thus,  though  a  gift  to  such  of  a  class  as  may  be  then  living, 
or  the  issue  of  any  then  dead,  is  strictly  substitutional,  the 
issue,  if  they  take  at  all,  take  original  shares,  since  nothing  is 
given  to  parents  then  dead.  Attwood  v.  Alford,  L.  R  2  Eq. 
479. 

In  the  Bame  way  a  gift  to  parents  "  then  living,"  and  the 
issue  of  those  then  dead,  is  a  direct  substantive  gift  to  the 
issue.  STnith  v.  Smith,  5  Ch.  342 ;  Martin  v.  Holgate,  L.  R 
1  H.  L.  175 ;  see  Aslding  v.  Knowles,  3  Dr.  593 ;  Etches  v. 
Etches,  3  Dr.  447. 

a.  If  the  gift  is  to  parents  and  issue  in  one  continuous 
sentence — ^as,  for  instance,  to  children  then  living,  and  the 
issue  of  those  then  dead — the  issue  of  parents  deceased  at  the 
date  of  the  will  take,  though  the  issue  may  be  directed  to  take 
only  a  parent's  share,  as  this  direction  will  be  satisfied  by  a 
distribution  'per  sti'iyes.  Tyttierleigh  v.  Harbin^  6  Sim.  329;  Rust 
V.  Baker,  8  Sim.  443 ;  Bebb  v.  Bechwith,  2  B.  308 ;  CouUkurst  v. 
Carter,  15  B.  421 ;  FavMing's  Ti^usts,  26  B.  263 ;  Philp*s  Will, 
7  Eq.  151 ;  Heasman  v.  Pearse,  7  Ch.  275. 
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It  seems  the  issue  of  a  parent  who  died  before  the  testator        ^*P- 

zxxvn. 

was  bom  would  not  take.     WiTigfield  v.  Wingfield,  9  Ch.  D. 

658. 

If  the  gift  is  to  my  children  then  living,  and  the  children  of  Effect  of  the 
such  of  my  said  children  as  shall  be  then  dead,  the  testator  by 
using  the  tenn  "  said  "  children  shows  that  he  is  contemplating 
a  class  of  children  living  at  the  date  of  the  will,  and  capable  of 
taking  under  it,  and  therefore  children  of  those  dead  at  the 
date  of  the  will  will  not  be  admitted.  Re  Thompson^ a  Ti^nst, 
2  W.  R  218 ;  5  D.  M.  &  G.  280 ;  see  Peel  v.  Catlow,  9  Sim.  372 ; 
Smith  V.  Pepper,  27  B.  86 ;  Hall  v.  WooUey,  39  L.  J.  Ch. 
106. 

On  the  other  hand,  if  the  gift  is  to  brothers  and  sisters  living 
at  a  particular  time,  and  the  children  of  such  of  the  said 
brothers  and  sisters  as  should  have  died,  and  the  testator  has 
only  one  brother  living  at  the  date  of  the  will,  he  cannot  be 
referring  to  a  cla^  existing  at  the  date  of  the  will,  and  children 
of  brothers  and  sisters  dead  at  the  date  of  the  will  will  be 
admitted.  Re  Jordan's  Triist,  2  N.  R.  57 ;  Giles  v.  Giles,  8 
Sim.  360 ;  see  Jai*vis  v.  Pond,  9  Sim.  549. 

If  the  children  are  expressed  to  be  the  children  of  parents  Gift  to  my 
who  are  beneficiaries  under  the  will ;  if,  for  instance,  the  bequest  thev  children, 
is  to  "my  daughters  and  their  children,"  the  children  of  a 
daughter  dead  at  the  date  of  the  will  take  nothing.     Parker  v. 
Tootal,  11  H.  L.  143;  see  Crook  v.  Whitley,  26  L.  J.  Ch.  350 ; 
but  see  Clay  v.  Penniv/jton,  7  Sim.  370. 

b.  When  the  gift  is  clearly  substitutional,  as  in  the  case  of  a  When  the 
gift  to  a  class  or  their  issue,  issue  of  members  of  the  class  dead  etitutional  in 
at  the  date  of  the  will  will  not  take.    Congreve  v.  Palmer,  16  fo^^^  *** 
B.  435 ;  In  re  Webster's  Estate;  Widgen  v.  MeUo,  23  Ch.  D. 
737.    The  principle  seems  to  have  been  admitted  in  In  re 
Sibley's  Trusts,  5  Ch.  D.  494. 

If  there  is  anything  to  assist  the  construction,  issue  of  members  Where  such  of 
of  the  class  dead  at  the  date  of  the  will  may  be  let  in.     Thus,  legatee  m  are 
if  none  of  the  members  of  the  original  class  are  alive  at  the  date  ^7^  "*  ^** 
of  the  will,  or  if  the  original  class  is  brothers  and  sisters,  and  will  do  not 
the  testator  has  only  one  brother  living  at  the  date  of  the  will,  words  of  gift 
children  of  those  then  dead  will  come  in,   Gowling  v.  Thompson, 
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5^*^r     11  ^q-  36^  y  ^^  Baimaby  v.  TasseU,  11  Eq.  363 ;  Jarvia  v.  Pond, 
-  9  Sim.  549 ;  In  re  Sibley's  Trusts,  5  Ch.  D.  494. 


Gift  to  the  c.  Where  the  gift  to  the  issue  is  in  an  independent  clause, 

substituted  ,        ,  ... 

legatees  in  an  the  questioil  is  whether  the  intention  is  to  add  fresh  members 

sentence,^"     to  Or  Substitute  them  for  the  original  class. 

Direction  If  the  gift  is  to  children  living  at  the  testator's  death,  with  a 

ifgaey  of  a       direction  that  if  any  should  happen  to  die  in  his  lifetime,  the 

^to" hfi'""^'^  " ^^S^y "  intended  for  such  child  should  be  for  his  issue,  the 

children.         word  legacy  shows  that  the  testator  meant  to  substitute  only 

issue  of  parents  who  at  the  date  of  the  will  were  capable  of 

taking.     ChristopJierson  v.  Naylor,  1    Mer.  320 ;    Hunter  v. 

Cheshire,  8  Ch.  751.     It  may  be  doubted  whether  PhiUips  v. 

Phillips,13  W.  R.  170;  10  Jur.  N.  S.  1173;  md  Parsons  y, 

Gulliford,  10  Jur.  N.  S.  231,  can  stand  with  these  authorities. 

isKue  to  The  same  rule  applies  if  there  is  no  direct  gift  to  issue,  but 

place  of  their  Only  a  direction  that  issue  of  parents  dying  are  to  stand  in  the 

parents.  place  of  their  parents,  or  to  take  their  parents'  share.    Butler 

V.  Ommaney,    4   Russ.  71 ;    Gray  v.  Garvian,  2    Ha.  268 ; 

Atkinson  v.  Atkinson,  I.  R.  6  Eq.  .184;  Re  Hotclikiss's  Trusts, 

8  Eq.  643;  Haberghum  v.  Ridehalgh,  9  Eq.  395;  Kdsey  v. 

Ellis,  38  L.  T.  N.  S.  471 ;  In  re  Barker;  Asquith  v.  SaviUe, 

47  L.  T.  38. 

Where  the  gift  was  to  such  of  the  children  of  the  testator's 

sisters   as  should  survive   the  tenant  for  life,  followed   by  a 

direction  that  in  case  any  of  such  children  should  be  dead  at 

the  testator's  decease  leaving  issue,  such  issue  should  take  the 

share  of  their  deceased  parent,  the  issue  of  a  cliild  dead  at  the 

date  of  the  will  was  not  included.     West  v.  (h^,  8  Ch.  D.  60 ; 

see  Giles  v.  Giles,  8  Sim.  360. 

Issue  to  take        On  the  Other  hand,  if  the  original  gift  is  to  a  class,  with  a 

their  parents    direction,  that  the  issue  of  any  dying  in  the  testator's  lifetime, 

would  have     q^  before  the  period  of  distribution,  should  take  the  share  their 

been  entitled  * 

to  if  living,  parents  would  have  been  entitled  to  if  then  living,  the  issue  of 
those  dead  at  the  date  of  the  will  will  be  admitted,  as  the 
direction  amounts  to  an  independent  gift,  the  word  share  being 
satisfied  by  a  distribution  per  stirpes,  Loring  v.  Thomas,  1 
Dr.  &  S.  497 ;  Chapman's  Will,  32  B.  382 ;  Adams  v.  Adams^ 
14  Eq.  246 ;  In  re  Iajlcos'  Will,  17  Ch.  D.  788. 
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This  rule  has  been  applied  where  the  original  gift  was  to  a     -~2u 

class  living  at  the  death  of  the  tenant  for  life.     In  re  Wooh^h; 

Harris  v.  Harris,  48  L.  J.  Ch.  321. 

In  these  cases  it  is  not  the  share  of  the  parents,  or  the  share 
the  parents  are  entitled  to,  which  is  given  to  the  issue,  but  the 
share  the  parents  would  have  been  entitled  to.  In  re  Potter's 
Trusts,  8  Eq.  52,  is  a  more  diflScult  case,  since  there  the  gift 
was  to  nephews  and  nieces,  and  in  case  of  the  death  of  any  of 
his  said  nephews  and  nieces  leaving  issue,  such  issue  to  take 
the  share  their  parents  would  have  taken  if  living,  the  word 
said  showing  that  the  testator  referred  to  nephews  and  nieces 
capable  of  taking  under  the  will.  See  Re  Thompson's  Trust, 
2  W.  R  218;  5  D.  M,  &  G.  280. 

Perhaps  issue  of  parents  dead  at  the  date  of  the  will  would 
not  be  admitted  where  other  express  provision  is  made  for  such 
issue.     Waugh  v.  Waugh,  2  M.  &  K.  41. 

Whether  the  contingency  of  the  original  gift  attaches  to  the 
substituted  gift : 

When  there  is  a  life  interest  followed  by  a  contingent  gift  to  Contingency 
certain  persons,  and  a  gift  if  they  die  before  the  contingency  original 
to  their  children,  the  contingency  attaching  to  the  gift  to  the  n^*J|JSch^ 
parents  does  not  attach  to  that  to  the  children,  and  the  children  jubetituted 

.  ,  .  ,  legateeB. 

take  vested  interests,  although  they  may  not  survive  the  con- 
tingency upon  which  the  gift  to  the  parents  was  to  take  effect. 
For  instance,  if  the  bequest  is  to  A.  for  life,  then  to  such  of  my 
nephews  as  may  be  then  living,  and  the  children  of  such  as  may 
be  then  dead,  the  children  take  vested  interests  upon  their 
parents'  death,  whether  they  survive  A.  or  not. 

1.  This  is  clearly  settled  if  the  children  take  original  shares.  Where  the 

Rill  mt.1  til  tf*Ci 

Maiiin  v.  Holgate,  L.  R  1  H.  L.  175 ;  Re  Ortons  Trust,  3  Eq.  legatees  take 
375 ;  Btort  v.  Hilbjar,  14  Eq.  IGO.  ^3,*^ 

2.  But  if  the   gift   to  the    children  is  substitutional  there  Whether  rule 
appears  to  be  some  difficulty.     On  the  whole,  the  current  of  with  Bubetitu- 
recent  authority  seems  to  be  in  favour  of  the  same  rule  in  the  **°"    ^  *"* 
case  of  substitutional  as  of  original  gifts.     Masters  v.  Scales, 

13  B.  60 ;  Re  Turner,  34  L.  J.  Ch.  660 ;  Lanphier  v.  Buck, 
2  Dr.  &  Sm.  484;  Merrick's  Trusts,  L.  R.  1  Eq.  551. 

But  a  difficulty  is  created  by  the  case  of  Pearson  v,  Stephen 
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^SiS;,     ia  t^^e  House  of  Lords,  5  Bl  N.  S.  203.    There  there  was  a 

gift  to  S.  during  coverture,  and  upon  the  death  of  her  husband 

in  her  life  to  her  absolutely,  but  if  her  husband  should  survive 

her,  then  to  the  testator's  five  sons  and  their  respective  issue 

per  sthyes  and  not  pc?'  cajnta ;  and  it  was  held  that  in  the 

event  of  S.  dying  in  her  husband's  life,  the  sons  of  the  testator 

living  at  such  event  would  be  absolutely  entitled,  but  if  any  of 

the  sons  should  die  in  the  lifetime  of  S.  leaving  issue,  such 

issue,  if  living  at  the  death  of  S.,  would  be  entitled  to  the 

share  their  parents  would  have  taken ;  but  see  the  remarks  of 

Kindcrsley,  V.-C,  on  this  case  in  Lanpfiier  v.  Buck,  34  L.  J. 

Ch.  659. 

Substituted.         3.  There  is,  however,  this  diflFerence  between  a  substitutional 

o^/to  take   ^^^  Original  gift  to  the  children,  that  in  the  former  case  only 

must  survive    those  children  who  survive  the  parents  will  take,  while  in  the 

their  ancestor.  ^  ' 

latter  all  the  children  will  take,  whether  they  survive  the 
parents  or  not ;  but  see  Humfrey  v.  Hnmfrey,  2  Dr.  &  Sm. 
129.  "  The  substitution  takes  place  at  the  death  of  the  nephew 
or  niece.  And  then  I  see  very  good  ground  for  saying  there  by 
reason  of  its  being  substitution,  you  will  not  substitute  dead 
people  for  the  nephew  or  niece  who  has  been  living  up  to  that 
time  and  has  then  just  died."  Lanphier  v.  Buck,  2  Dr.  &  Sm, 
484 ;  34  L.  J.  Ch.  657;  Re  Turner,  34  L.  J.  Ch.  660 ;  Merrick's 
Trusts,  L.  R.  1  Eq.  551;  Thompson  v.  Clive,  23  B.  282;  CixLUse 
V.  Cooper,  1  J.  &  H.  207 ;  Bennett's  Ti^usts,  3  K.  &  J.  280 ; 
Hurry  v.  Hurry,  10  Eq.  346;  Hobgen  v.  Neale,  11  Eq.  48; 
Hecbsman  v.  Pearse,  11  Eq.  522;  7  Ch.  275;  In  re  Haskett 
Smith's  Trusts,  26  W.  R.  418. 

Upon  a  similar  principle,  under  a  gift  in  certain  events  to  a 
class  and  the  issue  of  such  of  them  as  shall  then  be  dead, 
members  of  the  class  dying  without  issue  before  the  events 
happen  take  a  share.    In  re  Wood;  Moore  v.  Bailey,  29  W.  R. 

171. 

Whether  the  original  and  substituted  class  are  mutually  ex- 
clusive : 
Whether  When  the  gift  is  to  a  class  or  their  issue,  the  further  question 

criginal  and  ,  ,    ,  ,  _  - 

Bubstitnted      arises  whether  the  original  and  substituted  legatees  form  two. 
take  together,  mutually  exclusive  classes,  so  that  no  substituted  legatees  can 
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take  if  there  are  any  members  of  the  original  class  to  take,  or    -£5SL- 

whether  the  issue  of  members  of  the  original  class  dying  can 

take  with  the  surviving  members  of  the  original  class. 

It  is  clear  that  if  all  the  original  class  survive  the  period  of  Where  all  the 
distribution,  they  alone  take.     Sparks  v.  ResUd,  ii  B.  218 ;  legatees 
Margetson  v.  Hall,  10  Jur.  N.  S.  89 ;  12  W.  R.  334.  "^^''®- 

So,  if  none  of  the  original  class  survive  the  period  of  distri-  Where  none 
bution,  the  substituted  legatees  alone  take.     Willis  v.  Plaskett,  legateea 
4  B.  208 ;  Timms  v.  Stackhouse,  27  B.  434 ;  Bolitho  v.  Hillyar,  ''^^^^®- 
34  B.  150;  Athoood  v.  Alford,  L  R.  2  Eq.  479. 

But  if  some  of  the  original  class  die  leaving  children  and  Where  some 
others  survive  the  period  of  distribution  :  ?Satees  die. 

If  the  gift  is  to  several  persons  nomiiiatim  as  tenants  in 
common  or  their  children,  those  who  survive  the  period  of 
distribution  take,  together  with  the  children  of  those  who  die 
before  it.    Price  v.  Lockley,  6  B.  180. 

In  the  same  way,  in  the  case  of  a  simple  substitutional  gift 
to  children  or  their  issue  to  be  divided  amongst  them  in  equal 
shares,  the  issue  of  a  child  dying  after  the  testator  and  before 
the  period  of  distribution  take  with  the  other  children. 
FiTilason  v.  Tatlock,  9  Eq.  258 ;  Neilson  v.  Monro^  27  W.  R. 
936 ;  In  re  Sibley  s  Ti-usts,  5  Ch.  D.  494 ;  see  Holland  v.  Wood, 
11  Eq.  91. 

How  the  class  of  substituted  legatees  is  to  be  ascertained.  When  the 
when  the  gift  is  to  A.  for  life,  then  to  B.  or  his  issue : —  substituted 

1.  If  B.  dies  in  the  testator's  lifetime,  the  class  is  ascer-  }f»**«««  '■  ^ 

'  be  ascer- 

tained at  the  testator's  death.     Ive  v.  King,  16  B.  46.  tained. 

2.  If  B.  survives  the  testator  and  dies  in  the  lifetime  of 

the  tenant  for  life,  the  class   is  ascertained  at  B.'s 
death.    Ive  v.  King,  16  B.  46 ;  Hobgen  v.  Neale,  11 
Eq.  48. 
But  the   class  is  not  to  be  definitely  ascertained  at  those 

periods,  but  will  open  to  let  in  issue  bom  afterwards  and  before 

the  period  of  distribution.    In  re  Sibley's  Tnvsts,  5  Ch.  D.  494; 

In  Re  Jones*  Estate,  47  L.  J.  Ch.  775,  overruling  on  this  point 

Hobgen  v.  Neale,  supra.    See  ante,  p.  246. 
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CHAPTER  XXXVIIL 


GIFTS  TO  SURVIVORS. 


Glwp. 

zxxvm. 


Surviyor  used 
as  ft. word  of 
limitation  of 
an  estate. 


Meaning  of 
suryivor. 


The  word  survivor  may  be  either  a  word  of  limitation  of  an 
estate,  denoting  the  interest  certain  persons  are  to  take,  or  it 
may  denote  a  class  of  persons. 

For  instance,  in  a  devise  to  A.,  B.,  and  C.  as  teiiants  in 
common  for  life,  with  benefit  of  survivorship,  the  word  survivor- 
ship refers  to  the  extent  of  the  estate  and  not  to  the  class  of 
persons,  and  upon  the  death  of  one  the  remaining  tenants  in 
common  take  the  whole  estate.  Hadddaey  v.  Adams,  22  B. 
266 ;  Taaffe  v.  Conmee,  10  H.  L.  64. 

The  word  cannot,  of  course,  be  a  word  of  limitation  where 
absolute  interests  are  given.  Maherley  v.  Strode,  3  Ves.  450 ; 
Foley  V.  OaUagher,  2  L.  R  Ir.  389. 

The  word  is^  however,  more  usually  employed  to  denote  the 
persons  who  are  to  take,  and  in  such  cases  it  must  have  its 
natural  meaning,  which  is  to  outlive ;  that  is  to  say,  to  be  alive 
at  and  after  the  time  of  a  particular  event  or  death  of  a 
particular  person,  which  event  or  person  the  other  is  to  survive. 
Oee  v.  LiddeU,  L.  R.  2  Eq.  341.  See,  however.  Be  Clark's 
Estate,  3  D.  J.  &  S.  Ill,  where  "  survive  "  was  held  to  mean 
merely  "  live  after." 

It  has  been  held  that  a  divesting  clause  in  favour  of  survivors 
will  operate  in  favour  of  a  single  survivor.  Heaim  v.  Ba]cei\ 
2  K.  &  J.  383 ;  Bowyer  v.  CurrM,  2  W.  R  328 ;  Bowyer  v. 
Douglass,  W.  N.  1876,  279. 


Gift  to 


Where  Survivoes  will  be  read  Others. 
1.  If  there  is  an  absolute  gift  to  several  persons,  with  a  gift 
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to  the  survivors,  if  any  die  without   issue,  survivors  must  be    ^Chy; 
construed  in  its  ordinary  sense.     Crowder  v.  Stone,  3  Russ.  217; 


Banelagh  v.  Buiielagh,  2  M.  &  K.  441 ;  St^ad  v.  Piatt,  18  B.  [^^ny  di^^ 
50 ;  Greenwood  v.  Percy,  26  B.  572.  without  isBue, 

•^  to  the  Bur- 

2.  Where  there  is  a  gift  over  to  take  place  only  in  case  the  vivore. 
event  on  which  the  property  is  limited  to  the  first  l^g^^^*  p^d  iS^2i 
among  whom  there  is  to  be  survivoi-ship,  happens  in  respect  of  ^*^»8jf*,. 
all  the  legatees,  survivor  will  be  construed  other,  so  as  not  to  under  21. 
cause  an  intestacy.     For  instance,  if  the  bequests  are  to  A.,  B., 

and  C,  payable  at  twenty-one,  and  if  either  die  under  twenty- 
one,  his  share  to  the  survivors,  and  if  two  die  under  twenty-one, 
the  whole  to  the  survivor,  and  if  all  die  under  twenty-one,  then 
over,  the  share  of  one  dying  under  twenty-one  would  go  to  one 
who  had  predeceased  him  but  attained  twenty-one  and  to  the 
survivor  equally.  WllDiot  v.  ^Vilr^wty  8  Ves.  10 ;  In  re  Jack- 
son'ft  Trust,  14  Jr.  Ch.  472.  The  same  construction  was  adopted 
in  In  re  ConiieUiin'H  TruM,  16  Jr.  Ch.  524,  though  there  was 
no  gift  over,  but  qucere. 

In  these  cases  the  testator  intends  the  property  to  go  over  as 
a  whole,  or  not  at  all.  As  the  whole  cannot  go  over  where  the 
event  does  not  happen  in  respect  of  all  the  first  legatees,  there 
is  no  other  disposition  of  the  shares  in  respect  of  which  it 
happens  except  among  the  first  legatees  themselves,  and,  in 
order  to  allow  them  to  take,  the  word  survivor  must  be  read 
other. 

3.  Where  there  is  a  devise  to  sons  and  the  heirs  of  their  Survivorship 
bodies,  and  if  any  die  without  issue  to  the  survivors  and  the  teDants  in 
heirs  of  their  bodies,  and  if  all  die  without  issue  over,  survivor-  ^^  ^^  ^irpe». 
ship  will  be  referred  to  the  stirpes  and  not  to  the  first  takers, 

and  the  share  of  a  son  dying  without  issue  will  go  among  the 
issue  of  a  son  previously  deceased  and  the  surviving  sons.  Doe 
V.  Wwineright,  5  T.  R.  427 ;  Smith  v.  Osborne,  6  H.  L.  376. 

In  such  cases  the  testator  has  expressed  his  intention  of 
benefiting  the  line  of  issue,  and  the  sui*vivorship  contemplated 
is  one  between  the  respective  stirpes  and  not  between  the  first 
takers  merely,  and  this,  coupled  with  the  gift  over,  which  can 
only  take  effect  if  all  the  sons  die  without  issue,  is  sufficient  to 
enlarge  the  meaning  of  the  word  survivor. 

H  H  2 


468 


GIFTS  TO  SURVIVORS. 


Chap. 


Gift  over  is 
not  material 


Gifts  for  life 
remainder  to 
issue,  and  if 
any  die  with- 
out imue,  to 
the  survivors 
for  life,  and 
then  to  their 
issue. 


Whether 
gift  over 
necessary. 


It  IS  immaterial  whether  the  word  is  survivors  or  such  as 
survive.    In  re  Tharp'a  Estate,  1  D.  J.  &  S.  453. 

And  the  same  construction  will  be  adopted  even  if  there  is 
no  gift  over  to  interpret  the  testator's  intention.  Harman  v. 
DickeiXHoii,  1  B.  C.  C.  91,  see  34  B.  352 ;  WiUiama  v.  James, 
20  W.  R  1010;  TufneU  v.  BorreU,  20  Eq.  194. 

4.  The  same  will  be  the  case  where  the  will  gives  life  estates 
with  limitations  expressly  to  issue,  followed  by  a  gift  on  failure 
of  issue  of  any  of  the  tenants  for  life  to  the  surviving  tenants  for 
life  for  their  lives  and  then  to  their  issue,  and  an  ultimate  gift 
over  on  failure  of  issue  of  all  the  tenants  for  life ;  and  it  makes 
no  diflFerence  whether  the  gift  be  to  survivors  for  life  and  then 
to  their  issue,  or  to  survivors  in  like  manner  as  the  original 
shares  were  given.  Lowe  v.  Land,  1  Jur.  377 ;  In  re  Keep's 
WiU,  32  B.  122 ;  In  re  Tharp'a  Estate,  1  D.  J.  &  S.  453 ; 
Holland  v.  AlUop,  29  B.  498 ;  Hui^  v.  Mmyan,  L.  R.  3  Elq. 
162 ;  Badger  v.  Gregory,  8  Eq,  78 ;  Waite  v.  Littleiuood,  8  Ch. 
70 ;  In  re  Palmer's  Ti^usts,  19  Eq.  320 ;  Wake  y.  Varah,  2  Ch. 
D.  348  ;  In  re  Row's  Estate,  43  L.  J.  Ch.  347. 

There  is  here  the  same  evidence  of  intention  to  benefit  the 
issue,  and  the  gift  over  shows  that  survivorship  is  contemplated, 
not  merely  between  the  first  takers,  but  between  the  respective 
stirpes, 

6.  It  is  the  gift  over  which  *' supplies  the  necessaiy  due." 
Wake  V.  Varah,  2  Ch.  D.  p.  365. 

In  Wake  v.  Varah  the  attention  of  the  Court  was  not  called 
to  the  cases  in  which  a  gift  over  has  been  held  to  be  immaterial 
Hodge  v.  Foote,  34  B.  349 ;  Re  Beck's  Trusts,  16  W.  R.  189 ; 
37  L.  J.  Ch.  233 ;  In  re  Arnold's  Trusts,  10  Eq.  252 ;  followed 
in  In  re  Walker;  Church  v.  Tyacke,  12  Ch.  D.  205. 

But  it  must  now  be  taken  to  be  settled  that  in  the  cases 
above  mentioned  survivors  is  not  to  be  read  others  unless  there 
is  a  gift  over  or  some  other  sufficient  evidence  of  intention  to 
assist  the  construction.  Wake  v.  Varah,  supra;  Beckwith  v. 
Beckwith,  46  L.  J.  Ch.  97 ;  In  re  Homer  s  Estate;  Pomfret  v. 
Graham,  19  Ch.  D.  186 ;  In  re  Durdevy's  Trusts,  9  L.  R.  Ir. 
349 ;  In  re  Benn ;  Benn  v.  Benn,  29  Ch.  D.  839. 

Re   Corbett's  Trusts,  Johns.  591,  may  be  supported  on  the 
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ground  that  the  testator  expressly  provided  for  the  surviving       Chap. 

issue  of  the  children  of  the  tenants  for  life,  thus  excluding  an 

intention  of  also  providing  for  children  of  tenants  for  life  dying 
before  the  period  of  accruer,  besides  which  the  case  was  one 
in  which  absolute  gifts  were  subsequently  cut  down  by  settle- 
ment. 

In  Beckwiih  v.  Beckwith  the  gift  was  to  "  other  daughters  "  Othew 

...  ,  surviving." 

surviving,"  so  that  to  give  surviving  the  meaning  other  would 
in  eflFect  have  been  to  reject  the  word  entirely. 

If  accruing  shares  are  given  to  the  survivors  or  survivor  for  Effect  of  gift 

,   ,         :  .  over  after  the 

their  joint  lives,  and  after  the  decease  of  the  survivor  to  the  death  of  the 

survivor 

children  of  the  survivors  or  survivor,  the  surviving  tenant  for 
life  will  take  the  whole  for  life,  though  probably  the  children  of 
predeceasing  tenants  for  life  would  take  on  his  death.  Winter- 
ton  V.  Crawfurd,  1  R  &  M.  407. 

6.  If  the  gift  to  survivors  is  not  given  in  the  same  manner  as  When  the  gift 

to  survivors  is 

the  original  shares,  there  is  no  evidence  that  survivorship  by  not  subject  to 
stocks  was  intended,  and  the  word  will  be  construed  strictly.       limitHSoiLB  as 

Thus,  where  the  prior  limitations  being  for  life  with  *l?e  original 
remainder  to  children,  the  gift  is  to  survivors  absolutely,  and 
not  to  survivors  for  life,  and  then  to  their  children,  although 
there  is  a  gift  over  of  the  whole  upon  death  of  all  without  issue, 
the  intention  to  benefit  the  lines  of  issue  is  not  suflBciently 
indicated,  and  survivors  will  be  construed  strictly.  Twist  v. 
Herbei%  28  L.  T.  N.  S.  489. 

Survivors  must,  dfartlari,  be  strictly  construed  wheie  there 
is  no  gift  over.  Leeviing  v.  Sherratt,  2  Ha.  14 ;  Lee  v.  Stone, 
1  Ex.  674 ;  Re  CovheiVa  Trusts,  Johns.  591  (the  residuary  gift) ; 
Browne  v.  Rainsford,  I.  R  1  Eq.  384. 

In  such  a  case,  however,  there  may  be  a  general  inteution  General 
expressed  to  benefit  the  stirpes  and  not  merely  the  surviving  benefit  ttirpet. 
parents ;  for  instance  by  a  preliminary  statement  of  intention 
that  the   property   in  question  is  to  be  divided  among   the 
children  of  several  parents,  without  any  mention  of  survivorship 
between  the  parents.    Hawkins  v.  Hanierton,  16  Sim.  410. 

7.  It  seems  when  the  original  limitations  are  for  life  with  Effect  of  gift 

,  ,  to  parents  for 

remainder  to  children  in  tail  and  if  any  of  the  tenants  for  life  life,  remainder 
die  without  children  to  the  surviving  tenants  for  life  in  tail,  in  ui,  jmd  if 
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Chap.        followed  by  a  gift  over  in  case  of  a  total  failure  of  issue  of  all 
the  tenants  for  life,  survivorship  will  not  be  referred  to  the 


d?/^Uho^  stocks.  See  Maden  v.  Taylor,  45  L.  J.  Ch.  569.  See,  how- 
chUdren  to      ^y^^  Coopev  V.  Macdonold,  16  Eq.  258. 

the  furviving  ^  '  t. 

parents  in  8.  Where  the  shares  of  some  members  of  the  class  are  settled 

tail. 

Some  shares  *^^  others  not,  and  the  gift  over  is  to  the  survivors  of  the 
settled,  others  ^^^  Jn  the  Same  way  as  the  original  shares,  the  case  is  more 

not. 

difficult. 

In  such   a  case  the  word  survivors  was  construed  others, 
chiefly  by  the  force  of  a  gift  over  in  default  of  all  the  objects 
intended  to  be  benefited.     Lucena  v.  Luceiia,  7  Ch.  D.  255. 
Where  the  If  the   gift  is  to   a  class  of  sons  and  daughters,  and  the 

daughters  are  daughters'  shares  are  by  a  separate  clause  directed  to  be  settled 
be'^settied**  ^^^  given  over  in  default  of  issue  to  the  surviving  sons  and 
^^*^*1th*  daughters  in  the  same  way  as  the  original  shares,  survivors 
die  without  would  not  be  construed  as  others.  De  Garagnol  v.  Liurdet, 
thetS^^g   32  B.  608;  Re  Uatiche,  .35  B.  338  ;  see  NeviU  v.  Boddam,  28 

sons  and  "R   5^4, 

danghters.        J5.  OD*. 

On  the  other  hand,  if  the  shares  of  daughters  dying  without 
issue  given  to  surviving  members  of  the  class  are  directed  to  be 
for  the  benefit  of  the  other  shares,  survivors  will  be  read  others, 
at  any  rate  as  regards  the  settled  shares.  Jackson  v.  Sparks, 
38  L.  J.  Ch.  75  ;  and  see  the  judgment  of  the  M.  R.  in  Lucena 
V.  Lucena,  supra. 
Gift  over  to         9,  Where  there  was  an  absolute  gift  to  several,  with  a  gift 

survivors  ...  .  ,        . 

subject  to  the  to  their  issue  if  they  died  leaving  issue,  and  if  any  died  with- 
^tyasthe  ^^*  issue  to  the  survivors,  subject  to  the  same  executory 
original  gift,  limitation  in  favour  of  issue  as  the  original  shares,  survivorship 
has  been  referred  to  the  stirpes,  and  not  merely  to  the 
individuals.  Eyre  v.  Marsden,  2  Kee.  564 ;  4  M.  &  Cr.  231 ; 
Cross  V.  Maltby,  20  Eq.  378  ;  see  Le  Jeu^ie  v.  Le  Jeune,  2  Kee. 
701. 

But  if  the  gift  to  survivors  is  absolute,  and  not  subject  to  the 
same  defeasibility  in  favour  of  issue  as  the  original  shares, 
survivors  must  be  construed  strictly,  though  there  may  be  a 
gift  over  in  the  event  of  the  death  of  all  the  legatees  without 
issue.    Ferguson  v.  Dunbar,  3  B.  C.  C.  468,  n. 

Under  a  gift  in  default  of  children  of  a  daughter  to  the 
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others  or  other  of  his  children  by  name,  equally  between  them       Chxp. 
if  more  than  one,  the  word  others  will  not  be  read  as  survivors.  - 
In  Re  Hagen's  Trusts,  46  L.  J.  Ch.  665 ;  see  In  re  Chaston; 
Chaston  v.  Seago,  17  Ch.  D.  218. 

Nor  under  a  gift  to  a  son  by  name  and  the  survivors  of  the 
testator's  daughters  is  it  necessary  that  the  son  should  survive 
in  order  to  take.     In  re  Bates,  11  W.  R.  768, 


At  what  Period  a  Clause  op  Survivorship  Ceases  to 

Operate. 

In  gifts  to  survivors  two  further  questions  arise  ;  in  the  first 
place,  when  is  the  class  of  survivors  to  be  ascertained  ?  in  the 
second  place,  when  do  the  interests  become  indefeasible  ? 

1.  The  general  rule  is  that,  when  the  survivorship  is  upon  The  period  ot 
death    merely,   the    time    of    distribution    ijs    the    limit    of  the  limit  of 
defeasibility.     "  Survivorship  is  to  be  referred  to  the  period  of  *  ^*"     *^* 
division.     If  there  is  no  previous  interest  given  in  the  legacy, 
then  the  period  of  division  is  the  death  of  the  testator,  and  the 
survivors  at  his  death  will  take  the  whole  legacy.     But  if  a 
previous  life  estate  be  given,  then  the  period  of  division  is  the 
death  of  the  tenant  for  life,  and  the  survivors  at  such  death  will 
take  the   whole    legacy."      Cripps  v.   Woolcott,  4   Mad.    11 ; 
Stevenson  v.  GhMan,  18  B.  590 ;  Neathway  v.  Read,  3  D.  M.  & 
G.  18 ;  Howard  v.  Collins^  5  Eq.  349;  see  In  re  Duke;  Hannah 
V.  Duke,  16  Ch.  D.  112. 

This  is  the  case  whether  the  only  gift  is  in  the  direction  to 
divide,  as  in  CHpps  v.  Woolcott,  or  whether  there  is  already  a 
prior  complete  gift  independent  of  that  direction.  Hearn  v. 
Baker,  2  K.  &  J.  383. 

The  same  rule  applies  to  realty  as  to  personalty.  In  re 
Gregson's  T)^ust  Estate,  2  D.  J.  &  S.  428  ;  In  re  Belfast  Town 
Coun/yil;  Ex  parte  Bayers,  13  L.  R  Ir.  169. 

If  the  tenant  for  life  dies  in  the  lifetime  of  the  testator  the 
survivors  are  fixed  at  the  testator  s  death.  SpurreU  v.  Spurrell, 
11  Ha.  54;  DanieU  v.  Daniell,  6  Ves.  297. 
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JJlJP-^        a.  Thus,  in  the  case  of  a  direct  gift  to  several  or  the  survivors, 
those  who  survive  the  testator  take  the  whole.     SpurreU  v. 


■ewalorthe  Spiii^reU,  11  Ha.  54;  17  Jur.  755. 

BurviTon.  jf  payment  is  postponed  till   the  age  of  twenty-one,  sur- 

vivorship refers  to  that.  Forrester  v.  Smith,  2  Ir.  Ch.  70; 
Vorley  v.  RichardsoUy  8  D.  M.  &  G.  126. 

Future  gift  to      J.  If  there  is  a  rift  for  life,  followed  by  a  rift  to  several  or 

•everalorthe  .  .  ,    .  ,. 

survivon.        the  survivors,  or  by  a  gift  to  several,  and  if  any  die,  to  the 

survivors,  those  who  survive  the  period   of  distribution  take 

indefeasibly.     Crijyps  v.  Woolcott,  4  Mad.  15 ;  Whitton  v.  Field, 

9  B.  369 ;  Naylor  v.  Robson,  34  B.  571 ;   Vorley  v.  Richardson, 

8  D.  M.  &  G.  126 ;  see  WordswoHh  v.  Wood,  1  H.  L.  129 ;  see 

In  re  Dawes'  Tt^uats,  4  Ch.  D.  210. 

Gift  upon  a         c.  In  the  same  way,  if  there  is  a  gift  for  life  and  then  to  the 

to  a  class  of     children  of  the  tenant  for  life  who  attain  twenty-one  and  in 

sumvora.        default  of  such  children  to  a  class  of  survivors,  the  survivorship 

refers  to  the  period  when  the  prior  gift  fails.     Macdonald  v. 

Bryce,  16  B.  581;  Cai-ver  v.  Btcrgeas,  18  B.  541 ;  7  D.  M.  &  G. 

96;  Taylor  v.  Beverley,  1  Coll.  108. 

Gifts  to  d.  Upon  the  same  principle,  a  gift  after  a  life  interest  to 

children  refer  "  surviving  children  **  goes  to  those  who  survive  the  tenant  for 

SdiTtribu^^   life.     Hiiffam  y,  Hubbard,  16  B.  579;  Stevenson  v.  &ullan, 

tion.  18  B.  590 ;  Thompson  v.  Thompson,  29  B.  654 ;  Neathway  v. 

Read,  3  D.  M.  &  G.  18.    . 

So  if  there  are  several  life  interests  followed  by  a  gift  to  a 
class  of  survivors,  they  are  ascertained  at  the  death  of  the  last 
tenant  for  Ufe.    Re  Fox's  Will,  35  B.  163. 

But  if  the  class  of  survivors  are  the  children  of  one  of  the 
tenants  for  life,  perhaps  they  would  be  fixed  at  the  death  of 
their  parent.     Drakeford  v.  Drakeford,  33  B.  43. 
Contrary  And  if  after  a  gift  to  surviving  children  there  is  a  limitation 

intention.  .    ,  .  . 

giving  the  shares  of  such  of  the  said  children  who  die  without 
issue  before  the  tenant  for  life  to  survivors,  the  original  limita- 
tion to  surviving  children  must  refer  to  those  who  survive  the 
testator.  Evans  v.  Evans,  25  B.  81 ;  see  Strin^ger  v.  Phillips, 
1  Eq.  Ab.  293,  pi.  11 ;  IP.  Wms.  97,  n, 

2.  The  ordinary  rule  may,  however,  be  excluded  by  the 
language  of  the  will. 
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Thus,  if  the  testator  provides  for  the  children  of  legatees    ^^^ 
between  whom  there  is  to  be  survivorship  only  in  case  they  do 


.  .         «  .  .  ,  /•         1  •  1  Effect  of 

not  survive  bim,  or  gives  large  powers  of  making  advances  powers  of 
during  the  lifetime  of  the  t.enant  for  life  to  legatees  amone:  ?*^^?"?f™*^* 

o  o  o  in  limiting 

whom  there  is  to  be  survivorship,  it  may  appear  that  survivors  mirvivorahip 

,  to  the 

were  to  be  determined  at  his  death.     Rogers  v.  Towsie,  9  Jur.  testator's 
675;  Blackmare  v.  Snee,  1  De  G.  &  J.  455.  ^*'**^ 

And,  perhaps,  if  the  gift  to  survivors  is  followed  by  words  of  ^^*f*  °' 
limitation,  such  as  executors  and  administrators  or  assigns,  the  limitation, 
argument  that  a  personal  enjoyment  by  the  survivors  was  not 
intended  might  prevail,  and  survivorship  would  be  referred  to 
the  death  of  the  testator.     Rose  d,  Vere  v.  Hill,  3  Burr.  1881; 
Wilson  V.  Bayly,  3  B.  P.  C,  195. 

At  any  rate,  this  would  clearly  be  the  case  if  the  gift  is  after 

a  life  interest  to  surviving  children,  or  their  heirs  and  assigns,  or 

to  them  or  their  heirs,  where  the  substitutional  gift  shows  that 

vested  interests  were  intended  to  be  taken  at  the  testator's 

death.     Re  Hopkins'  Trust,  2  H.  &  M.  411;  In  re  Stannard; 

Stannard  v.  Burt,  52  L.  J.  Ch.  355. 
*      .        .     . 
3.  If  there  is  a  life  interest  and  a  period  of  division  as  well.  Gifts  to  be 

for  instance,  a  gift  to  A.  for  life,  then  to  a  class  to  be  paid  after  a  life' 
at  twenty-one,  with  a  clause  of  survivorship,  the  question  is  j^^JU^'or* 
more   complicated.     In  *  such   cases  survivorship   refers  most  siirvivorsliip. 
naturally  to  the  words  with  which  it  is  placed  in  immediate 
connection. 

a.  Therefore,  if  the  gift  is  after  a  life  interest  to  a  class  to  be 
paid  at  twenty-one  with  benefit  of  survivorship,  survivorship 
refers  most  naturally  to  the  age  of  twenty-one  just  before 
mentioned.  Tribe  v.  NeivUind,  5  De  G.  &  S.  236 ;  Knight  v. 
Knight,  25  B.  Ill ;  Fon^ester  v.  Smith,  2  Ir.  Ch.  70 ;  Berry  v. 
Briani,  2  Dr.  &  Sm.  1 ;  Corneck  v.  Wadrrvan,  7  Eq.  80. 

This  construction  is  assisted  by  a  gift  over  upon  death  of  all  ^.5®^'  °^* 

•^       *^  *  gift  over  upon 

under  twenty-one.     Salisbury  v.  Lamb,  1  Ed.  465  ;  Amb.  383 ;  death  of  aU 
Bouverie  v.  Bouverie,  2  Ph.  349 ;  Alty  v.  Moss,  34  L.  T.  N.  S.  "^  " 
312. 

On  the  other  hand,  it  is  rebutted  if  the  gift  over  is  upon  ®i^*  o^^r 

,  upon  death 

death   of  all   before   the   tenant  for  life.     Daniell  v.  Gossett,  before  the 
19  B.  478 ;  Fisher  v.  Moore,  1  Jur.  N.  S.  1011 ;  see,  too,  Doe  ^"^^  ''''^^*' 
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Chap.       d,  Li  ford  v.  Sparrow,  13  East,  369 ;  Ovm/moe  v.  Howes,  23  B. 

184,192. 

Where  the  J.  If^  however,  the  direction  aa  to  payment  is  independent  of 

ordinaiy  rule  . 

preyaiU  the  gift  to  survivors,  the  ordinary  rule  prevails ;  if,  for  instance, 
the  gift  is  to  surviving  children  at  twenty-one.  Huffara  v. 
Huhhardy  16  B.  579 ;  Pope  v.  Whitcomhe,  3  Russ.  124 ;  Crvzier 
V.  Fisher,  4  Russ.  398 ;  Lill  v.  Lill,  23  B.  446 ;  Daniell  v. 
Gosaett,  19  B.  478. 

c.  In  a  gift  after  a  life  interest  to  surviving  brothers  or  their 
issue,  surviving  was  referred  to  the  testator's  death.  Shailer  v. 
Groves,  2  Jarman,  737. 

When  the  gift      4.  If  the  gift  to  survivors  is  upon  death  without  issue  and 

to  survivors  ,      , 

is  upon  death  the  bequest  is  immediate,  those  surviving  the  testator  would 
*'  possibly  take  indefeasibly  in  the  absence  of  a  contrary  inten- 
tion.    See  Bowers  v.  Bowers,  5  Ch.  244 ;  and  the  remarks  of 
V.-C.  Malins  on  that  case,  11  Eq.  231 ;  and  see  ante,  p.  452. 

And  apparently  the  same  rule  will  apply  if  there  is  a  life 
interest.    Ingram  v.  Soutten,  L.  R.  7  H.  L.  408. 


When  the  Class  of  Survivors  is  to  be  Ascertained. 

When  the  gift  1.  In  the  class  of  cases  last  mentioned  where  the  gift  is  upon 
^thout  issue,  death  without  issue,  the  survivors  are  ascertained  whenever  the 
are  wcer- °"  ©vent,  upon  which  the  shares  are  given  over,  occurs.  Leefming 
tained  when    y.  SherraU,  2  Ha.  14 ;  ^^evill  v.  Boddam,  28  B.  554  ;  Maden 

the  evcbt 

happens.         V.  Taylor,  45  L.  J.  Ch.  569. 

Whether  the        2.  Whether  the  last  survivor  would  take  indefeasibly  seems 

last  survivor      ,      i  ./.  i 
takes  inde-        dOUDtlUi. 

feasibj.  j^  j^g^  YiQeu  held  that  when  interests  are  given  to  several 

persons  for  life  with  remainder  to  their  children,  and  in  the 
event  of  any  of  them  dying  without  issue,  the  shares  of  those  so 
dying  are  given  to  the  survivors  absolutely,  in  the  event  of  the 
last  survivor  dying  without  issue,  such  last  survivor  will  take 
his  share  absolutely,  the  share  being  carried  back  to  him  by  the 
survivorship  clause.  Maden  v.  Taylor,  45  L.  J.  Ch.  569; 
Davidson  v.  Kimpton,  18  Ch.  D.  213 ;  but  see  In  re  Moyiimer; 
Griffiths  V.  MoHimer,  52  L.  T.  383 ;  54  L.  J.  Ch.  414. 
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The  difficulty  of  this  construction  is  that  it  reads  survivors    xxxTOL 

in  two  diflFerent  senses.     The  share  of  a  legatee  dying  without  -   

issue  and  leaving  several  survivors  would  go  to  them — that  is 
to  say,  to  those  who  survive  the  event ;  on  the  other  hand,  the 
share  of  the  last  surviving  legatee  dying  without  issue  is 
carried  back  to  him  not  as  surviving  the  event,  but  as  the 
longest  liver.     See,  too,  Re  Corbett's  TimstSy  Joh.  591. 

3.  In  those  cases  where  the  period  of  defeasibility,  or  the  Whether 
period  during  which  the  gift  to  survivors  is  to  take  effect  is  of  defeasibility 
limited,  another  difficulty  arises  with  regard  to  the  time  at  ^™*^  ^^' 
which  the  class  of  survivors  is  to  be  fixed.     The  question  is  wcertained 

^   ^  when  eyent 

whether  the  shares  of  those  dying  go   over   immediately  to  happens,  or 

1     . 1  111  .1  •  1      when  shares 

survivors,  or  whether  only  those  can  take  as  survivors  who  become  inde- 
survive  the  period  of  defeasibility.  feasible. 

a.  If  there  is  no  vested  gift,  but  only  a  gift  to  survivors  after  When  there 
a  life  interest,  or  upon  a  contingency,  there  is  no  difficulty,  and  gift, 
the  class  to  take  is  ascertained  at  the  time  of  division,  or  when 
the  contingency  happens.  Howard  v.  CoUiiw,  5  Eq.  349; 
Gainer  v.  Burgess,  18  B.  541 ;  7  D.  M.  &  G.  96;  Pvitcluivd's 
Ti-vbsU,  3  Dr.  163 ;  see  In  re  Hill  to  Cluipman,  32  W.  R.  410 ; 
53  L.  J.  Ch.  541. 

h.  When  there   is  a  vested  rift  with  a  divesting  clause  in  Divesting  gift 

,  to  survivors 

favour  of  survivors  upon  death  merely,  as,  for  instance,  to  a  upon  death 
class  and  if  any  die  to  the  survivors,  the  class  to  take  will  be  ^^^  ^' 
ascertained  at  the  time  when  the  shares  become  indefeasible, 
that  is  to  say,  at  the  time  of  distribirtion,  so  that  if  there  are 
no  survivors  at  that  time  the  original  gifts  are  not  divested. 
Cavibridge  v.  Rous,  25  B.  409. 

c.  But  when  the  gift  is  to  a  class,  with  a  gift  to  survivors,  if  C^ift  to 

.  ,  ,       .         survivors  if 

any  die  before  the  tenant  for  life  or  before  the  period  of  distribu-  any  legatees 
tion,  so  that  no  question  as  to  the  period  of  defeasibility  can  arise  :  period  of  dis- 

(i.)  If  the  gift  is  direct  to  be  paid  at  twenty-one  and  if  any  *ri^"<^*on- 
die  under  twenty-one  to  the  survivors  as  tenants  in  common,  be  paid  at  21, 
the  current  of  authority  seems  to  show  that  the  share  of  a  ^^^j.  ^^ '® 
legatee  dying  under  twenty-one  will  go  to  those  who  survive  ***®  survivors, 
him,  though  such  survivors  may  not  survive  the  period  of  dis- 
tribution, or  even  the  testator  where  the  gift  is  to  individuals, 
in  wliich  latter  case  the  accrued  share  will  lapse.     Ex  parte 
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Chap. 


Future  gift 
to  teyeral, 
and  if  any  die 
before  the 
tenant  for 
life,  to  the 
surrivors. 


When  sur- 
vivorship will 
be  among  the 
legatees. 


Gift  to  sur- 
vivors if  any 
legatees  die 
without  issue 
before  the 
period  of 
distribution. 

When  there 
is  a  gift  to 
the  issue  if 
any  die 
leaving  issue. 


West,  1  B.  C.  C.  575 ;  Rickett  v.  aiviUenmrd,  12  Sim.  88 ;  see, 
too,  Ruclge  v.  Barker,  Ca.  temp.  Talb.  124,  and  cases  there  cited; 
Worlidge  v.  Chiirchill,  3  B.  C  C.  465 ;  Pain  v.  Benson,  3  Atk. 
80 ;  Sillick  v.  Booth,  1  Y.  &  C.  C.  121,  739 ;  Bardon  v.  Baixion, 
16  Ir.  Ch.  415 ;  see  Wakefield  v.  Dyott,  7  W.  R  31 ;  4  Jur. 
N.  S.  1098. 

(ii.)  If  the  gift  is  after  a  life  interest  to  several  and  if  any  die 
before  the  tenant  for  life  to  the  survivors  as  tenants  in  common, 
it  appears  to  be  now  settled  that  survivors  means  those  who 
survive  the  tenant  for  life,  and  therefore  those  who  survive  the 
tenant  for  life  will  take  the  whole,  while,  on  the  other  hand,  if 
none  survive  the  tenant  for  life  the  prior  interests  are  not 
divested.  Littlejohns  v.  Household,  21  B.  29 ;  Mannott  v.  AbeU, 
7  Eq.  478 ;  see  Hunter's  Tii^usts,  L.  R.  1  Eq.  295.  Bright  v. 
Rowe,  3  M.  &  K.  316,  if  contra,  must  be  considered  overruled. 
It  may,  however,  perhaps  be  classed  under  the  preceding  head, 
as  the  disposition  was  not  of  a  fund  in  possession  to  a  tenant 
for  life  with  remainder,  but  of  a  reversionary  fund  subject  to  a 
prior  life  interest,  to  be  paid  upon  its  falling  in.  See,  too, 
Vorley  v.  Richardson,  8  D.  M.  &  G.  126. 

(iii.)  The  testator  may,  however,  show  that  he  intended  sur- 
vivorship to  be  between  the  legatees,  and  not  to  have  reference 
to  the  period  of  distribution. 

If,  for  instance,  the  gift  is  to  A.  for  life,  and  then  to  B.  and  C. 
equally,  and  if  either  die  in  A's  life  to  the  survivor  of  them  the 
said  B.  and  C,  his  eoceciitors,  administrators,  o?'  assigns,  there 
is  a  strong  indication  that  the  survivorship  intended  was  be- 
tween B.  and  C,  and,  therefore,  upon  B.'s  death  in  A's  life,  C. 
immediately  becomes  entitled  in  remainder  to  the  whole.  White 
V.  Baker,  2  D.  F.  &  J.  55 ;  see  In  re  Hill  to  Cltapman,  53  L.  J. 
Ch.  541 ;  23  W.  R.  410. 

d.  If  the  gift  is  if  any  die  without  issue  before  the  period  of 
distribution  to  survivors,  the  point  seems  to  be  more  doubtful. 

(i.)  K  there  is  a  gift  in  the  event  of  any  dying  before  the 
period  of  distribution  leaving  issue  to  such  issue,  and  if  any  die 
before  the  period  of  distribution  without  issue  to  the  survivors 
since  the  gift  to  the  issue  takes  effect  upon  the  death  of  the 
parent,  survivorship  refers  to  the  same  point  of  time,  namely, 
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the  death  of  the  person  dying  without  issue.    Ive  v.  King,  16  B.       <a»»p. 
46 ;  Eyre  v.  Marsden,  2  Kee.  564 ;  4  M.  &  Or.  231 ;  WilmoU  v.  ■  "^^"^ 


Fleidtt,  13  W.  R  856 ;  11  Jur.  N.  S.  828. 

(ii.)  On  the  other  hand,  if  the  original  gift  is  to  a  class  living  Original  gift 
at  the  period  of  distribution,  it  seems  more  natural  to  refer  the  at  period  of"^ 
survivorship  to  the  same  period.    Essex  v.  Clement,  30  B.  525.    d^^b^^o"- 

(iii.)  And,  perhaps,  the  same  will  be  the  case  where  the  gift  Where  the 
is  not  of  the  shares  of  those  dying  before  the  period  of  distribu-  ig  to  be 
tion  without  issue  to  survivors,  but  the  whole  fund  is  directed  f^^^  ^^^ 
to  be  divided  in  the  event  of  any  dying  before  the  period  of 
distribution  among  the  survivors,  implying  that  the  whole  fund 
is  to  be  kept  together  till  the  period  of  distribution,  and  then 
divided  among  a  class  of  persons  capable  of  personal  enjoyment. 
Watson  V.  England,  15  Sim.  1,    See  Re  Johnson^s  T'rnsts,  10 
L.  T.  N.  S.  455. 

(iv.)  Where  there  are  none  of  the  indications  of  intention  Ormoder  v. 

Stofkie  Anil 

above  mentioned,  it  seems  doubtful  what  the  rule  would  be.  Youiigv. 
Crowder  v.  Stone,  3  Buss.  217 ;  and  Young  v.  Robertson,  4  ^'2<>^«'**^' 
Macq.  314,  appear  to  be  in  direct  conflict  on  the  point,  and  the 
latter  being  a  Scotch  case,  it  is  difficult  to  say  how  far  its 
authority  would  be  followed,  especially  as  it  is  in  other  respects 
not  entirely  in  harmony  with  the  current  of  English  authority. 
As  far  as  principle  or  convenience  goes  the  arguments  seem  to 
be  fairly  balanced. 

A  gift  over  upon  death  without  issue  means  death  without 
issue  at  any  time,  in  the  absence  of  an  indication  of  intention  to 
limit  the  period  of  defeasibility.  The  class  of  survivors,  there- 
fore, would  have  to  be  fixed  whenever  the  contingency  happens, 
and  there  seems  no  reason  for  saying  that  the  mere  limiting  of 
the  period  of  defeasibility  should  introduce  a  contingency  into 
the  bequest  to  survivors  and  make  the  gift  of  accruing  shares 
conditional  upon  surviving  the  period  of  defeasibility. 

The  gift  over  to  survivors,  being  upon  death  without  issue,  it 
is  the  failure  of  issue  of  members  of  the  original  class  which  is 
the  leading  motive  in  the  testator's  mind,  and  not  death  before 
the  period  of  enjoyment.  The  share  is  given  to  survivors  not 
because  the  original  members  of  the  class  do  not  live  to  enjoy 
it,  but  because  they  have  no  children  to  benefit.     The  intention 
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Chap. 


Case  when 
the  period  of 
defeambility 
is  construc- 
tively 
limited. 


is  to  benefit  not  only  the  original  class  but  their  children, 
whereas,  if  the  survivors  are  not  fixed  till  the  time  when  the 
shares  become  indefeasible,  children  of  such  members  of  the 
original  class  as  die  before  that  time  will  take  no  interest  in  the 
shares  of  those  who  die  without  issue,  an  argument  which,  as 
already  remarked,  becomes  conclusive  if  there  is  a  prior  gift  to 
the  children  of  those  who  die  leaving  children. 

On  the  other  hand,  if  the  shares  go  over  at  once,  and  several 
die  without  issue  in  the  lifetime  of  the  tenant  for  life,  the 
representatives  of  the  longer  livers  will  take  more  than  the 
representatives  of  those  dying  previously,  while  the  representa- 
tives of  the  person  dying  first  will  take  nothing,  and  it  may  be 
said  that  this  can  hardly  have  been  the  testators  intention; 
but  he  would  probably  have  provided  for  such  a  contingency  if 
he  had  contemplated  it,  and  his  omission  to  do  so  ought  not  to 
affect  the  construction  of  the  will. 

On  the  whole,  however,  it  must  be  admitted  that  the  balance 
of  recent  authority  is  in  favour  of  the  principle  adopted  in 
Young  v.  Robertson,  See  the  opinion  of  the  V.-C.  Malins,  7 
Eq.  483,  484. 

e.  What  the  case  would  be  when,  the  gift  being  upon  failure 
of  issue  of  any  of  the  legatees  to  the  survivors,  the  Court  limits 
the  period  of  defeasibility  by  construction  to  the  lifetime  of  the 
tenant  for  life,  there  is  no  authority  to  show.  In  such  a  case  it 
would  seem  the  argument  above  mentioned  in  favour  of  imme- 
diate accruer  would  apply  with  greater  force,  as  the  period  of 
defeasibility  is  only  remotely  present  to  the  testator's  mind. 


Accrued  Shares. 


Accmedare  Clauses  in  a  will  disposing  of  the  shares  of  devisees  and 
the  defeari-  °  legatees  dying  before  a  given  period  or  event,  do  not,  without  a 
ori'^^oaf  shares  P^^^*"^^®  ^^^  distinct  indication  of  intention  extend  to  shares 
which  have  once  accrued  under  those  clauses  so  as  to  pass  them 
a  secoud  time.  Ex  paHe  West,  1  B.  C.  C.  575  ;  Melsoniw.  Giles, 
L.  R.  5  C.  P.  614;  ib.  6  C.  P.  532 ;  ib.  6  H.  L.  24. 

Therefore  accrued  shares  will  not  pass  under  the  word  share 


without  ex 
press  words. 
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or  portion.     Canibridge  v.  Mom,  25  B.  416 ;  BriyJd  v.  Jiowe,    -f^L* 

3  M.  &  K.  316.  

But  accrued  shares  will  go  with  original  shares  if  there  is  an 
intention  expressed  that  they  should  do  so. 

1.  If,  for  instance,  accrued  shares  are  directed  to  go  in  the  Accrued 

'  '  ®  shares  di- 

same  manner  as  original  shares.     Cwraharfi  v.  Newlandy  2  B.  rected  to  go 
145 ;  Milaom  v.  Aivdinf,  5  Ves.  465 ;  Eyre  v.  Marsden,  4  My.  shares. 
&  Cr.  231 ;  MeUom  v.  OiUs,  L.  R  6  H.  L.  24. 

2.  And  when  original  and  accrued  shares  have  once  been  Consolidation 

...  .of  original 

consolidated  by  a  direction,  for  instance,  that  they  are  to  go  in  and  accraed 
the  same  manner,  **  there  is  no  occasion  to  carry  on  any  separate 
account  of  the  original  share  from  the  accrued  share,"  and  both 
will  pass  under  the  word  share.     Re  HivtchinsoUf  5  De  G.  «&  S. 
681. 

3.  If  "  his  or  her  share  or  shares  "  are  spoken  of  where  only  Words  applic- 

able to  ac- 
one  original  share  has  been  previously  given,  so  that  the  words  cmed  shares. 

cannot  be  satisfied  reddendo  singula  singulis,  as  might  be  the 

case  if  the  words  were  "  his,  her,  or  their,  share  or  shares," 

accrued  shares  will  be  carried  over.     Wilviott  v.  Flewitt,  13 

W.  R.  856 ;  In  re  Chaston;  Cliaston  v.  Seago,  18  Ch.  D.  218. 

And,  apparently,  "  share  and  shares  and  interest,"  would  carry 

accrued  shares.     Douglas  v.  Andrews,  14  B.  347. 

4.  Accrued  shares  will  pass  where  the  testator,  though  he  Where  the 
speaks  of  individual  shares,  yet  shows  that  he  looks  on  the  fund  ag^^lggre- 
as  existing  at  the  period  of  distribution  as  an  aggregate  and  8*^  ^^^^' 
previously  undivided  fund  by  speaking  of  it,  for  instance,  as  the 

trust  fund.  Worlidge  v.  ChurchiU,  3  B.  C.  C.  465 ;  Leeniing 
v.  Slierratt,  2  Ha.  14 ;  SiUick  v.  Booth,  1  Y.  &  C.  C.  121,  739 ; 
Barker  v.  Lea,  T.  &  R.  413. 

So,  where  the  whole  fund  is  given  to  a  class,  with  benefit  of 
survivorship,  the  words  of  survivorship  apply  to  the  whole, 
accrued  as  well  as  original  shares.  In  re  CrawliaWs  Trusts,  2 
Jur.  N.  S.  892. 

5.  And  a  gift  over  of  the  whole  is  convincing  evidence  of  the  Gift  over  of 

thfi  \irhoifi 

same  intention.     In  such  a  case  "  share  must  have  been  meant  fond, 
to  include  every  interest  accruing  as  well  as  original,  for  other- 
wise the    estate  would  go   away  from   the   issue   piecemeal; 
whereas,  it  is  obvious,  nothing  was  intended  to  go  over,  but 
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Ohap. 


Where  the 
gift  is  re- 
siduary. 


Accmed 
shares  are 
primd  facie 
not  subject 
to  the  ref  trie- 
tion  of  original 
shares. 


that  all  should  go  over  at  once  on  failure  of  the  issue  of  all  the 
children,  as  if  all  but  one  had  died  without  issue  who  was  in* 
tended  to  take  all."  Doe  d.  Clift  v.  Birlchead,  4  Ex.  110; 
Douglas  v.  Andrews,  14  B.  347 ;  Dutton  v.  Croivdy,  33  B.  272  ; 
Langley  v.  Langley,  6  L.  R.  Ir.  277. 

6.  And  if  the  bequest  is  of  residue,  the  presumption  against 
intestacy  will  assist  the  Court  in  passing  accrued  with  original 
shares.     Goodvuin  v.  Ooodinan,  1  De  G.  &  Sm.  695. 

7.  Accrued  shares  are  similarly  not  liable  to  the  same 
restrictions  as  original  shares  in  the  absence  of  a  clearly  ex- 
pressed intention  so  to  restrict  them.  Gibbons  v.  Langdon,  6 
Sim.  260 ;  Ware  v.  Watson,  7  D.  M.  &  G.  248;  and,  on  the 
other  hand,  THckey  v.  Trickey,  3  M.  &  K.  560;  Jarman*8 
Trusts,  L.  R.  1  Eq.  71 ;  Fitzgerald  v.  Fitzgerald,  I.  R.  7  Eq.  436. 
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THE   CONSTRUCTION   OF  GIFTS   OVER. 


Gifts  Over  upon  Death  before  Vesting. 

A  GIFT  over  of  the  Bhare  of  a  legatee  who  dies  before  attaining       Chap, 
a  vested  interest  takes  effect  if  the  legatee  dies  in  the  lifetime 


of  the  testator,  whether  under  or  over  the  age  appointed  for  ^n^^with 
vesting.     Re  OaitakeWa  Ti^usts,  15  Eq.  386.  before  veatmg. 

A  gift  over  upon  the  death  of  the  legatees  before  attaining  a  Vesting 
vested  interest  refers  immd  facie  to  death  before  vesting  in  refers  to 
interest  ]^^^ 

This  is  the  case  whether  the  gift  be  immediate  or  in  re- 
mainder. Parkin  v.  Hodgkinaoriy  15  Sim.  293;  Re  Ai^nold^s 
Estate,  33  B.  163 ;  Richardson  v.  Power,  19  C.  B.  N.  &  780. 

If,  however,  the  gift  over  be  to  persons  living  at  the  period  When  the 
of  distribution,  there  is  a  strong  argument  that  the  word  vested  persons  living 

J  •      1      X    X  J.   J     •  '  \r  *^  ^^  period 

was  used  as  equivalent  to  vested  in  possession :  Young  v.  ^f  distnbu- 
Robertson,  4  Macq.  314,  where  the  gift  over  upon  the  death  of  *^°°' 
any  before  attaining  a  vested  interest  was  to  the  survivors, 
which  was  read  as  equivalent  to  those  who  survive  the  period  of 
distribution,  and  Greenhcdgh  v.  Bates,  L.  R.  2  P.  &  D.  47,  where 
the  gift  over  was  to  the  next  of  kin  of  the  tenant  for  life,  who 
could  not  be  ascertained  till  her  death. 

So,  if  the  legacies  would  be  vested  in  interest  at  the  testator's 
death,  and  the  gift  over  is,  if  any  of  the  legatees  die  during  the 
testator's  life,  or  after  his  decease,  without  attaining  vested 
interests,  vested  must  mean  vested  in  possession.  King  v. 
C'ldlen,  2  De  O.  &  S.  252. 

And,  in  the  same  way,  the  testator  may  show  that  he  used  Vested  used 

1  I 
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Chap.        "vested"  in  tic  gift  over,  as  equivalent  to  "paid,"  if  the  gift 
over  is,  if  any  die  before  their  share  should  be  vested  as  afore- 
to  paidV*^  ^     ^^*  when  only  directions  as  to  payment  have  been  previously 
given.     Slllick  v.  Booth,  1  Y.  &  C.  C.  121,  126. 

If  the  testator  expressly  provides  for  the  death  of  the  legatees 
in  his  lifetime,  a  gift  over  upon  death  before  vesting  refers  to 
vesting  in  possession.     In  re  Morris,  5  W.  R.  423. 


Gift  over 
upon  death 
before  pay- 
ment after 
an  immediate 
g^f  t  with  a 
period  of 
payment. 


Where  no 
period  for 
payment  is 
appointed. 

Gift  over 
npon  death 
before  pay- 
ment where 
there  is  a 
life  interest. 


Meaning  of 
the  word 
"entitied.'* 


Gifts  Over  upon  Death  before  Payment. 

A.  In  the  case  of  a  direct  gift,  followed  by  a  gift  over,  if  any 
of  the  legatees  die  before  their  legacies  are  payable. 

1.  If  a  period  for  payment  is  appointed  the  gift  over  takes 
effect : 

a.  If  the  prior  legatee  dies  in  the  testator's  lifetime,  whether 
after  the  age  fixed  for  payment  or  not.  Walker  v.  Main,  1  J. 
&  W.  1 ;  GaitskelVs  Trust,  15  Eq.  386. 

6.  If  the  prior  legatee  survives  the  testator,  but  dies  before 
the  time  fixed  for  payment.  Jenkins  v.  Jenkins,  Belt's  Supple- 
ment, 264 ;  RamnieU  v.  Gillow,  9  Jur.  704 ;  and  see  Woodbnime 
V.  Woodbiime,  3  De  G.  &  S.  643. 

2.  If  no  time  is  fixed  payable  refers  to  the  testator's  death. 
Ranimell  v.  Gillow,  9  Jur.  704 ;  Collins  v.  Macpherson,  2  Sim, 
87 ;  Cort  v.  WiTider,  1  Coll.  320. 

B.  If  there  is  a  life  interest,  followed  by  a  bequest  to  certain 
persons,  and  a  gift  over  in  the  event  of  death  before  the  respec- 
tive legacies  become  payable,  no  time  being  appointed  for 
division  or  payment,  the  gift  over  takes  effect  with  respect  to 
those  legatees  who  die  before  the  tenant  for  life.  Crowder  v. 
Stone,  3  Russ.  217 ;  Cresmick  v.  Gaskell,  16  B.  577. 

The  word  entitled,  however,  is  more  easily  susceptible  of  the 
meaning  vested  than  the  word  payable,  and  it  will  accordingly 
be  taken  to  mean  entitled  in  right  and  not  in  possession,  and 
referred  to  the  death  of  the  testator  and  not  of  the  tenant  for 
life,  if  the  latter  meaning  would  have  the  effect  of  divesting  a 
previously  vested  gift.  See  Commissioners  of  Charitable 
Donations  v.  Cotter,  2  D.  &  Wal.  615;  1  D.  &  War.  498; 
Henderson  v.  Kennicott,  2  De  G.  &  S.  492.     See  Beale  v. 
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ConnoUy,  I.  R.  8  Eq.  412 ;  Jopp  v.  Wood,  28  B.  53 ;  2  D.  J.  &       Chap. 
S.  323.  


C.  If  there  is  a  life  interest  as  well  as  a  period  of  payment  Effect  of  gift 
the  question  is  more  complicated.  deatlTbefore 

The  most  numerous  cases   on  this  head   have  occurred  in  payment 

when  there 

marriage  settlements,  where,  in   addition  to   the   leaning   in  Ib  a  life  in. 
favour  of  vesting,  the  Court  is  assisted  by  the  legal  presump-  period  of 
tion  that  the  children  were  intended  to  be  provided  for  at  the  P^J"*®"*^ 
time  when  their  portions  were  wanted,  whether  they  survived 
the  tenant  for  life  or  not.     See  Emperor  v.  Rolfey  \  Yes.  sen.  208. 
The  same  rules  of  construction  are,  however,  applicable  to 
wills.      At  the  same  time  it  must  be  remembered  that  the 
tendency  of  the  Court  at  the  present  day  is  to  give  words  their  n 

natural  meaning,  and  it  is  probable  tliat  many  of  the  old 
authorities  cited  below  would  not  now  be  followed.  The  cases 
may  be  classified  under  the  following  heads : — 

1.  If  there  is  a  rift  to  A.  for  life,  followed  by  a  bequest  to  Effect  of 

®  "^  ^  the  death  of 

his  children,  whether  at  twenty-one,  or  payable  at  twenty-one,  the  legatee 
with  a  gift  over  on  death  before  the  legacy  is  payable,  the  gift  tea^r.  * 
over  is  good  as  regards  legatees  who  die  in  the  testator's  life- 
time, whether  under  or  over  twenty-one.     Walker  v.  Main, 
1  J.  &  W.  1 ;  the  share  of  Mary  Main,  who  it  appears  had 
attained  twenty-one.     See  GaitskelVs  Trust,  15  Eq.  386. 

2.  If  there  is  a  gift  to  A.  for  life  followed  by  a  contingent  Bequest  con* 

tingent  upon 

bequest  to  his   children,  as,  for   instance,  to  the  children  at  attaining  21 
twenty-one,  or  to  be  vested  at  twenty-one,  and  a  gift  over  in  J^ji^^  ^t^uiat 
the  event  of  death  before  the  shares  are  payable,  if  the  word  ^R®* 
payable  were  taken  in  its  ordinary  meaning  as  referring  to  the 
time  at  which  the  money  is  actually  distributable,  it  would 
involve  the  double  contingency  of  surviving  the  tenant  for  life 
and  attaining  twenty-one,  and  therefore  the  Court  confines  it 
to  the  latter,  which  is  the  event  when  the  bequest  is  most 
likely  to  be  required,  and  this  is  the  case  whether  there  is 
provision  for  the  issue  of  the  children  or  not.     Mendlmni  v. 
WUliama,  L.  R  2  Eq.  396;  Mocatta  v.  Linda,  9  Sim.  56;  Jones 
V.  Jones,  13  Sim.  561 ;  Bouvei^  v.  Bouveine,  2  Ph.  349  ;  In  re 
Crofton's  Trusts,  7  L.  R.  Ir.  279 ;  Wakefield  v.  Richardson,  13 
L.  R.  Ir.  17;  Partridge  v.  Baylis,  17  Ch.  D.  835. 

I  I  2 
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G^ap. 

xxux. 


Effect  of  gift 
over  to  iraue 
of  those 
dying  before 
the  tinie  of 
payment, 
when  the 
shareH  are  to 
be  v*»8ted  at 
marria^. 


Where  there 
w  a  veHted 
gift  to  be 
paid  at  21. 


The  same  will  be  the  case  whether  the  word  uped  is  "  re- 
ceived "  or  "  receivable :"  West  v.  Miller,  6  Eq.  59 ;  Dodgson^s 
Trust,  1  Dr.  440 ;  or  "  entitled  in  possession/'  or  "  entitled  to 
the  receipt,"  or  "  entitled  to  payment,"  or  "  before  they  have 
received  or  become  possessed."  Re  Yates*  Trtist,  21  L.  J.  Ch. 
281 ;  Hayward  v.  James,  28  B.  523 ;  Re  Williams,  12  Beav. 
317;  Rammell  v.  GUlow,  9  Jur.  704. 

3.  When  the  shares  of  daughters  are  directed  to  be  vested  at 
twentyrone,  or  marriage,  and  there  is  a  gift  over,  if  any  of  the 
legatees  die  before  their  shares  are  payable,  to  their  issue,  there 
seems  to  be  some  doubt  whether  it  would  not  be  necessary  to 
construe  "  payable "  in  its  ordinary  meaning,  since  a  daughter 
could  not  die  leaving  issue  before  her  share  becomes  payable  if 
"  payable  '*  meant  "  vested." 

It  seems,  however,  that  if  the  gift  over  is  simply  of  the  shares 
of  legatees  who  die  before  the  time  of  payment,  the  constnic- 
tion  would  not  be  affected  by  this  fact.  MendJuim  v.  Williams^ 
L.  R.  2  Eq.  396. 

Ou  the  other  hand,  if  the  gift  over  is  not  simply  of  their 
shares,  but  of  the  shares  to  which  the  parents  would  have  been 
entitled  if  living,  since  the  parents  would  have  been  entitled  to 
nothingunlesstheysurvived  the  period  ofvesting,andthedaughters 
could  not  have  had  issue  without  taking  vested  shares,  payable 
will  have  its  literal  meaning.     Day  v.  Radcliffe  3  Ch.  D.  654. 

Probably,  however,  Mendfuim  v.  Williams  and  Day  v.  Rad- 
cliffe  cannot  stand  together. 

4.  Where  the  gift  to  the  children  is  vested  at  birth  and 
payment  only  is  postponed,  and  there  is  no  provision  for  the 
issue  of  the  children  and  a  gift  over  in  the  event  of  death 
before  the  shares  become  payable:  as,  for  instance,  to  A.  for 
life  and  then  to  his  children,  to  be  divided  at  twenty-one,  with 
a  gift  over  if  any  die  before  their  shares  are  payable,  in  this 
case  payable  will  be  held  to  mean  attaining  twenty-one,  for 
otherwise  the  issue  of  those  children  would  not  take  who  died 
in  the  lifetime  of  the  tenant  for  life  over  twenty-one.  Hallifax 
V.  WiUon,  16  Ves.  168;  Walker  v.  Main,  1  J.  &  W.  1;  Salisbttry 
V.  Lavib,  1  Ed.  465 ;  Re  Williams,  12  B.  317;  Hayward  v. 
Jame^^  28  B.  523 ;  Wakejieki  v.  Maffet,  10  App.  C.  423. 
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The  construction  will  be  the  same  where  the  issue  only  of     ^tl:^ 


such  children  are  provided  for  as  die  under  twenty-one.  Mocaita 
V.  LindOy  9  Sim.  56. 

If,  however,  there  is  after  a  bequest  for  life  a  bequest  to  When  the 

U8ue  of  those 

children  vested  at  their  births,  and  the  time  of  division  is  alone  dyinj?  before 
postponed  with  provision  for  the  issue  of  children  dying  at  any  dig,ribu'tion 
time  during  the  life  of  the  tenant  for  life,  and  a  gift  over  1*^  f^ /^'^^ii^®*^ 
they  die  before  the  legacies  become  payable,  the  word  payable  eyenta. 
will  bear  its  ordinary  meaning  and  refer  to  the  death  of  the 
tenant  for  life. 

For  instance,  if  the  gift  be  to  A.  for  life,  then  to  her  children^ 
to  be  transferred  to  them  at  twenty-one,  and  if  any  die  before 
their  shares  are  payable,  leaving  issue,  to  such  issue,  and  if 
any  die  before  their  shares  are  payable  without  issue  over,  since 
the  fund  becomes  actually  payable  on  the  death  of  the  tenant 
for  life,  and  there  is  no  reason  to  adopt  any  other  construction 
in  order  to  favour  the  issue,  who  are  already  provided  for,  the 
gift  over  will  be  good  on  the  death  of  the  legatees  during  the 
life  of  the  tenant  for  life,  though  they  may  have  attained 
twenty-one.  WillvwtVa  Trusts,  7  Eq.  532 ;  Chell  v.  CAett,  23 
W.  R.  252. 

It  may,  however,  be  noticed  that  the  construction  of  payable,  ^^j^^^^^f 
as  meaning  attaining  twenty-one,  especially  in  cases  under  the  words  upon 
first  head,  is  materially  assisted  by  such  words  as  "  to  be  paid,"  tion. 
or  "  payable  "  at  twenty-one,  and  "  it  is  no  strain  to  understand 
the  testator  as  adverting  merely  to   the  age  of  twenty-one, 
which  he  had  just  before  appointed  as  the  period  of  payment." 
Hallifax  v.  Wilson,  16  Ves.  168. 

5.  If  the  death  of  the  tenant  for  life  is  the  earliest  period  at  ^^^J^j^j^ 
which  the  gift  can  be  payable ;  if,  for  instance,  the  gift  is  to  i«  contingent 

,  .  •  upon  Burvi- 

such  as  survive  the  tenant  for  life,  to  be  paid  at  twenty-one,  ving  tbe 
with  a  gift  over  upon  death  before  the  shares  become  payable ;  ]^^^i^y. 
the  word  payable  would  in  all  probability  receive  its  ordinary  *J^^®^j^*" 
meaning  and  be  referred  to  the  period  ordistribution.   Bielefield  meaning. 
V.  Record,  2  Sim.  354. 
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xzxix.        Gifts  Over  upon  Death  before  actually  Receiving 

THE  Legacy. 

Gift  to  When  it  is  clear  that  the  testator  refers  only  to  legatees 

attheteau-  living  at  his  death  and  there  is  a  gift  over  if  any  die  before 

with  adrift  *^^^''  ^^^^^^  ^^^  payable  or  before  receiving  their  shares,  the 

over  upon  gift  ovev  Cannot  refer  to  death  in  the  lifetime  of  the  testator. 

death  before  ...  .- 

payment  V.-C.  Kindorsley,  in  such  a  case,  held  that  the  gift  over  was 
good  with  regard  to  the  shares  of  those  who  died  within  a  year 
after  the  testator's  death ;  but,  apparently,  in  such  a  case,  the 
Court  would  inquire  at  what  time  the  money  might  have  been 
paid.  Arrowsmittis  Ti^usU,  29  L.  J.  Ch.  775;  6  Jur.  N.  S. 
1231 ;  on  appL,  2  D.  F.  &  J.  474 ;  In  re  Cluxston;  Chaston  v. 
Seago,  18  Ch.  D.  218;  Wilk^  v.  Bannister,  33  W.  R.  922. 

In  the  same  way  under  an  immediate  bequest  with  a  gift 

over  upon  death  "before   me  or  before  the  division  or  6nal 

division  of  my  estate,''  the  gift  over  takes  efifect  upon  the  shares 

of  legatees  dying  within  a  year  from  the  testator  s  death.    In  re 

CoUison ;  CoUison  v.  Barber,  12  Ch.  D.  834 ;  In  re  WiUcins  ; 

Spender  v.   Duckworth,  18  Ch.  D.  634.     See   In  re  Potts; 

Hooley  v.  Fountain,  W.  N.  1884,  106. 

Gift  over  If>  however,  the  gift  over  is  in  the  event  of  death  before  the 

beiw«  ^ual    l^g^^y  is  actually  paid  or  received,  there  is  some  doubt  whether 

receipt.  the  gift  over  will  take  effect.     See  Hutdtexm  v.  Manningtmi,  1 

Ves.  jun.  366  ;  4  B.  C,  C.  491 ;  Martin  v.  Martin,  L.  R  2  Eq. 

404  ;  Minors  v.  Battison,  1  App.  C.  429. 

According  to  the  earlier  authorities,  which  have  not  been 
unanimously  followed,  it  seems  that,  though  the  Court  will  be 
unwilling  to  pUt  upon  any  words  a  meaning  which  would  divest 
a  previously  vested  gift  if  the  legatee  dies  before  actually 
receiving  it,  nevertheless,  where  such  an  intention  is  clearly 
expressed,  efifect  must  be  given  to  it.  See  GaskeU  v.  Harman, 
11  Ves.  p.  497: 

"  If  a  testator  thinks  proper,  whether  prudently  or  not,  to  say 
distinctly,  showing  a  manifest  intention,  that  his  legatees, 
pecuniary  or  residuary,  shall  not  have  the  legacies  or  the 
residue,  unless  they  live  to  receive  them  in  hard  money,  there 
is  no  rule  against  such  intention,  if  clearly  expressed.     But  that 
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would  open  to  so  much  inconvenience  and  fraud,  that  the  Court       Ciap. 
is  not  in  the  habit  of  making  conjectures  in  favour  of  such  an 


intention.  In  the  case  of  Hutcheon  v.  Maniiington,  I  admit,  I 
thought  the  meaning  of  those  words  was,  what  they  shall  have 
received  ;  and  I  thought  so  even  after  the  decision.  The  use  I 
have  since  made  of  that  case  is  as  an  authority,  that,  if  the 
words  will  admit  of  not  imputing  to  the  testator  such  an  inten- 
tion, it  shall  not  be  imputed  to  him."  See,  too,  Sitwell  v. 
Bernard,  G  Ves.  535. 

Thus,  for  instance,  as  already  noticed,  death  before  receiving 
will  not  mean  before  actually  receiving,  but  before  being 
entitled  to  receive.  See,  too.  Whiting  v.  Force,  2  B.  571 ;  and 
see  In  re  Kirkbridea  Trusts,  L.  R.  2  Eq.  400. 

On  the  other  hand,  if  the  intention  is  clearly  expressed  the 
legacy  will  be  divested  if  the  legatee  dies  before  actually 
receiving  payment.  Whitman  v.  Aitken,  2  Eq.  414 ;  Johnson 
v.  Crook,  12  Ch.  D.  639.  See,  however,  Martin  v.  Martin, 
supra;  MtTiors  v.  Battison,  supra;  Bubb  v.  Padwick,  13 
Ch.  D.  517. 

In  the  same  way  if  there  is  a  gift  upon  trust  for  sale  and  Death  before 
division  among  certain  legatees,  a  gift  over  if  any  die  before  the  pietedL 
sale  is  completed  is  valid.     FavXkener  v.  Uollingworth,  cit.  8 
Ves.   559 ;  Elwin  v.  Elwin,  8   Ves.   547 ;   see  Beimard  v. 
Montague,  1  Mer.  433 ;  see  11  Ves.  508. 

But  even  when  the  gift  over  is  upon  death  before  actual  Ni^ligence  of 

.  1         n  1         executor  wiU 

receipt,  the  negligence  of  an  executor  will  not  be  allowed  to  not  prejudice 
prejudice  the  legatee,  and  an  inquiry  will  be  directed  as  to  the    *  ^^* 
time  at  which,  with  reasonable  diligence,  the  legacy  ought  to 
have  been  paid.     Law  v.  Thompson,  4  Russ.  92. 

A  gift  over  upon  death  before  the  execution  of  all  or  any  of  Death  before 

,       ,  ,  \^      execution  of 

the  trusts  of  the  will  is  void.    Roberts  v.  Yovle,  49  L.  J.  Ch.  trusta. 
744. 

Gifts  Over  upon  Death  Unmarried  and  without  Issue. 

1.  In  a  gift  over  upon  death  unmarried  without  any  ex-  Unmarried, 
planatory  context,  unmarried  means  never  having  been  married. 
Dalrymple  v.  Hall,  29  W.  R.  421. 
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Ohap. 
ZXXIX. 

Gift  over 
upon  death 
munaiTied 
and  withoat 
issne  when 
vested  inte- 
rests are 
given  upon 
marriage. 


Unmarried 
may  refer  to 
a  second 
marriage. 


Gift  over 
upon  death 
unmarried 
and  without 
issue  after  a 
prior  gift  to 
the  legatee 
for  life,  and 
then  to  his 
children. 


2.  Where  vested  interests  are  given  at  twenty-one  or 
marriage,  a  gift  over  upon  death  unmarried  and  without  issue 
will  mean  never  having  been  married.  Heywood  v.  Heyvx)od, 
29  B.  9 ;  Pratt  v.  Mattheiu,  8  D.  M.  &  G.  522 ;  Oonne  v.  Cooke, 
15  W.  R  676. 

3.  And,  perliaps,  the  same  construction  would  be  adopted 
where  the  gift  is  to  A.  simply  and  if  he  dies  unmarried  and 
without  issue  over ;  the  argument  in  favour  of  the  construction 
being  that  A.'s  interest  would  then  be  indefeasible  upon  his 
marriage.  See  Heywood  v.  Heywood,  anpixi;  see  In  re 
Saunders'  Trusts,  3  K.  &  J.  152  ;  Radford  v.  WiUis.  7  Ch.  7. 

The  case  of  Doe  d.  Baldwin  v.  Raudivg,  2  B.  &  Aid.  441,  is 
not  opposed  to  this  view,  since  the  donee  there  left  a  husband 
surviving  her,  so  that  upon  no  construction  of  unmarried 
could  the  gift  over  take  eflfect.  The  point  did  not  arise  in 
Bell  V.  Phyn,  7  Yes.  450. 

4.  Of  course,  if  the  legatee  were  married  at  the  date  of  the 
will  this  construction  would  be  impossible. 

In  Crosthvxiite  v.  Dean,  5  Eq.  245,  a  gift  over  of  a  fund  in 
case  the  legatee  should  marry  or  die  unmarried,  where  the 
legatee  was  married  at  the  date  of  the  will  and  of  the  testator's 
death,  but  her  husband  was  believed  to  be  dead,  was  held  to 
refer  to  a  second  marriage.  See,  too,  Lepine  v.  Bean,  10  Eq. 
160 ;  Smith  v.  Charles,  13  W.  R.  224. 

5.  If  the  gift  is  to  A.  for  life,  remainder  to  his  children,  and 
if  A.  dies  unmarried  and  without  issue  over,  unmarried  will  bo 
read  as  equivalent  to  not  having  a  wife  at  his  death.  To  read 
it  as  never  having  been  married  would  increase  the  chance  of 
intestacy,  since  in  that  case,  if  A.  married  and  had  no  children, 
the  gift  over  would  not  take  effect ;  and,  again,  the  word 
unmarried  would  be  mere  surplusage.  Doe  d.  Everett  v.  Cooke, 
7  East.  269 ;  In  re  Sanders  Trusts,  L.  R.  1  Eq.  675. 


"And"  changed  into  "or"  in  Gifts  Over. 

Devise  to  A.  1-  If  there  is  a  devise  to  A.  in  fee  and  if  he  dies  under 
ITe <]Ue8*under  tweuty-one  and  without  issue  over,  "and"  will  not  be  read 
2iandwithout''or."     To   do  SO  would  liave  the  eflfect  of  divesting  a  prior 

iBfeiie  over.  «>        * 
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devise   in   events   other  than  those    mentioned.     Malcolm  v.      ^?J?^ 

Malcolm,  21  B.  225  ;  Coates  v.  Hart,  32  B.  349 ;  3  D.  J.  &  S. 

504. 

And,  similarly,  a  gift  to  A.  for  life,  and  then  to  her  children, 
and  if  she  dies  under  twenty-one  and  without  children  over,  will 
not  be  construed  as  if  it  were  under  twenty-one  or  without 
children.     Key  v.  Key,  1  Jur.  N.  S.  372. 

2.  If  the  devise  is  to  A.  in  tail  and  if  he  dies  under  twenty-  Devwe  to  A. 

in  tail,  and  if 

one  and  without  issue  over,  "  and  "  will  not  be  read  "  or.'*     Orey  he  diea  under 
V.  Pearson,  6  H.  L.  61,  and  Doe  d.  Usher  v.  Jessep,  12  East,  out^ur* 
288 ;  overruling  Browrisword  v.  Edwards,  2  Ves.  sen.  243,  so  **^®''* 
far  as  it  is  an  authority  on  this  point.     In  this  case  there  is 
reason  for  contending  that  the  devise  over  ought  to  be  read  as 
equivalent  to  "if  he  dies  under  twenty-one  or  at  any  time 
without  issue,"  since  the  estate  would  take  effect  as  a  remainder 
after  an  estate  tail;  but  this  would  deprive  the  issue  of  any 
benefit  if  the  devisee   died   under  twenty-one   leaving   issue, 
unless  the  devise  were  read  under  twenty-one  without  issue,  or 
at  any  time  without  issue,  involving  a  very  considerable  altera- 
tion of  the  words  of  the  will. 

This  latter  construction,  however,  would  perhaps  be  adopted 
if  the  original  devise  in  tail  were  made  contingent  upon  the 
devisee  attaining  twenty-one  or  having  issue.  Brownsword  v. 
Edwards,  2  Ves.  sen.  243. 

3.  A  different  question  arises  where  the  gift  over  is  upon  Gift  over 
two  events,  one  of  which  includes  the  other,  as  **  if  A.  dies  un-  ewenU^e  of 
married  and  without  children."  dud^  the 

If  the  gift  is  to  A.  for  life  and  then  to  his  children  absolutely,  other, 
so  that  if  A.  has  no  children  there  would  be  an  intestacy,  there 
are  three  possible  constructions : 

a.  If  possible,  unmarried  will  be  held  to  mean  unmarried  at  Uninarried  if 
the  time  of  death,  and  it  is  then  unnecessary  to  change  "  and  "  mean  not 
into  "  or."     Doe  v.  Ratvding,  2  B.  &  Aid.  441 ;  Doe  d.  Everett  "^^^^ 
v.  Cooke,  7  East,  269 ;  In  re  Sandei^s  Triists,  L.  11 1  Eq.  675 ; 

see  ante,  p.  488. 

The  same  is  the  case  if  unmarried  means  "  not  married  by 
consent."    DiUon  v.  Han^is,  4  Bl.  N.  S.  321. 

b.  If,  however,  it  is  clear  that  unmarried  must  mean  never  If  unmarried 
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must  mean 
never  mar- 
ried, "and 
will  be 
changed 
into  "or." 


Gift  over 
after  an  ab- 
solute into- 
terest,  if  the 
legatee  dies 
before  mar- 
riage and 
without 
issue. 


Gift  over 
upon  two 
independent 
events. 


having  been  married,  it  seems  doubtful  whether  "  and  "  will  not 
be  changed  into  ''  or."  According  to  the  earlier  cases,  there  is 
no  doubt  that  the  change  would  be  made.  Wilson  v.  Bayly, 
3  B.  P.  C.  195 ;  Hepuxyrth  v.  Taylor,  1  Cox,  112;  Maberley  v. 
Strode,  3  Ves.  450 ;  Bell  v,  Phyn,  7  Ves.  453. 

These  cases  are,  however,  of  doubtful  authority,  since  the 
term  "  unmarried  "  would  probably  now  in  all  similar  cases  be 
held  equivalent  to  *'  not  married  at  the  death." 

The  question  in  Gh^ey  v.  Pearson,  6  H.  L.  61,  was  so  different 
that  it  can  hardly  be  said  to  have  any  bearing  upon  this  point. 

c.  But  if  the  gift  is  to  A.  absolutely,  and  if  he  dies  before 
marriage  and  without  children  over,  "and"  will  not  be  read 
"or,"  as  to  do  so  would  be  to  increase  the  defeasibility  of 
interests  already  completely  disposed  of  in  all  events.  Sec- 
combe  v.  Edwards,  28  B.  440. 

"  And  "  will  not  be  changed  into  "  or  "  where  the  gift  over  is 
upon  death  in  the  testator's  lifetime,  and  before  receiving  any 
benefit.    In  re  Kirldbride's  Trusts,  L.  R  2  Eq.  400. 

4.  Where  the  two  events  upon  which  the  gift  over  is  made 
to  depend  are  independent  of  each  other,  there  can  be  no  reason 
for  changing  "  and  "  into  "  or."  Day  v.  Day,  Blay,  703 ;  Reed  v. 
Braithwaite,  11  Eq.  514 ;  see  Barker  v.  Young,  33  B.  353. 


Change  of  "or"  into  '*and"  in  Gifts  Oviol 


Gift  over 
upon  death 
under  age 
or  without 
lawful  issue. 


1.  If  there  is  a  devise  to  A.  in  fee  if  she  dies  leaving  lawful 
issue,  but  if  she  dies  under  age  or  without  lawful  issue  over, 
"  or  "  will  be  read  "  and.*'  Johnson  v.  Simcock,  6  H.  &  N.  6 ; 
9  W.  R.  895. 

2.  If  the  devise  is  to  A.  in  fee,  and  if  he  dies  under  twenty- 
one  or  without  issue  over,  "  or  "  will  be  read  "  and,"  to  favour 
the  issue  of  A.  Fairfield  v.  Morgan^  2  B.  &  P.  N.  R.  38 ;  Denn 
d,  Wilkins  v.  Kemeys,  9  East,  366 ;  Eastman  v.  Baker,  1  TaunU 
174 ;  Morris  v.  Mon^,  17  B.  198. 

3.  If  the  devise  is  to  A.  for  life,  remainder  to  his  children  in 
tail,  and  if  A,  dies  under  twenty-one  or  without  children  over, 
it  is  doubtful  whether  "  or  "  would  be  read  "  and."  According 
to  the  earlier  authorities,  the  change  would  be  made.     Hasker 
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V.  Stittan,  1  Bing.  501 ;  9  J.  B.  Moo.  2 :  but  see  Cooke  v.  Mire-       ^»P- 
Jmitse,  34  B.  27.  


4.  And  where,  after  a  prior  absolute  gift,  the  gift  over  is  upon  Gift  over 
failure  of  issue  or  some  other  event,  such  as  not  making  a  will,  of  issue  or 
"  or  "  will  be  read  «  and,"  though  the  gift  over  may  thereby  ^^^^^^^^ 
become  void.     Incorporated  Society  v.  Richards,  1  D.  &  War. 

258 ;  Greated  v.  Oreated,  26  B.  621 ;  Oreen  v.  Hai^ey^  1  Ha. 
428. 

5.  But  if  the  devise  is  to  A.  in  tail  and  if  he  dies  under  pevise  to  A. 

in  tail,  Mid  if 

twenty-one  or  without  issue  over,  "  or    will  not  be  construed  he  dies  under 
"  and  ;  *'  though,  on  the  other  hand,  it  seems  that  if  the  devisee  o^^  ^^jj^^ 
died  under  twenty-one  leaving  issue,  the  gift  over  would  not  be  °^^- 
held  to  have  taken  effect,  so  that  the  devise  would,  in  fact,  be 
construed  as  equivalent  to  "if  A.  dies  under  twenty- one  without 
issue  or  without  issue  at  any  time."    Moiiimer  v.  Hartly,  6  Ex. 
47 ;  SouUe  v.  Gerard,  Cro.  Eliz.  525 ;  Woodivard  v.  Glccsbrook, 
2  Vem.  388;   and   Lord  St.  Leonard's  judgment  in  Grey  v. 
Pearson,  6  H.  L.  61.     The  devise  over  in  this  case  takes  effect 
as  a  remainder  after  an  estate  tail. 

6.  But  if  the  devise  over  after  an  estate  tail  to  A.  is  in  case  Gift  over  in 

Cftse  of  defttli 

of  the  death  of  A.,  or  want  of  his  issue,  "  or  "  must  be  read  of  the  devisee 
"  and,"  in  order  to  preserve  the  prior  estate.     MonJdiotise  v.  Ss^j^ue!  °* 
MonJchouse,  3  Sim.  119. 

7.  "Or"  will  be  read  "and"  when  a  gift  is  given   upon  "Or" read 
either  of  two  events,  as  upon  attaining  twenty-one  or  marriage,  the  gift  over 
and  there  is  gift  over  upon  death  under  twenty-one  or  un-  i^y^^-^^^ 
married,  the  rift  over  being  otherwise  inconsistent  with  the  ^^^  ^^  ^^^ 

!  of  the  two 

prior  gift.     Grant  v.  Dyer,  2  Dow.  87 ;  Thompson  v.  Teuton,  events. 
22  L.  J.  Ch.  243 ;  Tlvackeray  v.  Hampson,  2  S.  &  St.  214 ; 
G^nmshawe  v.  Pickup,  9  Sim.  591 ;  Collett  v.  CoUett,  35  B. 
312. 

8.  In  some  cases  where  there  has  been  a  gift  contingent  upon  Gift  over 

.•  «.  ^•  r     •    k  1  •/»  upon  deftth 

attammg  twenty-one,  subject  to  a  life  interest,  and  a  gift  over  before  the 
upon  death  before  the  tenant  for  life  or  under  twenty-one,  "  or  "  ^^p'^' 
has  been  read  "  and."  Miles  v.  Dyer,  5  Sim.  435  ;  8  Sim.  330 ;  ""^er  21. 
Bewley  v.  Meech,  25  B.  197. 

And  if  a  gift  over  upon  death  under  age  or  without  leaving  a 
husband  is  afterwards  referred  to  as  "  in  case  of  death  under 
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r^T^      age  as  aforesaid,"  "  or  "  will  be  read  "  and."    Weddell  v.  Mundy, 
-  6  Ves.  341. 


Gift  Over  upon  Death  without  Children. 

"  Children  "  Tn  many  cases  where  an  estate  in  fee  is  given,  followed  by  a 
in  a  gift  over  gift  over  in  the  event  of  the  devisee  dying  without  children,  the 
without**^^  word  children  has  been  construed  as  synonymous  with  issue. 
chUdren.         j)oe  v.  Webber,  1  B.  &  Aid.  713 ;  Doe  cL  Simpson  v.  Simpson, 

5  So.  770 ;  4  Bing.  N.  C.  333 ;  Doe  tl  Blesard  v.  Simjyson,  3  M. 

6  Gr.  929;  Bax^on  v.  Cosby,  4  De  G.  &  S.  261 ;  Parker  v.  Birks, 
1  K.  &  J.  156  ;  Riclmrds  v.  Davies,  13  C.  B.  N.  S.  69,  861 ;  see 
Mathews  V.  Gardiner,  17  B.  254. 

And  the  same  construction  would  perhaps  be  put  upon  a 
similar  gift  over  after  an  absolute  bequest  of  personalty.  Synges 
Ti-wsU  3  Ir.  Ch.  379 ;  see  Stone  v.  MauXe,  2  Sim.  490. 


Gifts  Over  upon  Death  without  leaving  or  having 

Issue. 

leaving  The  word  leaving  in  a  gift  over  upon  death  without  leaving 

ecjuivaient  to   issue  wiU,  if  possible,  be  so  construed  as  not  to  destroy  prior 
having.  vested  interests,  it  will  in  fact  be  taken  as  equivalent  to  "  with- 

out having  had  children  who  take  vested  interests." 

1.  Thus,  when  there  is  a  bequest  or  devise  to  A.  for  life  and 
after  his  death  to  his  children,  whether  a  particular  time  is 
fixed  at  which  their  shares  are  to  vest  or  not,  followed  by  a  gift 
over  upon  the  death  of  A.  without  leaving  children,  the  children 
of  A.,  either  at  their  birth  or  at  the  particular  time  appointed, 
as  the  case  may  be,  take  indefeasible  interests  not  liable  to  be 
defeated  by  death  during  the  life  of  A.  Maitland  v.  Chalie, 
6  Mad.  243 ;  Marshall  v.  HUl,  2  Mau.  &  S.  608 ;  Ex  parte 
Hooper,  1  Dr.  264 ;  Kennedy  v.  Sidgwick,  3  K.  &  J.  540 ;  Re 
Thompsoii's  Ti^usts,  6  De  G.  &  S.  667;  White  v.  Hia,  4  Eq.  265  ; 
Casamajor  v.  Strode,  8  Jur.  14;  In  re  Broivn*8  Trust,  16  Eq. 
239  ;  Trehar^ie  v.  Layton,  L.  R  10  Q.  B.  459. 

2.  The  same  construction  has  been  followed  whcFC  there  was 
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a  devise  to  A.  absolutely  and  after  her  death  without  leaving       Chap, 
issue  over.     White  v.  Hight,  12  Ch.  D.  751.  

3.  The  Court,  however  will  not  depart  from  the  ordinary 
meaning  of  the  word  leaving,  in  order  to  vest  interests  which 
were  not  vested  before. 

When  the  gift  is,  for  instance,  if  the  tenant  for  life  leaves 
children,  to  all  such  children,  with  a  gift  over  in  the  event  of 
his  death  without  leaving  children,  the  word  leaving  must  have 
its  ordinary  meaning.  In  these  cases  the  condition  of  surviving 
the  tenant  for  life  is  part  of  the  original  gift,  and  there  is  no 
question  of  divesting  a  prior  gift.  Sfiejffield  v.  Kennett,  27  B. 
207  ;  4  De  G.  &  J.  593 ;  Bytheaeu  v.  Bythesea,  17  Jur.  645  ;  23 
L.  J.  Ch.  1004 ;  Young  v.  Turner,  1  B.  &  S.  550 ;  see  In  re 
Watson* 8  Trust,  10  Eq.  36,  and  the  comments  therein  upon 
Bryden  v.  Willett,  7  Eq.  472 ;  Jeyes  v.  Savage,  10  Ch.  555  ; 
and  see  Hedges  v.  Harper,  3  De  G.  &  J.  129. 

4.  It  seems  the  words  "  without  having  any  child  "  may  be  Without 
construed  as  equivalent  to  "  without  having  had  "  any  child.  cWld!^  *°^ 
Weakley  d.  Knight  v.  Rugg,  7  T.  R  322 ;   Wall  v.  Toinlinson, 

16  Ves.  413 ;  Jeffreys  v.  Conner,  28  B.  328. 

5.  But  the  words   "  without   any  children  "  mean  without  w^ithont  any 
children  at  the  death.     Thicknesse  v.  Liege,  3  B.  P.  C.  365 ;  *^»>^1»^^°- 
Jeffreys  v.  Conner,  supra;  sec  In  re  Ilambleton ;  Ilambleton 

V.  Ilambleton,  W.  N.  1884,  157. 
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CHAPTER  XL. 

GIFTS   OVER   UPON   DEATH   WITHOUT   ISSUE. 

Chap.  XL.  When  there  is  a  gift  over  upon  the  death  of  A.  without  issue 
Gift  over  before  a  given  perio<l,  the  gift  over  takes  effect  upon  the  failure 
'^P??  ^^^^      of  issue  of  A.,  not  necessarily  at  his  death,  but  at  any  time 

of  the  devisee  ,  ,  "^  ^      ^  ^  "^ 

without  issae  before  the  given  period,  whether  the  will  is  before  or  since  the 
period*  ^^^  Wills  Act.     Jarman  v.  Vye,  L.  R.  2  Eq.  784. 
Gift  over  It  is  not  quite  clear  whether  a  devise  upon  failure  of  issue  to 

^nShouriLue  ^^^^  ^^  certain  named  legatees  as  should  be  "then  living,** 
to  persons       which  would  in  a  will  before  the  Act  Jiave  been  held  to  take  effect 

then  Jiving. 

upon  failure  of  issue  of  the  ancestor  at  his  death,  or  at  any 

time  during  the  lives  of  the  surviving  legatees,  would  now  be 

held  to  take  effect  only  upon  failure  of  issue  of  the  ancestor  at 

his  death.     See  Murray  v.  Addenbrook,  4  Russ.  407 ;  Gr^reen* 

wood  V.  Verdon,  1  K.  &  J.  74. 

Eflfect  of  the        By  the  29th  section  of  the  Wills  Act,  1  Vict  c.  26,  words 

^e\vnis  Act  "  wbich  may  import  either  a  want  or  failure  of  issue  of  any 

upon  gifts  in    person   in  his   lifetime,  or  at   the    time  of  his  death,  or  an 

default  of  .  .  .     ! 

issue.  indefinite  failure  of  his  issue,  shall  be  construed  to  mean  a  want 

or  failure  of  issue  in  the  lifetime,  or  at  the  time  of  the  death  of 
such  person,  and  not  an  indefinite  failure  of  his  issue,  unless  a 
contrary  intention  shall  appear  by  the  will,  by  reason  of  such 
person  having  a  grior  estate  tail  or  of  a  preceding  gift  being, 
without  any  implication  arising  from  such  words,  a  limita- 
tion of  an  estate  tail  to  such  person  or  issue,  or  otherwise: 
provided  that  this  Act  shall  not  extend  to  cases  where  such 
words  as  aforesaid  import  if  no  issue  described  in  a  preceding 
gift  shall  be  born,  or  if  there  shall  be  no  issue  who  shall  live  to 
attain  the  age  or  otheiwise  answer  the  description  required  for 
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obtaining  a  vested  estate  by  a  preceding  gift  to  such  issue.**     Chap.  XL. 
See  In  re  Chinnei^*8  Estate,  1  L.  R.  Ir.  296. 

The  words  dying  without  male  issue  will,  under  this  section,  Death  with- 
be  restricted  to  male  issue  living  at  the  death  of  the  ancestor.  mal& 
Upton  V.  Hardman,  I.  R.  9  Eq.  157. 

This  section  does  not  apply : — 

1.  Where  the  words  used  are  heirs  of  the  body,  and  not  issue.  In  what  cases 

the  section 

Han^  V.  Davis,  1  Coll.  416;   Re  SaUe)^,  11   Ir.  Ch.  236;  does  not 
Daxvsan  v.  SmaU,  9  Ch.  651.  '  "PP^^' 

2.  Where  the  failure  of  issue  would  not  before  the  Act  have 
been  construed  to  import  an  indefinite  failure  of  issue.  Moi^^ 
V.  Morris,  17  B.  198. 

3.  Apparently  it  would  not  apply  where  there  is  a  gift  of 
personalty  to  A.  and  the  heirs  of  his  body,  followed  by  a  gift 
over  in  default  of  his  issue.  At  any  rate,  it  does  not  where 
realty  and  personalty  are  given  together  in  tail.  Green  v. 
Oreen,  3  De.  G.  &  Sm.  480 ;  see  Greemvay  v.  Greenway,  2  D. 
F.  &  J.  137 ;  Green  v.  Giles,  5  Ir.  Ch.  25. 


Referential  Construction  of  Gifts  Over  upon  Death 

WITHOUT  Issue, 

The  construction  of  gifts  over  in  default  of  issue  is  not 
aflTected  by  the  Wills  Act,  where  those  words  are  construed  to 
mean  default  of  issue  to  take  under  the  preceding  limitations. 
It  becomes  necessary,  therefore,  to  consider  in  what  cases  the 
referential  construction  has  been  adopted. 

A.  Where  the  words  are  for  default  of  svxih  issue,  they 
naturally  refer  to  the  issue  before  mentioned. 

1.  This  is  clearly  the  case  where  the  prior  limitations  are  in  Gift  over  m 
tail.     Doe  d,  Phipps  v.  Lord  Miilgrave,  5  T.  R.  320.  ^<.J  jgg^e, 

2.  So  where  the  prior  limitations  are  to  children  and  their  f.^*®' J""/*^ 

'■  tions  in  taiL 

heirs,  a  gift  over  in  default  of  such  issue  means  in  default  of  After  llmita- 
such  children.     Doe  d.  Coniberhach  v.  Perryn,  3  T.  R.  484 ;  ^"""^  ^  '*^ 
Hex  V.  Marquess  of  Stafford,  7  East.  521. 

But  if  there  is  anything  to  show  that  the  children  were 
intended  to  take  estates  tail,  the  words  in  default  of  such  issue 
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After  limita- 
tions for  life. 


After  limita- 
tions giving  a 
first  Bon  a  life 
interest  only, 
and  the  other 
sons  estates 
tail 


Inaccurate 
use  of  the 
word  **  such." 


may  be  referred  to  the  word  heirs  so  as  to  cut  down  the  estates 
to  estates  tail.  Thus,  where  the  limitation  was  to  the  first  and 
other  sons  and  their  heirs,  a  gift  over  in  default  of  such  issue 
was  referred  to  the  word  heirs,  the  intention  being  that  the 
sons  were  to  take  in  succession.  Lewis  d.  Ormond  v.  Waters, 
6  East,  336. 

In  Biddulph  v.  Lees,  8  E.  &  B.  289,  the  intention  to  give 
estates  tail  was  apparent  from  the  shifting  clause. 

3.  And  even  though  the  limitation  be  to  children  simply,  so 
that  they  would  only  take  for  life,  a  gift  over  in  default  of  such 
issue  will  be  construed  referentially.  Hay  v.  Earl  of  Coventry , 
3  T.  R.  83 ;  Den^  d.  Breddon  v.  Page,  3  T.  R,  87,  n. ;  11  East, 
603, 71. ;  Ashley  v.  Ashley,  6  Sim.  358 ;  Bridger  v.  Ramsay,  10 
Ha.  320 ;  Be  Arnold's  Estate.,  33  B.  163. 

4.  On  the  other  baud,  where  there  is  a  limitation  to  a  first 
son  without  more,  followed  by  limitations  in  default  of  such 
issue  to  the  other  sons  in  tail,  the  Court  will  lay  hold  of  small 
circumstances  to  give  the  first  son  also  an  estate  tail. 

Thus,  in  Evans  d,  Brooke  v.  Astley,  3  Burr.  1569,  there  was 
the  circumstance  that  the  testator  referred  to  the  earlier  limita- 
tations  as  including  the  "  parent  and  his  descendants." 

In  Clements  v.  Paske,,  3  Doug.  384,  the  limitation  to  the  first 
son  was  referred  by  the  word  "  likewise  "  to  other  limitations  in 
fee. 

And  see  Doe  d.  Harris  v.  Taylor,  10  Q.  B.  718,  which  may 
perhaps  be  supported  on  the  ground  that  the  words  "  the  elder 
of  such  sons  and  the  heirs  of  his  body  to  take  before  the  younger," 
applied  to  the  first  son  as  well  as  to  the  others.  See,  however. 
Barnacle  v.  Nightingale,  14  Sim.  456  ;  and  see  Galley  v.  Bar- 
rington,  2  Bing.  387  ;  In  re  Denny's  Estate,  I.  R.  8  Eq.  427. 

5.  The  pHTud  facie  meaning  of  the  word  *'  such  '*  is  to  refer 
the  word  with  which  it  is  coupled  to  earlier  words,  so  that  the 
latter  word  is  only  a  compendious  statement  of  the  earlier  limi- 
tations ;  it  may,  however,  have  the  converse  effect,  if  there  is 
anything  upon  the  will  to  show  that  the  testator  used  the  earlier 
word  in  the  sense  of  the  later ;  and  the  word  *'  such  *'  may  be 
rejected,  if  the  term  with  which  it  is  coupled  and  that  to  which  it 
refers  are  so  inconsistent  with  each  other,  that  the  testator  cannot 
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have  meant  the  one  as  a  mere  compendious  reference  to  the    ^'^^P-  ^^ 
other. 

Thus,  a  devise  to  A.  and  his  heirs,  and  in  default  of  such  issue 
over  would,  perhaps,  in  a  will  cut  down  A/s  estate  to  an  estate 
tail.    See  Idle  v.  Cook,  1  P.  Wms.  70. 

And  in  Parker  v.  Tootal,  11  H.  L.  143,  where  the  devise  was 
to  Thomas  for  life,  remainder  to  the  first  son  of  the  said  Thomas 
in  tail  male  lawfully  begotten,  sevei*ally  and  successively  ;  and 
for  want  of  such  lawful  issue  either  of  Thomas  or  of  James, 
over,  the  word  such  was  practically  rejected  and  Thomas  took 
an  estate  tail 

B,  When  there  is  a  devis2  to  A.  for  life,  followed  by  particular  Gift  over  in 
limitations  in  favour  of  some  of  his  issue,  with  an  ultimate  igsue  simply, 
limitation  on  failure  of  the  issue  of  A.,  the  question  aiises 
whether  the  intention  was  to  benefit  all  the  issue,  notwithstand- 
ing the  incomplete  enumeration  of  them  under  the  special 
limitation,  in  which  case,  in  wills  before  the  Wills  Act,  the  gift 
over  in  default  of  issue  will  give  A.  an  estate  tail,  or  whether 
the  issue  intended  to  be  benefited  are  suflBciently  indicated  by 
the  special  limitations,  in  which  case  the  failure  of  issue  will  be 
construed  to  mean  such  issue  as  before  mentioned. 

1,  If  the  devise  is  to  A.  for  life,  then  to  his  children,  so  that  When  the 
they  take  vested  estates  in  fee  or  tail,  and  in  default  of  issue  of  tiona  are  to 

A.  over,  issue  means  the  issue  before  mentioned,  and  A.*8  estate  for  H^J^ith 
will  not  be  enlarged.    Foster  v.  Hayes,  2  E.  &  B.  27 ;  4  E.  &  "^^^^J^^ 

B.  717;  Towns  v.  Wentwoi-th,  11  Moo.  P.  C.  526;  Smy/7i  v.  in  fee  or  in 
Power,  I.  R  10  Eq.  192 ;  see  Boiue7i  v,  Lewis,  9  App.  C.  890. 

And  this  is  the  case,  though  the  children  included  under  the  When  the 
prior  limitations  may  be  sons  only  and  not  daughters,  and  though  tions  include 
the  prior  estates  may  be  in  tail  male.     Turke  v.  Frenchnian,  2  ^^^  ^^y- 
Dyer,  171 ;  1  And.  8  ;  Baker  v.  Tuckei^  11  Ir.  Eq.  104  ;  3  H.  L. 
106 ;  Orattan  v.  Langdale,  11  L.  R  Ir.  473. 

QuAJ&re,  whether  it  makes  any  diflFerence  in  the  construction 
of  the  gift  over  in  default  of  issue  that  the  ancestor  has  children 
living  at  the  date  of  the  devise.  See  Doe  d.  Todd  v.  Tueshury, 
8  M.  &  W.  514,  commented  on  in  4  E.  &  B.  730. 

2.  If,  however,  the  prior  limitations  include  less  than  the  whole  W.*^®*?.  *^f 

'  '  ir  ^  ^  prior  limita- 

number  of  sons  the  referential  construction  will  not  be  adopted,  tions  include 
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Chap.  XL.    Langley  v.  Baldwin,  1  Kq.  Ab.  185,  pi.  29,  cit.  1  P.  W.  759 ; 


When  the 
failure  of 
iasne  is  re- 
stricted to 
such  failure  at 


Gift  over  in 
default  of 
iBflue  after  a 
power  to 
appoint  to 


less  than  the    A,'0.  V.  Siitton,  1  P.  W.  753 ;  3  B.  P.  C.  75  ;  Stanley  v.  Lennard, 
Zlt^r^r'"'^'^  Arab.  355 ;  1  Ed.  87 ;  Key  v.  Key,  4  D.  M.  &  G.  73. 

The  referential  construction  is,  however,  more  readily  adopted 
where  the  limitations  arc  to  some  of  the  issue  at  twenty-one, 
and  there  is  a  gift  over  in  default  of  issue  who  attain  twenty- 
one.    Sanders  v.  Ashford,  28  B.  609. 

3.  If  the  failure  of  issue  is  restricted  to  failure  at  the  death 
of  the  parent  the  referential  construction  will  not  be  adopted,  as 
it  might  have  the  effect  of  divesting  the  interests  of  children 

the  ancestor*!  who  had  died  before  the  tenant  for  life  leaving  children. 
Westwood  v.  Soutfieyy  2  Sim.  N.  S.  192 ;  Exjmrte  Hooper,  1 
Dr.  264  ;  Re  Tookey's  Trust,  21  L.  J.  Ch.  402 ;  In  re  Biron, 
1  L.  R.  Ir.  258. 

4.  If  the  gift  is  to  A.  for  life,  then  to  such  issue  as  he  should 
appoint  by  will  and  if  A.  dies  without  issue  over,  issue  in  the 
gift  over  is  held  to  refer  to  the  issue  before-mentioned,  that  is 

issue  by  will  to  say,  issue  living  at  the  death  of  A.  Target  v.  Gaicnt,  1  P.  W. 
432 ;  Hockley  v.  Mawbey,  1  Ves.  jun.  143  ;  3  B.  C.  C.  82 ;  Leeming 
V.  Sherratt,  2  Ha.  14;  Hanan  v.  Drew,  10  Ir.  Eq.  333;  East- 
ivood  v.  Avison,  L.  R.  4  Ex.  141. 

5.  When  the  limitations  to  issue  are  contingent  upon  attaining 
a  certain  age,  it  seems  the  referential  construction  would  not  be 
adopted.  Doe  d,  Rew  v.  L\icraft,  1  M.  &  Sc.  573 ;  8  Bing.  386 ; 
Franks  v.  Price,  6  Sc.  710 ;  5  Bing.  N.  C.  37  ;  3  B.  182. 

6.  In  wills  before  the  Wills  Act,  where  the  devise  to  children 
is  without  words  of  limitation  so  that  they  only  take  estates  for 

the^Will8*A<^  '^^*^'  ^^^  referential  construction  will  not  be  adopted,  but  the 

parent  will  take  an  estate  tail  in  remainder  after  the  life  estates. 

Parrw  Swindells,  4  Russ.  283.     Bennett  v.  Lowe,  5  M.  &  Pay. 

485 ;  7  Bing.  535,  is  not  inconsistent  with  this  rule,  since  the 

gift  over  was  not  upon  an  indefinite  failure  of  issue ;  and  Wight 

V.  Leigh,  15  Ves.  564,  which  conflicts  with  the  latter  branch  of 

this  rule,  would  probably  not  now  be  followed. 

C.  Similar  rules  Apply  to  personalty. 

Referential  1.  Thus,  in  a  bequest  to  A.  for  life  and  then  to  his  children 

of  gifts  over    ^^^  ^f  ^  ^ies  without  issue  over,  the  gift  over  refers  to  the 

upon  death      failure  of  the  objects  of  the  prior  gift.    Doe  d.  Lyde  v.  Lyde, 
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Where  the 
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1  T;  R.  593 ;  Salkeld  v.  Vemon,  1  Ed.  64 ;  Rohhison  v.  Hunt,    ^*P  ^ 


4  B.  450 ;  In  re  Wyiidhara's  Trusts,  L.  R.  1  Eq.  290 ;  In  re  without  issue 
Sanders*  Trmts,  ib,  675.  personalty. 

"  If  there  be  no  child  there  can  be  no  other  issue,  and  if  there 
be  a  child,  the  child  will  take  the  whole,  and  there  will  be 
nothing  to  limit  over."  Per  Turner,  L.  J.,  Pride  v.  Fooks,  3 
De  G.  &  J.  252. 

Where  family  plate  was  settled  on  A.  for  life,  with  remainder 
to  B.  his  first  son  for  life,  with  remainder  to  B.'s  first  son 
absolutely  and  in  the  event  of  B.'s  first  son  dying  under  twenty- 
one  and  without  issue  to  the  second  and  other  sons  of  B.  in  the 
same  way,  and  in  default  of  sons  of  B.  similar  limitations  in 
favour  of  the  second  and  other  sons  of  A.  absolutely,  with  an 
ultimate  limitation  if  there  should  be  no  son  of  A.  or  B.  who 
should  attain  twenty-one  or  die  under  that  age  leaving  issue, 
the  ultimate  gift  over  took  effect,  though  B.  attained  twenty- 
one.     Cardigan  v,  Curzon  Howe,  9  Eq.  358. 

2.  Where  the  prior  rifts  to  the  children  are  not  vested  so  that  Where  the 
there  may  be  issue  who  may  not  take  under  them,  for  instance,  ksue  are 
children  of  children  who  die  before  the  time  of  vesting,  it  is  less  ^°  "*^^ 
easy  to  admit  the  referential  construction  and  it  seems  that 
without  some  further  indications  to  be  collected  from  the  will  it 

will  not  be  adopted.  Pride  v.  Fooks,  3  De  G.  &  J.  252 ; 
Walker  v.  Mower,  16  B.  365. 

And  the  same  is  the  case  where  the  gifts  to  the  children  are 
only  to  arise  upon  a  contingency,  as  for  instance,  if  the  legatee 
marries.  Andree  v.  Ward,  1  Russ.  260 ;  Campbell  v.  Harding, 
2  E.  &  M.  390 ;  2  CI.  &  Fin.  431 ;  8  Bl.  N.  S.  469. 

Under  a  gift  to  a  tenant  for  life  and  then  to  such  children  as 
she  should  leave  at  her  decease,  with  a  power  of  appointment  to 
the  tenant  for  life  in  the  event  of  her  death  without  issue,  the 
referential  construction  was  adopted.  In  re  Merceron'B  Ti^usts  ; 
Davies  v.  Merceron,  4  Ch.  D.  182. 

3.  The  referential  construction  may  be  assisted  by  other  Referential 
limitations.  See  Malcolm  v.  Taylor,  2  R  &  M.  416,  where  this  assisted  by 
construction  was  assisted  by  the  devise  of  the  realty.  ^*^  limita- 

4.  And  when  there  is  elaborate  provision  made  for  the  issue  When  the 
of  children  dying  before  the  time  of  vesting  and  bom  within  ^I^J.  dying 
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time  of 
'voHiing  Are 
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Bequest  in 
joint  tenancy 
to  a  parent 
and  children, 
followed  by  a 
gift  over  on 
death  without 
i^aue. 


the  limits  of  perpetuity,  a  gift  over  in  default  of  issue  may 
very  well  be  referred  to  the  prior  lioiitations.  EUicombe  v. 
GompeHz,  3  M.  &  Cr.  127 ;  Trkkey  v.  Tvickeij,  3  M.  &  K  560. 
5.  The  referential  construction  will  not  be  adopted  where 
the  bequest  is  in  joint  tenancy  to  A.  and  her  children,  with  a 
gift  over  in  default  of  issue.  In  this  case  the  whole  is  already 
disposed  of,  whether  children  are  born  or  not,  and  in  the 
absence  of  some  further  indication  of  intention  there  can 
be  no  reason  for  attempting  to  make  the  gift  over  valid  in 
order  to  divest  absolute  interests.  Fisher  v.  Webster,  14  Eq. 
283. 


Cases  before 
the  Wills  Act, 
in  which  gifts 
over  on 
faUare  of 
issue  wUl  not 
import  an 
indefinite 
faUure. 


Gift  over 
upon  failure 
of  the  testa- 
tor*8  own 
issue. 


Gifts  Over  upon  Death  without  Issue  before  the 

Wills  Act. 

Such  words  as  "  dying  without  issue,"  or  "  without  leaviug," 
or  "  having  issue  "  in  devises  before  the  Wills  Act,  are  construed 
to  mean  an  indefinite  failure  of  issue.  Lee*8  Case,  1  Leon.  285, 
pi.  387  ;  Cole  v.  Goble,  13  C.  B.  445. 

But  with  regard  to  personalty,  death  without  leaving  issue  is 
held  to  mean  leaving  issue  at  the  death.  And  where  real  and 
personal  estate  is  devised  by  the  same  words,  death  without 
leaving  issue  will  import  an  indefinite  failure  of  issue  as  regards 
the  realty,  but  a  failure  of  issue  at  the  death  as  regards  the 
personalty.  Foiih  v.  Chapman,  1  P.  W.  663;  Bamfonl  v. 
Chadiuick,  2  W.  R.  530. 

The  failure  of  issue  will,  however,  be  restricted  in  devises  of 
realty : 

1.  If  the  ulterior  limitations  are  made  to  depend  upon  a 
failure  of  issue  of  the  testator  and  there  are  found  amongst  the 
ulterior  limitations  provisions  which  could  not  reasonably  be 
meant  to  depend  upon  a  general  failure  of  issue,  such  as  direc- 
tions for  payment  of  debts.    Rye's  Settlement,  10  Ha.  106. 

It  has  been  said  that  a  devise  on  failure  of  the  testator's  own 
issue,  he  having  none  at  the  time,  will  in  itself  be  sufficient  to 
show  that  the  testator  does  not  refer  to  an  extinction  of  issue 
at  any  time.  The  cases,  however,  quoted  in  support  of  the 
proposition  cannot  be  said  to  establish  the  exact  point,  since  in 
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all  of  them  the  devise  over  wbs  for  payment  of  debts  or  legaciea    ^^^P  ^^- 
French  v.  Cadddl,  3  B.  P.  C.  257 ;  Wellington  v.  Wellington, 
4  Burr.  2165 ;  1  W.  Bl.  645 ;  L7jtton  v.  LyUon,  4  B.  C.  C.  441 ; 
Sanfoi^d  v.  Irby,  3  B.  &  Aid.  654. 

In  Bagot  v.  Legge,  12  W.  R  1097 ;  4  N.  R.  492,  it  was 
assumed  that  a  devise  upon  failure  of  the  testator's  issue, 
though  he  had  none  at  the  time,  would  have  been  void  for 
remoteness. 

2.  If  the  devise  is  upon  death  without  issue  under  twenty-  Dcnth  with- 

.  ,         out  issue 

one  or  over  twenty-one,  or  upon  some  other  event  personal  to  under  21. 
the  devisee.     Toovey  v.  Bassett,  10  East,  460;  Right  v.  Day,  16 
East,  67 ;  Gwynn^  v.  Berry,  I.  R.  9  C.  L.  494. 

The  same  rule  has  been  applied  where  the  limitations  were 
upon  death  under  twenty-one  and  without  issue.  Glover  v. 
Monckton,  3  Bing.  13 ;  Boe  d,  Johnson  v.  Johnson,  8  Ex.  81. 

But  the  rule  does  not  apply  where  the  event  is  not  purely 
personal  to  the  devisee;  for  instance,  if  the  gift  over  is  if  A. 
survives  B.  and  dies  without  issue.    Feakes  v.  Standley,  24  B.  485. 

9 

3.  So,  too,  with  regard  to   personalty,  a  gift  over  if  A.  dies  A"  "■^g""^* 

personalty. 

under  twenty-one  without  issue  means  issue  living  at  his  deat)i. 
Pawlet  V.  Doggei,  2  Vem.  85 ;  Maiiin  v.  Lovg,  ib,  151 ;  Moms 
V.  Morris,  17  B.  198. 

4.  Failure  of  issue  is  restricted  to  failure  at  the  death  of  the  Gift  over  a< 
parent  if  the  devise  is  on  failure  of  the  issue  of  A.,  then  "at "  or  Jei^Si  ©Alio 
"  on  "  the  death  of  A.  over.     Doe  d.  Smith  v.  Webber,  1  B.  &  "^cestor. 
Aid.  713 ;  Doe  d.  King  v.  Frost,  3  B.  &  Aid.  546 ;  Ex  parte 
Davies,  2  Sim.  N.  S.  114 ;  Parker  v,  Birks,  1  K.  &  J.  156. 

It  makes  no  difference  whether  A.  takes  the  fee  or  only  a  life 
estate  owing  to  the  absence  of  words  of  limitation.  Coltsmann 
V.  Coltsmann,  L.  R.  3  H.  L.  121. 

There  seems  no  reason  to  doubt  that  in  the  case  of  realty  the  Effect  of  the 
words  "after  the  death    of   A."  would   j>rimd  fojcie    mean 
immediately  after  and  have  the  same  restrictive  force  as  they 
have  in  the  case  of  personalty.    Sec  Trotter  v.  Oswald,  1  Cox. 
317. 

But  it  may  appear  from  the  context  that  those  words  were 
not  to  have  a  restrictive  force.  Walter  v.  Drew,  C^m,  373 ; 
Jones  V.  Ryan,  9  Ir.  Eq.  249. 
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Chap.  XL.        Iq  the  same  way  with  regard  to  personalty,  if  the  gift  is  if  A. 
Rule  in  the     die  without  issuc  at,  on,  or  after  his  decease  over,  the  failure  of 

C&SQ  o£ 

penonalty.      issue  means  failure  at  A/s  death.     Pinhwry  v,  Elkin,  1  P.  Wms. 

563;  Trotter  v.  Oswald,  1  Cox,  317;  Wilkinson  v.  South,  7 

T.  R,  555 ;  Rackstraw  v.  Vile,  1   S,  &  St.  604 ;  Hedges  v. 

Harper,  3  De  G.  &  J.  129. 

Effect  of  a  5.  So,  too,  if  a  sum  of  money  is  to  be  paid  upon  the  decease 

paTa^smn^of   ^^  *^^  devisee,  upon  failure  of  whose  issue  the  estate  is  given 

money  upon    over,  or  within  a  short  time  afterwards,  the  failure  of  issue  will 

the  deoease  of 

the  ancestor,    not  import  an  indefinite  failure.     Doe  d.  Smith  v.  Webber,  1 

B.  &  A.ld.  713 ;  Doe  d.  King  v.  Frost,  3  B.  &  Aid.  546 ;  Nichols 

V.  Hooper,  1  P.  W.  198 ;  2  Vern.  686 ;  Blinston  v.  Warburton, 

2  K.  &  J.  400;  Rye's  Settlement,  10  Ha.  106.     Perhaps  Keily 

V.  Fowler,  6  B.  P.  C.  309 ;  Wilm.  298,  comes  under  this  head. 

Gift  over  in         6.  A  gift  over  upon  failure  of  issue  to  persons  "then  living," 

issue  to  the  persons  being  such  as  must  be  ascertained  within  the  limits 

UvkiK*^' "  ^^^"  ^^  perpetuity,  will  not  be  construed  to  mean  an  indefinite  failure 

of  issue.     Murray  v.  Addenbrook,  4  Russ.  407 ;  Greemvood  w 

Verdon,  1  K.  &  J.  74. 

In  such  cases  the  failure  of  issue  contemplated  is  not  a  failure 
at  the  death  of  the  ancestor,  but  at  any  time  during  the  lives 
of  the  legatees  to  take  under  the  gift  over.  Cases  supra  cit., 
and  Crowder  v.  Stone,  3  Russ.  217 ;  and  see  Jarman  v.  Vye, 
L.  R.  2  Eq.  784. 
Candy  v.  In  Candy  v.  Campbell,  8  Bl.  N.  S.  469 ;  2  CI.  &  F.  421,  a 

ampo  .  ^j^  ^  default  of  issue  to  the  testator's  nephews  and  nieces  who 
might  be  living  at  the  time,  was  held  void  for  remoteness.  In 
this  case  the  nephews  and  nieces  may  not  all  have  been  bom 
at  the  testator's  death,  the  donees  therefore  would  not  have  been 
ascertained  within  the  limits  of  perpetuity. 

In  Gee  v.  Audley,  1  Cox,  324,  the  point  does  not  appear  to 
have  been  raised  whether  the  failure  of  issue  could  be  restricted 
to  the  lives  of  the  persons  to  take  under  the  gift  over. 

Of  course,  where  the  class  to  whom  the  property  is  given  on 
failure  of  issue  would  include  persons  coming  into  being  at 
any  time  before  the  failure  of  issue  takes  place,  there  is  no 
reason  for  restricting  the  failure  of  issue.  Webster  v.  Parr,  26 
B.  236. 
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In  the  same  way,  where  the  class,  to  whom  the  gift  is  made    Chap.  XL. 
upon  failure  of  issue,  is  not  to  be  ascertained  at  the  time  when  Gift  in  default 
the  failure   happens,  but  upon  some  collateral  event ;  if,  for  class  ascer- 
instance,  the  gift  is  upon  failure  of  issue  to  the  children  of  my  ^o  col-'*^" 
brothers  living  at  the  death  of  my  last  child,  so  that  the  class  l*t«ral  event, 
to  take  is  ascertained  at  a  different  time  from  the  period  of 
possession,  there    is  no   reason  for  restraining  the  failure   of 
issue,  since  children  may  take  transmissible  interests  without 
surviving  the  failure  of  issue.     GaiTett  v.  Cockerell,  1  Y.  &  C.  C, 
494. 

7.  It  would  seem  that  the  same  principle  ought  to  apply  Gift  in  default 
where  the  gift  is  to  several,  and  if  any  die  without  issue  to  the  TOr^vora. 
survivors. 

Therefore,  in  such  a  case,  if  survivors  means  those  who  survive  when  sur- 
the  failure  of  issue,  the  failure  of  issue  can  only  import  a  re-  refe" tlTthe 
stricted  failure.     The  cases,  however,  seem  to  show  that  a  mere  ?*"^"'^  ^^ 

issue. 

gift  if  any  die  without  issue  to  the  survivors  without  more 
would  be  suflScient  to  restrict  the  failure  of  issue  to  the  death 
of  the  parent.  Hughes  v.  Sayer,  1  P.  Wms.  534 ;  Ran^layh  v. 
Ranelagh,  2  M.  &  K.  441 ;  Weshvood  v.  Southey,  2  Sim.  N.  S. 
192 ;  Tumet*  v.  Framptmi,  2  Coll.  331. 

But  if  survivor  means  not  the  person  surviving  the  failure  of  When  sur- 
issue  but  the  longest  liver  of  the  legatees,  so  that  one  legatee  merety  ^wnong 
surviving  another  would  take  a  transmissible  interest  before  *^®  legatees, 
the  failure  of  issue,  the  failure  of  issue  will  not  be  restricted. 
Chadock  v.  Cowley,  Cro.  Jac.  695. 

It  is  submitted  that,  where  the  meaning  of  survivors  is  clear.  Effect  of 
words  of  limitation  superadded  are  immaterial;  but  where  it  is  Hmitluon. 
doubtful  whether  the  survivorship  contemplated  is  between  the 
legatees  or  is  to  be  referred  to  the  period  of  failure  of  issue, 
words  of  limitation  superadded  afford  a  strong  argument  that 
the  former  was  intended.  Massey  v.  Hudson,  2  Men  130; 
O'Donohoe  v.  King,  8  Ir.  Eq.  185. 

Upon  the  same  principle,  in  all  those  cases  where  survivors  when  nur- 
would  be  read  others,  or  there  is  an  intention  to  benefit  not  ^£°j|^;^\^  JJ^ 
merely  the  persons  who  survive  the  failure  of  issue,  but  their  *^®  «<«>/>«. 
sth^pes,  the  failure  of  issue  will  not  be  restricted.     Roe  v.  Scott, 
Feame,  C.   R.   473, 7i;    Taylor  v.    Walker,  13  W.  R,   986; 
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Ch>p.  XL.    Assignees  of  Leadbeatei%  I.  R  8  Eq.  422 ;  see,  too,  M'Clenaghan 

V.  Bankhead,  L  R.  8  C.  L.  195. 

Gift  over  in         8.  There  is  no  authority  for  saying  that  a  gift  on  failure  of 

issue  to  ft        issue  to  A.,  a  definite  named  person  without  more,  would  have 

nftmed  peraon.  ^j^^  ^^^^  ^j  restricting  the  failure  of  issue.    Lord  Beavderh  v. 

Doi^mer,  2  Atk.  307 ;  Barloiv  v.  Saltei^  17  Ves.  479;  see  Feame, 

C.  R.  481. 

Intention  to        On  the  other  hand,  a  gift  in  default  of  issue  of  A.  to  two 

sonml  enjoy,     persons,  or  such  of  them  as  should  be  then  living,  has  been  held 

™*'°^  sufficient  to  show  that  the  testator  meant  a  personal  enjoyment 

by  the  legatees  and  could  not  therefore  have  intended  a  general 

failure  of  issue.     Wilson  v,  Cheanut,  I.  R,  1  Eq.  559.     Perhaps 

itoe  d.  Sheers  v.  Jeffery,  7  T.  R.  589,  may  stand  on  this  ground. 

Jones  V.  Cvllimore,  3  Jur.  N.  S.  404,  where  the  gift  was  on 

failure  of  issue  to  such  of  my  children  as  may  be  then  living, 

and  if  none  should  bo  then  alive  to  a  person  named  and  a  clasp., 

must  probably  be  supported  on  the  ground  that  the  testator 

showed  by  the  gift  to  children  then  living  that  he  did  not  intend 

an  indefinite  failure  of  issue,  and  not  on  the  ground  that  the 

ultimate  gift  was  to  a  definite  person. 

Wh3re  the  9.  Perhaps  failure  of  issue  would  be  restricted  if  the  subse- 

estates  are  all  quent  estates  are  all  given  to  living  persons  for  life  only.    Roe 

'"*  ^^^*  d.  Sheers  v.  Jeffery,  7  T,  R.  589 ;  see  Trafford  v.  Boehm,  3  Atk. 

440. 

Where  tbe  10.  If  the  estate  devised  is  pur  autre  vie  a  limitation  over  in 

autre  vfe.        default  of  issue  is  good,  since  it  cannot  be  held  to  mean  a  failure, 

which  might  take  place  after  the  determination  of  the  estate. 

Croly  V.  Croly,  Batty,  1 ;  Manning  v.  Moore,  Ale.  &  Nap.  96 ; 

Lee  V.  Flinn,  ib.  418. 

Devise  on  a         n,  jf  i\^q  property  devised  is  a  reversion  which  comes  into 

general  failure  . 

of  issne  of  a    possession  only  after  the  failure  of  issue  of  some  person,  a  devise 
dependent  on  of  such  reversion  after  failure  of  the  issue  in  question  is  in  effect 


JotuS^  lines    ^^  immediate  devise  of  the  reversion  and  therefore  valid.    And 
of  issue.  even  if  the  event  upon  which  the  reversion  is  expressed  to  be 

devised  is  larger  than  and  includes  the  event  upon  which  it 
comes  into  possession,  the  devise  will  be  good  if  in  effect  the 
two  events  are  the  same,  and  the  intention  is  merely  to  devise 
the  reversion.    If,  for  instance,  the  reversion  falls  into  possession 
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on  failure  of  issue  by  a  particular  wife  of  the  testator  and  the    <^*P.  ^fL. 
testator  devises  it  upon  a  general  failure  of  issue,  the  devise  is 
good,  as  the  birth  of  issue  by  a  second  marriage  would  revoke 
the  will.    Jones  v.  Morgan^  Feame,  C.  R  App.  677 ;  3  B.  P.  C 
322 ;  Lytton  v.  Lytton,  4  Bro.  0.  C.  441. 

In  the  same  way,  if  the  testator  erroneously  recites  that  he  is 
entitled  to  the  reversion  of  certain  estates  on  the  death  of  a  son 
without  issue  generally,  and  then  devises  the  reversion  on 
failure  of  such  issue,  the  devise  is  good,  the  intention  being  clear 
to  devise  the  reversion.  Lewis  v.  Templar,  33  B.  625 ;  see  BaixJcea 
v.  Holnie,  1  Buss.  394,  n. 

But  a  mere  devise  of  a  reversion  upon  a  failure  of  a  lai-gcr. 
class  of  issue  than  that  upon  which  it  is  limited,  will  not  operate 
as  an  immediate  devise  of  the  reversion.    Lady  Lanci<boroxigh 
V.  Fox,  Cas.  temp.  Talb.  262. 
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CHAPTER  XLL 


SHIFTING   CLAUSES. 


Chap.  XIX 


Life  estate 
coming  into 
possession 
in  event 
upon  which 
the  shifting 
clause  is  to 
take  effect. 


Possession  of 
settled  estates 
primd  facie 
refers  to 
possession 
und*'r  the 
settlement. 


Meaning  of 
"entitled.'* 


Where  estates  are  given  by  will,  and  there  is  a  clause  shifting 
the  lands  if  the  devisee  comes  into  possession  of  estates  pre- 
viously settled,  the  estates  go  over  if  the  event  happens.  Cope 
V.  Earl  de  la  Warr,  8  Ch.  982. 

And  the  shifting  clause  will  operate  upon  the  life  interest  of 
a  tenant  for  life,  though  his  interest  is  such,  that  if  he  comes 
into  possession  of  the  settled  estates,  his  life  interest  under  the 
will  must  at  the  same  time  come  into  possession ;  so  that,  in 
eflTect,  the  gift  of  the  life  interest  is  nugatory.  LamJxirde  v. 
Peach,  4  Dr.  553 ;  1  D.  F.  &  J.  495. 

When  estates  devised  by  will  are  directed  to  shift  on  the 
devisee  coming  into  possession  of  settled  estates,  the  presumption 
is  that  the  testator  means  a  possession  under  the  settlement ; 
and,  therefore,  if  the  devisee  comes  into  possession  of  the  settled 
estates  not  under  the  settlement,  but  under  an  entirely  new 
title,  for  instance,  under  the  will  of  a  tenant  in  tai),  who  bad 
barred  the  entail,  the  shifting  clause  will  not  take  effect. 
Taylor  v.  Earl  of  Harewood,  3  Ha.  372;  Wande^forde  v, Car  rick, 
I.  R.  5  Eq.  486. 

A  foiiioHy  where  the  shifting  clause  is  to  take  effect  on  the 
devisee  becoming  entitled  to  other  estates  under  any  existing  or 
future  will  or  settlement  and  he  becomes  entitled  by  descent 
from  his  father,  though  the  latter  took  under  a  will,  the  devised 
estates  will  not  shift     Walniesley  v.  Gerard,  29  B.  321. 

The  term  entitled  would  in  such  a  clause  mean  entitled  in 
possession.  Unihers  v.  Jaggard,  9  Eq.  200 ;  see  G^ryWa  Trusts, 
6  Eq.  589 ;  In  re  Finch ;  Abbiss  v.  Bumey,  28  W.  R.  903. 
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If  the  devisee  takes  the  settled  estates  not  under  the  settle-    Chap.  XIJ. 
ment  existing  at  the  date  of  the  will,  but  under  a  resettlement,  Whether  » 
which  can  be  looked  upon  as  a  continuation  of  the  old  title,  settled  esutes 
the  devisee  taking  the  same  interest  under  the  resettlement  as  ^^  - 
he  would  have  taken  under  the  old  settlement,  except  so  ifar^.Y^.^*^* 
as  his  interest  has  been  diminished  for  his  own  benefit,  the  danise. 
shifting  clause  takes  effect.     Harrison  v.  Bowtidy  2  D,  M.  &  G. 
190;  see  In  re  Croker'a  Estate,  I.  R.  2  Eq.  58;  Wright  v. 
Marshall,  51  L.  T.  781. 

If  the  devisee  takes  under  the  resettlement  a  diminished 
interest  in  the  settled  estates  or  the  estates  themselves  are 
diminished  in  quantity,  the  shifting  clause  has  no  effect. 
Fazake7*ley  v.  Ford,  4  Sim.  390 ;  see  3  A.  &  £.  897;  Gardiner  v. 
JeUicoe,  12  C.  B.  N.  S.  568 ;  Meyrick  v.  Laws,  9  Ch.  237. 

On  the  other  hand,  if  the  testator  expressly  gives  directions 
to  have  a  portion  of  the  settled  estates  settled  to  other  uses, 
the  devolution  of  the  settled  estates  to  the  devisee  diminished 
by  that  portion  will  not  prevent  the  operation  of  the  shifting 
clause.  Micklethwait  v.  Micklethwait,  4  C.  B.  N.  S.  790 ;  and 
see  Stacpoole  v.  Stacpoole,  2  Con.  &  Law.  489,  501. 

The  shifting  clause  will  not,  in  the  absence  of  a  clear  in- 
tention, take  effect  where  the  devisee  has  only  an  interest  in 
remainder  in  the  settled  estates.  Monypeimy  v.  DeHng,  2 
D.  M.  &  G.  145 ;  Citrzon  v.  Curzon,  1  Giff.  248 ;  Bagott  v. 
Legge,  84  L.  J.  Ch.  156 ;  12  W.  R.  1097. 

As  to  the  repeated  operation  of  a  shifting  clause,  see  Doe  d. 
Lunfdey  v.  Earl  of  Scarborough,  3  A.  &  E.  2,  897;  Monypenny 
v.  D&tHng,  2  D.  M.  &  G.  145. 

It  seems  a  shifting  clause  would  not  avoid  jointures  and 
portions  properly  charged  upon  the  estates  previous  to  their 
shifting.     Holviesdale  v.  West,  12  Eq.  280. 

Where  an  estate  devised  by  will  is  directed  upon  the  devolu-  In  what  cases 
tion  of  settled  estates  to  the  devisee  to  go  over  to  the  next  directed  to 
remainder-man,  as  if  the  tenant  for  life  were  dead,  the  estate  *^^'  ^  ***® 

nexb  re- 

will  shift  to  trustees,  to  preserve  contingent  remainders  where  mainder-man 

.     ,  1  «     ,  will  go  *o  the 

there  are  contmgent  remamders  to  unborn  sons  oi  the  tenant  trustees  to 
for  life  whose  life  estate  has  ceased ;  though,  strictly  speaking,  P'^®"*'^®- 
if  the  tenant  for  life  were  dead,  the  estate  of  the  trustees  to 
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Chftp.  XLI.   preserve  would  also  be  at  an  end.    Doe  v.  Heneage,  4  T.  R  13 ; 

see  the  opinion  of  Fearne,  C.  R  App.  No.  6 ;  Stanley  v.  Stardey, 

16  Vc8.  491 ;  MoMce  v.  Langham,  11  Sim.  260;  12  Sim.  615 ; 

and  see  11  CI.  &  F.  667 ;  Lambarde  v.  Turtoii,  4  Dr.  553 ; 

1  D.  F.  &  J.  495 ;  see  Lord  Kevlls  v.  Earl  of  Bective,  34  B. 

587. 

Who  is  As  to  whether  the  heir  or  remainder-man  is  entitled  to  the 

the'inter-^      Tcnts  during  the  period  between  the  shifting  of  the  estate  to 

mediate  rents,  x^q  trustees  and  the  birth  of  issue  to  take,  it  seems  that  a 

direction  that  the  rents  may  be  applied  for  the  maintenance 

of  a  remainder-man  even  during  the  lifetime  of  a  tenant  for 

life,  would  be  sufficient  to  show  that  the  rents  were  not  to  go 

to  the  heir.     Turton  v.  Lambarde,  1  D.  F.  &  J.  495  (judgment 

of  the  L.  J.  Turner);  UEyncoxirt  v.  Gh^egory,  34  B.  36. 

On  the  other  hand,  in  the  absence  of  some  such  intention, 
they  would  go  to  the  heir.     Stanley  v.  Stanley,  16  Ves.  491 ; 
and  see  per  Kindersley,  V.-C,  Lambarde  v.  Peach,  4  Dr.  553. 
Estate  When  the  devised  estate  is  directed  to  go  over,  as  if  the 

uii'cctod  to 

shift  as  if  the  person  becoming  entitled  to  the  settled  estates  were  dead  with- 

dead  withmTt  ^^*  issue,  the  next  remainder-man  takes  on  the  event  happen- 

issue.  ing.     Mornce  v.  Langham,  8  M.  &  W.  194. 
In  snch  case        And  in  such  a  case,  if  the  next  limitations  in  I'emainder  are 

trustees  to  i  .    x  -ii 

preserve  wiU  contmgent,  the  estates  will  not  go  to  trustees  to  preserve  con- 
not  ta  e.  tingent  remainders  during  the  life  of  the  person  from  whom 
the  estate  is  shifted,  since  their  estate  would  in  any  event  be 
inadequate  to  support  contingent  remainders  limited  upon  a 
failure  of  issue  of  such  person  after  his  death.  Carr  v.  Earl  of 
Errol,  6  East,  58. 

When  the  devised  estates  are  directed  to  go  to  the  next 
remainder-man,  as  if  the  person  taking  the  benefit  upon  the 
accruer  of  which  the  estate  is  to  shift  were  dead  .without  issue, 
the  construction  will  not  be  influenced  by  the  fact  that  the 
younger  children  of  the  person  firom  whom  the  estates  shift 
may  happen  to  take  no  benefit  under  the  settlement.  Doe  v. 
Earl  of  Scarborough,  3  Ad.  &  K  1. 
Issue  limited       But  whcre  estates  were  devised  to  several  sons  successively 

to  issue  ..-11.1  •1  ii.ii 

capable  of       in  tail  male,  with  remainder  to  the  children  of  the  sons  in  tail 
the  SiSuon  general,  with  remamder  over,  and  the  estates  were  directed  to 
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go  over  upon  the  acquisition  of  settled  estates  (which  could  not    ^^*P-  ^^^ 
go  to  any  female  issue  of  the  testator's  sons),  as  if  the  person  of  the  devised 
taking  the  settled  estates  were  dead  without  issue,  the  words  ceding  the 
"  without  issue  "  were  confined  to  issue  capable  of  taking  under  ^^i^J^'^ 
the  limitations  of  the  devised  estate  preceding  the  next  re- 
mainder.    Gardiner  v.  Jellicoc,  12  C.  B.  N.  S.  5G8;  11  H.  L. 
323. 
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CHAPTER  XLII. 


GIFTS   BY   REFERENCE. 


Chap.  XLII.       A  BEQUEST  of  chattels  to  a  person  and  his  heirs  or  successors 

Chattels  given  to  go  according  to  the  limitations  of  real  estate  or  as  heirlooms 

TO ashclr" ^  vests  absolutely  in  the  person  named,  whether  such  words  as 

looma.  "  so  far  as  the  rules  of  law  and  equity  permit,"  or  "to  be  enjoyed 

and  go  with  the  title,"  are  added  or  not     The  Court,  in  fact, 

refuses  to  treat  such  a   bequest  as  executory.     RmoUind  v. 

Morgan^  6  Ha.  463 ;  2  Ph.  764 ;  In  re  Johnston ;  Cockei^ell  v. 

Earl  of  Essex,  26  Ch.  D.  538. 

The  cases  of  Gower  v.  Grosvenor,  Bam.  54 ;  5  Mad.  337,  and 
Trafford  v.  Trafford,  3  Atk.  347,  so  far  as  they  express  a  con- 
trary opinion,  are  overruled. 
Chattels  to  go  In  the  same  way  a  gift  of  chattels  to  such  persons  as  should 
from  time  to  time  be  the  holders  of  a  title,  so  far  as  the  iiiles 
of  law  permit,  vests  absolutely  in  the  first  holder  of  the  title 
after  the  testator's  death,  though  he  may  have  been  bom  at  the 
testator's  death,  and  could,  therefore,  have  been  cut  down  to  a 
life  interest.  ToUemaclie  v.  Coventiy,  2  CI.  &  F.  611 ;  8  Bli. 
N.  S.  547 ;  In  re  Viscount  Exnimith ;  Eamiouth  v.  Praed,  23 
Ch.  D.  158. 
Chattels  to  go  A  gift  of  personalty  as  heirlooms  to  the  persons  for  the  time 
with  realty,  being  entitled  to  real  estate,  so  far  as  the  rules  of  law  and 
equity  permit,  vests  absolutely  not  in  a  tenant  for  life  of  the 
real  estate,  but  in  the  first  tenant  in  tail  at  birth,  whether  he 
comes  into  possession  or  not.  Trafford  v.  Trafford,  3  Atk. 
347 ;  Vaivghan  v.  Burslem,  3  Bro.  C.  C.  101 ;  Foley  v.  BnmM, 
1  B.  C.  C.  274;  4  B.  P.  C.  319;  Carr  v.  Lord  ErroU,  14  Ves, 
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478 ;  Lord  Scarsdale  v.  Curzon,  1  J.  &  H.  40;  In  re  Johnsons  Chap,  xui. 
Trust,  L.  R.  2  Eq.  71 G ;  see  Miller  v.  Stanley,  12  W.  R.  780. 

But  the  chattels  will  not  vest  in  a  tenant  in  tail  whose  estate 
is  liable  to  be  divested  by  the  birth  of  issue  to  take  under  prior 
limitations  and  who  dies  before  his  estate  becomes  indefeasibly 
vested.     Hogg  v.  Jones,  32  B.  45. 

A  direction  that  the  personalty  is  not  to  vest  in  a  tenant  in  Direction 
tail  dying  under  twenty-one  will  be  construed  a.s  referring  to  vesting  under 
a  tenant  in  tail  by  purchase  under  the  will,  and  will  prevent     ' 
the  personalty  from  vesting  in  a  tenant  in  tail  by  purchase 
dying   an   infant.     Christie  v.  Gosling,  L.  R.  1   H.  L.  279; 
Harrington  v.  Harrington,  L.  R.  5  H.  L.  87. 

If  the  direction  is  that  a  tenant  in  tail  in  possession  who  Direction  na 
dies  under  twenty-one  shall  not  be  entitled  to  the  personalty, 
but  that  the  personalty  shall  belong  only  to  such  person  as 
shall  first  attain  twenty-one  and  become  entitled  to  an  estate 
tail  in  possession  in  the  real  estate,  the  words  "in  possession**  . 
will  not  be  strictly  construed ;  but  if  a  first  tenant  in  tail  in 
remainder  dies  under  twenty-one,  the  personalty  will  vest  in 
the  next  tenant  in  tail  in  remainder  who  attains  twenty-one. 
Foley  Y.BurneU,  1  B.  C.  C.  274;  4  B.  P.  C.  319;  Martelli  v. 
Holloway,  L.  R.  5  H.  L.  532. 

If  the  gift  of  the  chattels  is  to  the  person  actually  seised  at  Reference  to 
the  death  of  tenants  for  life,  or  to  the  person  seised  of  the  actual  gjon* 
freehold  which  is  defined  as  freehold  in  possession,  or  there  are 
other  clear  words  referring  to  actual  possession,  a  tenant  in  tail 
who  dies  before  coming  into  possession  is  excluded.  Potts  v. 
Potts,  3  J.  &  Lat.  353;  9  Ir.  E.  577;  1  H.  L.  671 ;  Lord  Scarsdide 
V.  Curzon,  1  J.  &  H.  40 ;  see  Cox  v.  Sittton,  25  L.  J.  Ch.  845. 

In  such  a  case,  if  the  tenant  for  life  and  the  first  tenant  in 
tail  bar  the  entail,  but  the  first  tenant  in  tail  dies  before  the 
tenant  for  life,  the  chattels  go  to  the  person  who  would  have 
come  into  possession  if  the  estate  tail  had  not  been  barred. 
Hogg  V.  Jones,  32  B.  45. 

A  declaration  that  no  person  in  existence  at  the  testator's  Proviro 
death  or  born  in  due  time  afterwards  should  have  more  than  a eat^temuBt 
life  interest  in  the  chattels,  and  so  that  no  person  should  acquire  Snwrtain. 
an  absolute  interest  till  the  expiration   of  twenty-one  years 
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Cliap.  XLIT,  after  the  decease  of  all  persons  in  existence  at  the  testator's 
death  and  afterwards  attaining  the  title,  was  held  to  be  void  for 
uncertainty.  In  re  Viscount  Exmouth ;  Exvioiith  v.  P'ixied, 
23  Ch.  D.  158. 

Where  chattels  are  given  to  the  person  or  persons  in  actual 
possession  of  land,  to  go  as  far  as  the  rules  of  law  and  equity 
permit,  but  so  as  not  to  vest  in  any  pei-son  becoming  entitled  to 
an  estate  of  inheritance  who  dies  under  twenty-one,  and  the 
first  tenant  in  tail  in  possession  dies  under  twenty-one,  it  seems 
doubtful  whether  the  chattels  are  carried  on  to  the  next  owner 
within  the  limits  of  perpetuity,  or  whether  there  would  be  a 
lapse.  See  the  opinion  of  Lord  Cairns  in  favour  of  an  intestacy^, 
and  of  Lord  Westbury  in  favour  of  the  transmission  of  the 
property  within  the  limits  of  perpetuity,  in  Harrington  v. 
HarHngtan,  L.  R.  3  Ck  564 ;  ib.  5  H.  L.  87. 
Poweaaion  ^  gjf^  of  chattels  to  the  person  entitled  under  a  deed  of 

UDdi^r  a  deed  ^  ^  ^ 

not  executed,  entail  to  the  possession  of  a  house  where  the  deed  referred  to 

had  never  been  executed  was  held  to  pass  to  the  person  in 

fact  in  possession  of  the  house.     In  re  Marquess  of  Bute; 

Marquess  of  Bute  v.  Ryder,  27  Ch.  D.  197. 

B3qQest8  "in       When  a  bequest  has  been  made  to  several  persons  as  tenants 

manner'' as     in  common  for   life   with   remainder   to   their    childrea  and 

quMt^  '         there  is  a  subsequent  gift  to  the  same  persons  in  the  same 

manner  as  the   prior  bequest,  the  second   bequest  will   be 

subject  to  the  same  limitations  for  life  and  remainders  over. 

MUsom  V.  Awdrey,  5  Ves.  465 ;  Eames  v.  Anstee,  33  R  264 ; 

Smith  v.  Greenhill,  14  W.  R.  912;   Giles  v.  Melsom,  L.  R. 

6H.L.  24.   • 

In  Sweeting  v.  Pi'ideaux,  2  Ch.  D.  413,  a  subsequent  gift  for 
the  life  of  the  legatee  only  "in  the  same  manner  in  every 
respect  and  subject  to  the  same  control "  as  the  prior  gift,  was 
held  on  the  language  of  the  will  to  import  the  limitation  in 
remainder  of  the  prior  gift  to  the  children  of  the  legatee.  See 
Auldjo  V.  Wallace,  31  B.  193 ;  Re  Smith;  Bashford  v.  Chaplin, 
45  L.  T.  247. 

If,  however,  the  original  gift  is  directed  to  fall  into  the  residue 
in  default  of  children  and  the  residue  is  then  given  to  the  same 
persons  "  in  the  same  manner,''  these  woixls  will  be  referred,  if 


REDUPLICATION  OF  CHABQES.  513 

possible,  to  a  tenancy  in  common  or  separate  use.    Shanley  v.  Chap,  xin. 
Bakej',  4  Ves.  731. 

And  where  the  original  gifts  are  absolute,  subject  to  executory 
gifts  over,  a  subsequent  gift  to  be  held  "  in  the  same  manner  " 
as  the  prior  gift  will  not  import  the  executory  gifts  over  if  the 
words  can  be  referred  to  a  tenancy  in  common.  Lv/mJey  v. 
Robbins,  10  Ha.  621 ;  and  see  -ETare  v.  Hare,  24  W.  R.  575. 

The  referential  words  may,  however,  be  strong  enough  to  Gift  by 
import  all  the  limitations  and  restrictions  of  the  preceding  gift,  import  Blithe 
Ro8d  V.  Ro88,  2  Coll.  269 ;  Re  Colshead,  2  De  G.  &  J.  690 :  Re  «°»*^»^^?»  «' 

'  'ft  pnor  gut, 

Shirley's  Trusts,  32  B.  394 ;  Ord  v.  Ord,  L.  R.  2  Eq.  393. 

When  there  is  a  gift  to  a  class  of  persons  living  at  a  particular 
time,  and  a  subsequent  gift  to  the  same  class  without  the 
restriction  of  being  alive  at  the  particular  time,  **  in  the  same 
manner"  as  the  prior  gift,  this  will  not  cut  down  the  class  to 
take  the  second  gift.  Tardley  v.  Yardley,  26  B.  38 ;  Piggott  v. 
Wildes,  26  B.  90;  Be  Wilder  s  Trusts,  27  B.  418. 

But  there  may  be  words  which  will  have  this  effect.  Sivift 
V.  ^mft,  11  W.  R  334 ;  32  L.  J.  Ch.  479. 

For  the  construction  of  a  gift  upon  the  trusts  of  a  settlement 
under  which  appointments  with  hotchpot  clauses  bad  been  made, 
see  Smyth'Pigott  v.  Smyth-Pigott,  W.  N.  1884,  149. 

When  property  is  given  upon  the  same  trusts  as  other  property  Reduplication 
which  is  subject  to  a  power  to  raise  a  definite  sum,  the  property  *** 

so  given  by  reference  is  not  subject  to  an  additional  charge  of 
the  same  amount.  Hindle  v.  Tayloi*,  5  D.  M.  &  G.  577,  599 ; 
Boyd  V.  Boyd,  9  L.  T.  N.  S.  166;  2  N.  R.  486 ;  Baskett  v.  Lodgt?, 
23  B.  138 ;  see  Sambonme  v.  Bwi^y,  I.  R.  11  Eq.  140. 

But  if  the  power  is  to  raise  a  charge  not  exceeding  a  certain 
proportion  of  the  value  of  the  property,  the  power  to  charge  is 
increased  in  proportion  by  the  value  of  the  added  property. 
Cooper  v.  Macdonald,  16  Eq.  258. 

It  may  be  noticed  that  a  bequest  to  persons  "  before  named  "  Gift  to  per- 

sens  "  DoforG 

may  refer  to  persons  before  mentioned,  and  will  not  without  named." 
more  be  confined  to  persons  expressly  mentioned  by  name.     In 
re  HoVnies,  1  Dr.  321 ;  B^nmley  v.  Wright,  7  Ha.  334. 
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/  ^  ▼.  J  -  ■ '-  .*    1  Cox,  324 ;  In  »r  Si^rrV  Trw^te,  6 
.  5^,.  '-,•'•  T.  Z.»  >.'A/.  43  L.  T.  N.  S.  794;  29  W.  R 


:  •  r»  ir ,;  cLirtAblf,  the  object  of  which  is  to  tie  up 
it  :i  :-r  ..'«?  tr.ie.  i<  void  :  as.  for  instance,  a  dcTise 

T  Ti-^'-t^  f  iL^  Penzance  Library,  to  bold  to  them 
^'^j.  ->  f  f  evrf.  for  the  maintenance  and  support 

rr,  I  •  -  -^  T.  Z-^'.i'/,  2  D.  F.  t  J.  75 ;  Tftompsoni  v. 
!  !•   F.  a:  J-  ?!*9:  X^  t.  .A>o.  L.  R  6  P.  C.  381; 

•  x"     -*  1  Cu  D.  41»7:  R^  Dvtfon,  4  Ex.  D.  54; 

•  '.  r-  -'v  W.  X.  1SS4.  174. 
:*-*tr-L:":ii  rp-n  all-nation  beyonii  lives  in  being 
r-/  T-.ir5  after,  is  Kvl.     AnniUftje  v.  Coates,  35  B 

■''^  S- '-''...*  .^  10  Eq.  5G4;  In   re  Cunnhtg' 
.     '.  1 1  Bj.  :>24 :  //*    ^r  MUhaeVs  Tinust^,  46 
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L*  ^t-  a  5r. -^e<ted  that  a  restraint  upon  anticipation  in 
^'    ■:  a  r::Arni^i  ir^inan  onjrbt  to  be  treated  as  an  excep- 

•'  :  r:'->  :\j:.\:ii5t  pt^rpotuity,  as  the  object  of  the  restraint 
:r\xrf-:  t  r  :hr  marritd  woman  the  beneficial  enjoyment 
:..-::•: r:y.     /.   .r  iJ.-^^y;  Bi'clian  v.  Hay,  1 1  Ch.  D.  645. 

"^^*^:«  ::  it  I:.n'is  dtrrisod  bv  the  testator  shall  be  leased 

,r  j:  ii  -::  '-riMlue  to  his  wife's  kindred  is  void.     A.-G. 

'    \  ;;^^   R   lt*:>;   s<re,  too,  Hope  v.  Coriyomtmn  of 

,sr.  -.  J  P.  M,  i  G.  C47:  Pollock  y.  Booth,  1.  R  9  Eq. 
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t  •'  JL  i  r,'-:::ri  not  to  nii>e  the  rent  of  lands  devised  is 

.     ^4  - -,  V.  r  •->  •.R^'  Hnll,  Jac.  381, 
>  .Cr.tr  :ha:  a  devise  of  property  to  a  named  i>erson  to  take 

-}*  :i  a  r\Muote  event  is  void.  See  BaiUces  v.  Holine,  1 
K^ssftv  ^-4  **.;  Lt^rU  t.  T^mi^^,  33  R  625;  Commissioners  of 
r»  .f  -\  w  V.  /V  CJrford,  1  Dr.  &  War.  245,  254. 

\V>:re  A  A^ise  foe  fiftj-fonr  years  was  bequeathed  for  life 
w'::i  rtciai^vivTs.  followed  by  a  direction  upon  the  expiration  of 
:>^  :n:\k»  :o  ivaT^y  freeholds  of  the  testator  upon  the  same 
sna?C55w  :t  w*s  held  that  the  direction  was  not  void  for  perpetuity. 
•\\xi  ▼.  i-wt-.  SS  R  610. 

with  r^gan]  to  remoteness  can  arise  on  limita- 
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EXECUTORY  TRUSTS. 


Qliap.  xmi.      Evert  trust  which  requires  a  future  conveyance  or  settlement 
Executory       is  SO  far  executory ;  but  the  mere  fnct  that  the  testator  con- 

truBti  denned. 

templates  a  future  settlement  will  not  justify  the  Court  in 
putting  upon  the  words  of  a  testator  any  other  than  their  legal 
meaning. 

When  the  testator,  though  contemplating  the  execution  of  a 
future  instrument,  declares  the  trusts  upon  which  the  property 
is  to  be  held  by  reference  to  another  instrument,  those  tnists 
are  looked  upon  as  incorporated  into  the  will  and  must  have 
their  ordinary  legal  meaning.  Christie  v.  Ooding,  L.  R  1  H.  L 
279 ;  see  Viscount  Hohneadale  v.  West,  L.  R  3  Eq.  474. 

If  the  testator  himself  declares  the  trusts  to  be  inserted  in 

the  contemplated  settlement,  the  question  then  is,  "  whether  he 

has  been  his  own  conveyancer,"  in  which  case  the  tnists  declared 

by  him  must  be  literally  followed,  or  whether  the  trusts  declared 

by  him  are  merely  the  headings  of  a  future  settlement,  in  which 

case  they  will  be  so  carried  out  as  to  effectuate  his  intention. 

See  Egerton  v.  Earl  of  Browrdow,  4  H.  L.  1,  210 ;  Avsten  v. 

Taylor,  1  Ed.  361 ;  Amb.  376 ;  BoaiveU  v.  Dillon,  Dru.  temp. 

Sug.  291 ;  In  re  NeUey's  Ti-asts,  26  W.  R  88. 

Thus  a  direction  to  purchase  lands  to  be  held  on  the  trusts 

declared  with  respect  to  other  lands  must  be  obeyed  by  literaUy 

adopting  those  trusts.    Austen  v,  Taylor,  1  Ed,  361;  Amb. 

376. 

Diitinction  In  marriage  articles  the  purpose  of  the  instrument  is  itself 

Q„„Tli^e         sufficient  to  indicate  the  settlor's  intention  that  the  property  is 

^^^^  ^^     to  go  in  strict  settlement,  but  in  a  will  an  intention  that  words 
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are  not  to  have  their  strict  meaning  must  appear  from  the  Ch^p.  Xtm. 

instrument  itself.     Therefore,  though  the  trust  is  executory,  a 

direction  to  settle  property  on  A.  and  the  heirs  of  his  body: 

Seale  v.  SedUy  1  P.  W.  291 ;  Samud  v.  Samuel,  14  L.  J.  Ch.  222 ; 

9  Jur.  222 ;  or  a  devise  in  trust  for  A.,  with  a  direction  to  make 

a  proper  entail  to  the  male  heir  by  him,  will  not  cut  down  Au  to 

less  than  an  estate  tail.    Blackbume  v.  Stables,  2  V.  &  B.  367 ; 

Sweetapple  v.  Biridon,  2  Vem.  636 ;  Harrison  v.  Naylor,2  Cox, 

247;  Randall  v.  DanieU,  24  B.  193;  Marshall  v.  Bousfield,  2 

Mad.  166 ;  and  see  Jervoise  v.  Duke  of  Northumberland,  1  J. 

&  \V.  559  ;  Lovrry  v.  Lowry,  13  L.  R  Jr.  317. 

If,  however,  an  intention  is  manifested  not  to  use  words  in  How  far  the 

rulo  in 

their  strict  legal  sense,  the  trust  will  be  executed  so  as  to  effect  Shellej's 
the  general  intention.  t^x^toTy 

Such  an  intention  is  sufficiently  indicated  if  the  limitation  is  *">»*■• 
to  A.  for  life,  remainder  to  his  heirs :  Mev/re  v.  Meure,  2  Atk. 
265 ;  PapiUon  v.  Voice,  2  P.  Wms.  471 ;  Stonor  v.  Cui^wen,  5 
Sim.  264 ;  Hadwen  v.  Hadwen,  23  B.  551 ;  Bastard  v.  Proby, 
2  Cox,  6 ;  Rochfoi't  v.  Fitzmaurice,  2  D.  &  War.  1 ;  Trevor  v. 
Trevor,  1  H.  L.  239 ;  by  a  direction  that  the  first  taker  should 
be  unimpeachable  for  waste :  Pajnllon  v.  Voice,  2  P.  Wms.  471; 
Feame,  C.  R.  115 ;  by  a  direction  that  he  shall  not  have  power 
to  bar  the  entail :  Leonard  v.  Earl  of  Sussex,  2  Vem.  526 ; 
Feame,  C.  R  115 ;  or  that  the  property  shall  go  over  if  the  first 
taker  dies  without  issue:  Shelton  v.  Watso^i,  16  Sim.  543; 
Thompson  v.  Fisher,  10  Eq.  207 ;  by  the  insertion  of  a  general 
limitation  to  preserve  contingent  remainders  not  limited  to  a 
life :  Vendibles  v.  Mo7-ris,  7  T.  R.  342,  438 ;  Doe  v.  Hicks,  7 
T.  B.  433 ;  by  a  direction  that  a  settlement  shall  be  made  as 
counsel  shall  advise  and  that  issue  are  to  take  in  succession,  and 
according  to  priority.     White  v.  Carter,  2  Ed.  366. 

And  the  same  result,  it  seems,  will  follow  if  the  general  scope 
of  the  limitations  shows  that  they  were  not  to  be  literally 
adhered  to.  Parker  v.  Bolton,  5  L.  J.  Ch.  98 ;  Duncan  v. 
Bluett,  I.  R.  4  Eq.  469. 

As  to  the  effect  of  a  direction  to  make  a  strict  entail,  see  Direction  to 
Oraves  v.  Hicks,  11  Sim.  536 ;  Secdey  v.  StaweU,  I.  R,  2  Eq.  entail 
326. 
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Ohap.    XTiTTI. 

Direction  to 
settle  property 
to  go  with  a 
tiUe. 


The  words 
"  as  far  as  the 
rules  of  law 
permit "  will 
not  make  a 
trust  exe- 
cutory. 


Effect  of  such 
words  where 
the  trust  is 
executory. 


Direction  to 

settle. 


An  executory  trust  to  settle  property  upon  such  trusts  as 
would  correspond  with  the  limitations  of  a  barony  granted  by 
letters  patent  to  several  persons  in  succession  and  the  heirs 
male  of  their  bodies  respectively,  will  be  limited  so  as  to  give 
them  only  estates  for  life,  the  title  being  inalienable.  Sackuille- 
West  V.  Viscount  Holmesdale,  L.  R.  3  Eq.  474 ;  iK  4  H.  L.  543 ; 
Lord  Dorchester  v.  Earl  of  Effingham,  Sir  G.  Coop.  319;  10 
Sim.  587,  n,;  3  B.  180,  nr,  Woolmore  v.  Bui^oivs,  1  Sim.  512 ; 
Banks  v.  Baroness  Le  Despencer,  10  Sim.  576. 

It  is  clear  that  where  chattels  are  directed  to  go  as  heirlooms, 
with  real  estate  "  as  far  as  the  rules  of  law  and  equity  permit," 
these  words  will  not  make  the  trust  executory,  or  enable  the 
Court  to  mould  the  limitations  of  the  personalty.  Christie  v, 
Oosling,  L.  R.  1  H.  L.  279 ;  In  re  Johnsimi;  Cockerell  v.  Earl 
of  Essex,  26  Ch.  D.  538. 

But  if  such  a  trust  is  executory  the  Court  will  mould  it  so  as 
to  prevent  the  absolute  vesting  of  chattels  in  a  tenant  in  tail 
dying  before  coming  into  possession.  See  Lady  Lincoln  v. 
Duke  of  Newcastle,  12  Ves.  226,  and  see  per  Lord  Chelmsford 
in  Christie  v.  Oosling,  L.  R.  1  H.  L.  290;  Sackville-West  v. 
Viscount  Holniesdale,  L.  R.  4  H.  L.  543 ;  see  Montagu  v.  Lord 
Inchiquin,  23  W.  R.  592. 

If  there  are  shifting  clauses  as  to  the  realty  which  would  be 
void  for  remoteness  as  to  the  personalty,  they  will  be  moulded  so 
as  to  carry  out  the  intention.     Miles  v.  Harford,  12  Ch.  D.  691. 

The  Court  will  carry  out  in  strict  settlement  an  executory 
trust  of  family  jewels  directed  to  go  as  heirlooms  to  a  succession 
of  eldest  sons  "as  far  as  the  rules  of  law  and  equity  will  permit," 
though  unconnected  with  limitations  of  real  estate,  and  will 
insert  provisoes  against  vesting  in  any  person  who  does  not 
become  entitled  to  possession  and  attain  twenty-one.  Shelley  v. 
Shelley,  6  Eq.  540. 

A  gift  to  a  female  legatee,  followed  by  a  direction  to  settle  it 
on  her  upon  marriage,  probably  imports  no  more  than  a  separate 
use,  so  that  the  legatee,  whether  married  or  not,  is  entitled  to 
payment  on  her  separate  receipt.  Laing  v.  Laing,  10  Sim.  315 
Magrath  v.  Mm^ehead,  12  Eq.  491.  See  Kennerley  v.  Kennerley, 
10  Ha.  160 ;  Munt  v.  Olynes,  41  L,  J.  Ch.  639. 


IMPEACHMENT   OF   WASTE.  517 

If  the  direction  is  to  maice  a  strict  settlement,  but  no  inteii-  ^^^P-  XLIII. 
tion  is  shown  to  benefit  children,  the  property  will  be  settled  Direction  to 
upon  the  legatee  in  such  a  way  as  to  exclude  her  husband  and        *    "^  ^* 
children.     Loch  v.  Bagley,  4  Eq.  122. 

But  a  direction  to  settle  a  legacy  upon  the  legatee  by  her 
settlement  has  been  held  to  import  the  usual  trusts  of  a  marriage 
settlement,  including  trusts  for  children.  Dux^kett  v.  Thcmvpson, 
11  L.  R  Ir.  424. 

If  an  intention  is  shown  that  the  children  of  the  legatee  are  Intention  to 
to  be  benefited,  the  settlement  will  contain  a  power  of  appoint-  chiWren. 
ment  in  the  legatee  with  limitations  in  default  of  appointment 
in  favour  of  children  who,  being  males,  attain  twenty-one,  or 
being  females,  attain  twenty-one  or  marry  as  tenants  in  common. 
Young  v.  Macintosh,  13  Sim.  445 ;  Stanley  v.  Jackman,  23  B. 
450 ;  Ta^gaH  v.  Taggart,  1  Sch.  &  L.  84 ;  Cogan  v.  Dujffield,  2 
Ch.  D.  44;  see  Oliver  v.  Oliver,  10  Ch.  D.  765;  Eustace  v. 
Robiih^on,  7  L.  R.  Ir.  83 ;  Goivan  v.  Gowan,  50  L.  J.  Ch,  248. 

Where  there  is  an  intention  to  benefit  a  husband  or  wife,  the 
husband  and  wife  will  take  a  joint  power  of  appointment.  In 
re  Goivan;  Gowan  v.  Gowan,  17  Ch.  D.  778. 

If  the  trustees  have  a  discretion  as  to  the  form  of  settlement 
a  power  may  be  inserted  enabling  the  legatee  to  appoint  a  life 
interest  to  a  husband.     Charlton  v.  Rendall,  11  Ha.  296. 

Under  a  direction  to  settle  for  the  benefit  of  the  legatee  and  p*imate 

.     truatfl. 

her  issue  to  the  exclusion  of  a  husband,  the  ultimate  tnists  will 
be  for  the  appointees  of  the  legatee  by  will  and  in  default  of 
appointment  for  her  absolutely.    Stanley  v.  Jaclnian,  23  B.  450. 

A  covenant  in  executory  marriage  articles  to  settle  real  estate 
on  issue  will  be  carried  out  by  successive  limitations  to  the  first 
and  other  sons,  and  so  on.  DofJ  v.  Dod,  Amb.  274 ;  Hctrt  v. 
Midillehurst,  3  Atk.  373 ;  PhlUip,s  v.  James^  13  W.  R.  934 ;  In 
re  Gri^r,  I.  R.  6  Eq.  386. 

In  the  execution  of  executory  trusts  by  the  Court  the  question  In  what  cases 
arises  whether  the  tenants  for  life  are  to  be  dispunishable  for  life  will  be 

^^asteornot.  ."SJTf^te. 

1.  Where  the  executory  trust  is  in  such  a  form  as  would  give 
the  first  taker  an  estate  of  inheritance,  but  the  general  object  of 
the  trust  can  only  be  effected  by  cutting  down  that  estate  to  an 
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Chap.  XLni.  estate  for  life,  the  life  estates  are  made  unimpeachable  for 
waste.  Leonard  v.  Earl  of  Sussex,  2  Vem.  526 ;  White  v. 
Briggs,  15  Sim.  17 ;  2  Ph.  583. 

And,  therefore,  where  estates  are  directed  to  go  to  the  sup- 
port of  a  title  granted  to  a  man  and  the  heirs  of  the  body,  the 
estate  of  the  first  taker  being  cut  down  to  a  life  estate  in 
execution  of  the  trust,  will  be  dispunishable  for  waste.  Wool- 
more  v.  Burrmogk^s,  1  Sim.  512 ;  Bankes  v.  Le  Despeticer,  10 
Sim.  576  ;  11  Sim.  508 ;  Sa^kville-West v, Viscount  Holmesdale, 
L.  R.  4  H.  L.  548. 

A  direction  that  the  trust  is  to  be  executed  in  strict  settle- 
ment without  more,  i,e,,  where  no  estate  for  life  is  expressly 
given,  implies  that  the  estates  for  life  are  to  be  dispunishable 
fur  waste.     See  Davenport  v.  Davenport,  1  H.  &  M.  775. 

And,  upon  the  same  principle,  if  the  trust  is  to  be  executed 
in  strict  settlement,  powers  which  would  diminish  the  estate 
will  not  be  inserted  under  a  direction  to  insert  the  usual 
powers.  Higginson  v.  Bameby,  2  S.  &  St.  516 ;  see  SaekviUe- 
West  V.  Viscovmt  Holviesdale,  supra, 

2.  But  if  the  testator  has  expressly,  or  by  reference  to  other 
trusts,  directed  a  life  estate  to  be  given,  the  power  to  commit 
waste  will  not  be  added  to  the  life  estate.  Davenport  v. 
Davenpoi%  1  H.  &  M.  775. 

And  if  life  estates  are  directed  by  the  testator  to  be  given, 
the  words  "  in  strict  settlement "  will  not  make  the  life  estates 
dispunishable  for  waste.     Stanley  v.  Coulthurst,  10  Eq.  259. 

A  direction  to  settle  without  power  of  anticipation  is  in- 
consistent with  a  power  to  commit  waste.  Clive  v.  Clive,  7  Ch. 
433. 

Property  to  be  settled  to  the  separate  use  of  a  married  woman 
will  be  settled  with  a  restraint  upon  anticipation.  Turner  v. 
Sargent,  17  B.  515 ;  Stanley  v.  Jackman,  23  B.  450 ;  lie 
DunniWs  Will,  I.  R.  6  Eq.  322  ;  see  Symonds  v.  WiUces,  11 
Jur.  N.  S.  659. 

Real  estate  directed  to  be  settled  will  be  settled  as  realty« 
Turner  v.  Sargent,  17  B.  515. 
What  powers      A  simple  direction  to  settle  will,  it  seems,  authorise  the  in- 
wrtedlLna      sertion  of  powers  of  management,  such  as  powers  of  leasing, 
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and  sale  and  exchange.     Turner  v.  Sargent,  17  B.  514 ;  Wise  Chap.  XLiii. 

V.  Piper,  13  Ch.  D.  848.  settlement 

executed  bv 

And  where  "  usual  powers  "  are  expressly  authorised,  powers  the  Court. " 
of  leasing,  of  sale  and  exchange,  and,  if  necessary,  of  partition 
and  of  leasing  mines  and  granting  building  leases,  will  be 
inserted,  but  not  powers  to  confer  personal  privileges  upon 
particular  persons.  Peake  v.  Penlingtan,  2  V.  &  B.  311 ;  Hill 
V.  Hill,  6  Sim.  136 ;  see  Duke  of  Bedford  v.  Marquis  o/Abercomy 
1  M.  &  Cr.  312,  p.  334 ;  Higginson  v.  Bameby,  2  S.  &  St.  516; 
In  re  Grier,  I.  R.  6  Eq.  386. 

Where  certain  powers  are  given  to  tenants  for  life  if  qualified, 
and  if  not  qualified,  to  trustees  for  them,  general  words  will  not 
authorise  powers  of  sale  and  exchange.  Brewster  v.  AngeU^  1 
J.  &  W.  625 ;  Home  v.  Barton,  Jac.  437. 

And  where  certain  powers  are  given,  general  words  will,  as  a 
rule,  authorise  only  powers  of  a  like  nature ;  they  will  not,  for 
instance,  authorise  the  insertion  of  a  power  to  grant  building 
leases  when  a  power  to  lease  is  expressly  given.  Pearse  v. 
Baron,  Jac.  158. 

The  general  words  may,  however,  be  so  placed  as  to  show 
that  their  generality  is  not  to  be  controlled.  Linden  v.  Fheet- 
wood,  6  Sim.  152. 
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Implication  op  Estates  Tail. 


Chap.  xuy. 

Gift  over 
upon  an 
indefinite 
f  aUure  of 
iMne. 


The  Court 
will  not  con- 
stnictiyely 
limit  the 
failure  of 
iMue,  8o  as  to 
prevent  the 
implication  of 
an  estate  tail. 


Whether 
estate  tail 
will  be  im- 
plied from  a 
gift  over  in 
default  of  a 
person  who 
takes  nothing 
imder  the 
wUL 


Ip  there  is  a  devise  to  A.  simply,  or  to  A.  for  life,  followed  by 
a  gifb  over  in  default  of  issue,  if  these  words  import  an  indefinite 
failure  of  issue,  A.  takes  an  estate  tail.  Machdl  v.  Weeding,  8 
Sim.  4 ;  Dainti^  v.  Daintily,  6  T.  R  307 ;  lit  re  Banks'  Trusts, 

2  K.  &  J.  387. 

And  in  wills  before  the  Wills  Act,  if  the  limitation  is  to  A. 
simply,  or  to  A.  for  life,  with  a*  gift  over  in  default  of  issue,  A. 
will  take  an  estate  tail,  though  there  are  words  which  might 
constructively  limit  the  failure  of  issue  within  a  definite  period, 
since  this  is  the  only  construction  which  will  carry  anything  to 
the  issue.  Wyld  v.  Lewis,  1  Atk.  432 ;  Simmons  v.  Simniotis, 
8  Sim.  22  (where  the  devise  was  in  effect  to  A.  for  life,  and  if 
she  dies  without  issue  over,  the  power  to  appoint  to  issue  being 
merely  discretionary);  Butt  v.  Ihonvas,  11  Ex.  235 ;  1  H.  &  N. 
109. 

QvbCBTe  whether  an  estate  tail  will  be  implied  in  a  person, 
from  a  gift  over  in  default  of  his  issue  simply,  where  no  interest 
is  given  to  him  by  the  will.  Parker  v.  Tootal,  11  H.  L.  143 ; 
see  Walter  v.  Di^ew,  Com.  Rep.  373. 

And  where,  in  a  devise  to  A.  for  life,  remainder  to  his  children 
either  for  life  or  in  tail,  an  estate  tail  is  implied  in  A.  from  a 
gift  over  in  default  of  issue,  the  estate  tail  so  implied  will  be  in 
remainder,  to  take  effect  after  the  prior  estates  expressly  limited. 
Doe  d.  Beam  v.  Halley,  8  T.  R.  5  ;  Doe  d,  GaUini  v.  Gallini,  5 
B.  &  Ad.  621 ;  3  Ad.  &  E.  340 ;  Foi^shvok  v.  Foi'sbrook,  L.  R. 

3  Ch.  93 ;  Andrew  v.  Andrew,  1  Ch.  D.  410. 
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And  where  an  estate  tail  is  to  be  implied  either  in  an  ancestor  ^^P-  ^CLIV^ 
or  his  issue,  it  will  be  implied  in  the  ancestor,  so  as  to  take  in  As  between 
the  whole  line  of  issue.    Atkinson  v.  Barton,  10  H.  L.  213 ;  gon,  an^^tate 
Forabrook  v.  Forabrook,  supra,  ^u^i^the 

father. 


Implication  of  Life  Estates. 

I.  If  there  is  a  devise  of  realty  to  the  heir-at-law  after  the  Deviae  to  the 
death  of  A.,  A.  will  take  an  estate  for  life  by  implication.     It  is  ^fter  the 
evident  that  the  heir  who  would  take  in  case  of  intestacy  is  not  ^^^^  ^\^^ 
meant  to  take  immediately,  and  the  only  way  of  carrying  out  estate, 
the  testator's  intention  is  to  give  A.  a  life  estate.     '*  A.^  must 
have  the  thing  devised  or  none  else  can  have  it."     Gardner  v. 
Sheldon,  Vaughan,  259 ;  Tudor,  L.  C.  625. 

But  a  devise  to  a  stranger  after  the  death  of  A.  gives  A.  no 
estate  by  implication,  since  the  heir-at-law  may  have  been 
intended  to  take  in  the  meantime.  Aspincdl  v.  Petvin,  1  S.  & 
St.  544. 

In  order  that  A.  may  take  a  life  estate  the  person  to  whom  Person  to 
the  lands  are  given  after  the  death  of  A.  must  be  the  heir-at-  death  of  a. 
law  at  the  time  of  the  devise,  and  not  at  the  time  when  the  ^^^ate  of *"^ 
devise  takes  effect.     Aspincdl  v.  Petvin,  supra.  devise. 

Similarly,  a  devise   to   one  of  several   coheiresses  after  the  I>evi8e  at  the 

•^      .  .  ,  death  of  A. 

death  of  A.  gives  A.  a  life  estate.     Hiitton  v.  Simpson,  2  Vem.  to  one  of 

723,  as  stated  in  King  v.  Ringstead,  9  B.  &  C.  218,  p.  228 ;  helves? 

see  Rhodes  v.  Rhodes,  7  App.  C.  192. 

The  rule  does  not  apply  where  the  devise  is  to  the  heir  I>evi8e  at  the 

^^  '^  .  T^  <^e**^  *>f  ^-  ^ 

and  others  after  the  death  of  A.     Ralph  v.  CarinAJc,  11  Ch.  D.  the  heir  and 

873.  ^'*'^"' 

The  express  gift  of  certain  lands  to  A.  does  not  in  itself  Whether  an 

prevent  him  from  taking  other  lands  by  implication.     See  13  to  A.  wiU 

H.  7,  f.  17 ;  Brook,  Devise,  pi.  52,  cited  in  Gardner  v.  Sheldon,  ^^^^^ 

Vaughan,  259  :  Tudor,  L.  C.  025,  631.  ^7  i^plica- 

^  '  ^  ^  tion. 

Therefore,  where  lands  are  devised  to  A.  for  life,  and  after  the 
death  of  A.  the  lands  previously  devised,  together  with  other 
lands,  are  devised  to  B.,  A.  will  or  will  not  take  an  estate  for 
life  by  implication  in  the  other  lands,  according  as  B.  is  the  heir 
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Chap.  XLIV.  or  a  stranger.     Afiinnall  v.  Petvin,  1  S.  &  St.  544 ;  King  v. 

Ringstead,  9  B.  &  C.  218 ;  AUwater  v.  Attwater,  18  B.  330. 
Difltribntive         But  words  which  taken  in  their  grammatical  sense  are  joint 
where  landsl    ^^^  ^VV^V  ^  ^^^  ^^^  classes  of  property,  will  be  construed 
in  8<>me  of       distributivelv  if  the  intention  of  the  testator  is  manifest  that 

which  A.  -^ 

takes  a  life      the  lands  not  expressly  devised  for  Ufe  are  to  go  to  the  devisees 

estate,  are 

given  at  his     at  once.     Cook  V.  Gerard,  1  Saund.  183,  cit.  9  B.  &  C.  225 ; 

thetek.         Simpson  v.  Hormby,  2  Vem.  723  ;  Prec.  Ch.  439,  452 ;  Doe  v. 

Brazier,  5  B.  &  Aid.  64  ;  see  Rhodes  v.  Rhodes,  7  App.  C.  192, 

where  a  devise  after  the  death  of  A.  was  held  under  a  peculiar 

will  to  vest  immediately. 

The  mere  fact  that  provision  has  already  been  made  for  A.  will 

be  an  argument  against  giving  a  life  estate  by  implication,  and 

therefore  in  favour  of  a  distributive  construction.     See  Stevens 

V.  Hale,  2  Dr.  &  Sm.  22 ;  James  v.  Shannon,  I.  R.  2  Eq.  118. 

No  implica-         Of  course,  if  the  devise  after  the  death  of  A,  can  be  construed 

possession       as  merely  postponing  the  vesting  in  possession  till  the  death  of 

^I'aZH^'  a.,  no  argument  in  favour  of  implication  can  arise.     Ba,^  v. 

Barnef,  29  B.  239. 
Effect  of  a  And  in  the  same  way,  if  there  is  a  residuary  devise,  so  that 

devise.  nothing  is  undisposed  of,  there  can  be  no  implication.     Hoii^on 

V.  Harton,  Cro.  Jac.  74. 
Bequest  of  U.  By  analogy  to  the  rule  with  regard  to  real  property,  it 

personalty  to  i        •!»  i  i         •  /.  i  • 

the  next  of      appears  that  it  personal  property  be  given  to  the  next  oi  kin,  oi 

dwlth.  ^  ^  ^  ^°®  ^f  *^®  ^®^*'  ^f  ^^^  ^^^^  ^^®  death  of  A.,  A.  will  take  a 
life  interest  by  implication,  if  there  is  no  residuary  bequest. 
Stevens  v.  Hale,  2  Dr.  &  Sm.  22  ;  Cock  v.  Cock,  21  W.  R  807 ; 
Blackwell  v.  Bull,  1  Kee.  176.  In  HoHon  v.  HoHon,  Cro.  Jac. 
74,  there  was  in  effect  a  residuary  bequest  according  to  the  then 
state  of  the  law. 

A  life  interest  will  not  be  implied  in  A.  where  the  persons  to 
take  on  his  death  are  not  the  next  of  kin  or  are  the  next  of  kin 
along  with  other  persons.  Ralph  v.  Carn^k,  11  Ch.  D.  873 ; 
WoodJiouse  V.  Spurgeon,  49  L.  T.  97. 

In  order  to  imply  a  life  interest  in  A.  there  must  be  some- 
thing more  than  a  mere  gift  after  his  death.  Some  of  the 
earlier  cases  in  which  a  life  interest  has  been  implied  would 
probably  not  now  be  followed.     See  Roe  v.  Summerset^  5  Burr, 
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2608;  Bird  v.  HunsdorVj  2  Sw.  342;  Humphreys  v.  Humphreys,  Chap.  XLIV. 
4  Eq.  475. 

In  the  case  of  marriage  settlements  settling  property  on  the  Implication  in 
wife  during  coverture  and  providing  for  her  death  during  the  J^t^^^nt. 
husband's  life,  with  limitations  after  the  death  of  the  survivor, 
but  containing  no  provision  for  the  event  of  the  wife  surviving 
the  husband,  a  life  interest  has  in  that  event  been  implied  in 
the  wife.  Tunstall  v.  Trappes,  3  Sim.  312 ;  Allin  v.  Crawshay, 
9  Ha.  382. 

So  in  wills  after  a  life  interest  to  A.,  with  a  life  interest  in  Intention  to 
certain  events  to  B.,  followed  by  a  gift  over  after  the  death  of  interest 
A.  and  B.,  a  life  interest  has  been  implied  in  B.  though  the 
events  did  not  happen.     In  re  Betty  StwUKs  Trusts,  1  Eq.  79 ; 
In  re  Blake's  Trust,  3  Eq.  799 ;  see  Isaacson  v.  Van  Goor,  42 
L.  J.  Ch.  193;  21  W.  R.  156. 

Where  the  testator's  widow  was  directed  to  carry  on  the 
testator's  business  and  after  his  death  he  directed  his  property 
to  be  divided  among  his  children,  the  widow  took  a  life  interest 
in  the  property  upon  the  general  intention  to  keep  the  family 
together.  Blackwell  v.  Bull,  1  Keen.  176 ;  see  Cockshott  v. 
Cockshott,  2  Coll.  432. 

A  residuary  bequest    or  a   gift  in  default   of  appointment  Effect  of  a 
where  the  bequest  after  the  life  of  A.  is  made  imder  a  power,  b^u«Bt7 
affords  an  argument  against  the  implication  of  a  life  interest. 
Cranley  v.  Diaxm,  23  B.  512;  Henderson  v.  Constable,  5  B. 
297. 

There  is  no  implication  in  favour  of  A.  where  the  gift  is  No  implica- 
if  A.  dies  under  twenty-one  or  unmarried,  since  in  such  a  case  flvouroTA." 
an  absolute  interest  and  not  a  life  estate  would  have  to  be  where  the  gift 

18,  if  A.  dies 

implied.     James  v.  Shannon,  I.  R.  2  Eq.  118  ;  Hari'is  v.  Du  under  21,  to  B. 
Pasquier,  20  W.  R  668. 

Impucation  of  Absolute  Interests. 

1.  If  there  is  a  gift  to  A.  till  twenty-one  with  a  gift  over  if  he  Revise  to  A. 
dies  under  twenty-one,  A.  will  take  by  implication  the  fee  or  an  jrift  over  if  he 
absolute  interest  in  personalty,  defeasible  upon  death   under   *^  ^  ^^  ^' 
twenty-one.     Tomkins  v.  Tomkins,  cited  1  Burr.  234 ;  Paylor 
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Chap.  XLIV.  V.  Pegg,  24  B.  105  ;  Gardiner  v.  Stevens,  30  L.  J.  Ch.  199 ;  In 
re  Harrison's  Estate,  5  Ch.  408. 

The  argument  in  favour  of  implication  is  strengthened  if  the 
residuary  devisees  are  different  from  those  who  would  take 
under  the  gift  over,  so  that  without  implication  the  property 
would  go  to  different  persons,  according  as  A.  died  under  or  over 
twenty-one.  Cropton  v.  Davies,  L.  R.  4  Ex.  159. 
Gift  till  21.  2.  A  simple  gift  to  trustees  in  trust  for  A.  till  he  attains 

twenty-one  will  not  give  A.  the  absolute  interest.  In  re 
Hedhy's  Ti^usts,  25  W.  R.  529;  see  M'Cntcheon  v.  AUen,  5 
L.  R.  Ir.  268. 

But  very  slight  indications  of  intention  have  been  held 
sufficient  to  give  the  absolute  interest,  though  possibly  some  of 
the  earlier  decisions  may  be  difficult  to  support. 

In  some  cases  the  Court  has  found  a  direct  gift  to  the  legatee, 
with  a  superadded  direction  that  it  was  to  be  in  trust  till  he 
should  come  of  age,  Atkinson  v.  Paice,  1  B.  C.  C.  91 ;  Hale  v. 
Beck,  2  Eden.  229 ;  see  Tunaley  v.  Roch,  3  Dr.  720. 

In  others  an  absolute  interest  has  been  implied  from  a  direc- 
tion that  the  trust  is  to  cease  at  twenty-one,  or  from  a  reference 
to  the  trustees  as  trustees  for  the  legatees.  Peat  v.  Powell, 
Amb.  387;  1  Eden.  479;  WiUcs  v.  Williams,  2  J.  &  H. 
125. 

Or,  again,  an  absolute  interest  has  been  given  because  the 

trustees  are  directed  to  apply  not  only  the  interest  but  the 

produce  till   the    legatees    attain    twenty-one.      Newland  v. 

Shepluird,  2  P.  Wms.  194. 

Effect  of  a  3.  But  the  implication  will  be  rebutted  if  there  are  circum- 

gifttoA.  till  ,.  ,  ,         1  1       M, 

21,  for  the       stances  tending  to  show  that  the  person  to  take  till  twenty-one 

benefit  of  him-  •         a^xi  ii        "j^         xti  •  ±.         a  *  c 

self  and  ^^  ^^^  ^^  tSike  an  absolue  interest  it  he  survives  twenty-one ;  it, 

another.  f^^  instance,  the  gift  is  to  the  wife  for  her  and  her  son's  support 

till  the  son  attains  twenty-one,  and  if  he  dies  under  twenty-one, 
to  the  wife  for  life,  and  then  over.  In  this  case  the  son  did  not 
take  the  whole  interest  till  twenty-one,  and  it  could  therefore 
hardly  be  implied  that  he  was  to  take  the  whole  after  that  age 
to  the  exclusion  of  his  mother.  Fitzhenry  v.  Bon'tier,  2  Dr. 
36. 
Noimplica-         4,  No  implication  in  favour  of  children  arises    upon    an 
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absolute  gift  of  personalty  to  A.  and  if  he  dies  without  children  Chap.  XLIV. 
over,  or  upon  a  gift  to  several  as  tenants  in  common  and  if  any  tion  in  favour 
die  without  issue  their  shares  to  those  then  living  or  their  ^^g^  j^  ^  ^^ 
children.    Addison  v.  Busk,  14  B.  459 ;  2  D.  M.  &  G.  810 ;  J°te,y*^d  if 

Cooper  V.  Pitcher,  4  Ha.  485;  16  L.  J.  Ch.  24;  Bowling  v.  he  die«  with- 
out children 

Bawling,  L.  R.  1  Eq.  442 ;   ife.,  1  Ch.  612.  over. 

5.  Nor  does  any  implication  in  favour  of  children  arise  if  the  Gift  to  A.  for 
gift  is  to  A.  for  life  and  if  he  dies  without  children  over.   Oreene  die«  without 
V.   Ward,  1  Russ.  262;  Ranelagh  v.  Ranelagh,  12  B.  200 ;  ^^^^^^'^  °^"- 
Sparks  v.  RestaU,  24  B.  218 ;  Neighbour  v.  Thivrloiv,  28  B.  33; 

Re  Hayton*s  Trusts,  4  N.  R.  54 ;   Seymour  v.  Kilhee,  3  L.  R. 
Jr.  33. 

So  in  the  case  of  real  estate,  a  gift  over  in  default  of  issue  of 
A.  following  limitations  to  A.  for  life  with  remainder  to  his  first 
son  for  life,  with  remainder  to  the  first  son  of  the  first  son  in 
tail,  with  remainder  to  every  other  son  of  A.  successively  for 
like  interests  will  not  give  the  second  and  other  sons  of  the  first 
son  of  A.  estates  by  purchase.  Monypenny  V.  Bering,  7  Ha. 
668. 

6.  But  though  after  a  gift  to  A.  for  life  the  mere  gift  over  in 
default  of  children  will  not  be  sufficient  to  give  the  children  any 
interest  by  implication,  the  Court  will,  it  seems,  lay  hold  of 
any  indication  of  intention  to  fortify  the  argument  based  upon 
the  gift  over,  so  as  to  give  the  children  an  interest.  In  the 
former  case,  where  the  absolute  interest  is  given  to  the  first 
takers,  the  "  mere  fact  of  a  testator  giving  over  property  in  case 
there  are  no  children  does  not  furnish  any  presumption  on 
which  this  Court  can  act  in  favour  of  his  giving  it  to  the 
children,  if  there  are  any,  as  against  their  parents."  Bowling 
V.  Bowling,  L.  R.  1  Ch.  615.  But  where  the  parent  takes  only 
a  life  interest  the  children  can  take  nothing  from  him,  and  at 
the  same  time  the  presumption  against  intestacy  arises.  It 
seems  Ex  parte  Rogers,  2  Mad.  449,  may  be  supported  on  this 
ground  ;  see,  too,  Kinsella  v.  Caffray,  11  Ir.  Ch.  154,  where  the 
gift  over  was  not  merely  on  death  without  issue,  but  upon  such 
death,  or  upon  death  leaving  issue,  and  such  issue  dying  under 
twenty-one. 

7.  Possibly  where  there  is  a  gift  to  A,  to  dispose  of  among  a  Gift  to  A.  to 
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Power  to 
select  certain 
DUirber. 


Wide  diBcre 
tion  not 
exerclied. 


Power  in 
sature  of  a 
trust. 


Chap.  XUV.  certain  class  by  deed  or  will,  a  life  interest  would  be  implied  in 
diepoeeof       A.    Achesoni  V.  Fair,  3  D.  &  War.  527.    See  Williams  v. 
eert2b*ia88    Roberta,  27  L.  J.  Ch.  177 ;  4  Jur.  N.  S.  18 ;  and  p.  359,  ante. 
at  hu  death.        g   ^  hsuTQ  power  to  appoint  a  sum  of  money  to  a  particular 

Bare  power  to  .  .  .  .  ^ 

appoint  to  A.  person  will  not  give  that  person  any  interest  if  the  power  is  not 
exercised.  Bidl  v.  Vardy,  1  Ves.  J.  270;  see  Txveedale  v, 
Tweedale,  7  Ch.  D.  633. 

It  would  seem  that  under  a  power  to  select  a  certain  number 
out  of  a  class  there  is  no  gift  by  implication  in  default  of 
appointment.     See  Carthew  v.  Eiiragkty  20  W.  R.  743. 

If  a  wide  discretion  is  given  to  trustees  to  apply  a  fund  in  the 
maintenance  of  a  son  or  in  augmentation  of  the  shares  of  the 
other  children  there  is  no  implied  gift  if  the  trustees  refuse  to 
exercise  their  discretion.     Re  Eddowea,  1  Dr.  &  Sm.  395. 

If  the  power  is  so  framed  as  to  impose  upon  the  donee  thQ 
duty  of  exercising  it  his  failure  to  do  so  will  not  prejudice  the 
beneficiaries.  Brown  v.  Higgs,  8  Ves.  561  ;  Bur^^ough  v. 
Philcox,  5  M.  &  Cr.  72. 

And  in  the  ordinary  case  of  a  bequest  for  life  with  power  to 
the  tenant  for  life  to  appoint  at  his  death  among  a  class,  though 
the  words  in  which  the  power  is  framed  may  not  impose  a  trust, 
it  seems  the  beneficiaries  who  might  have  taken  under  the 
power  will  take  by  implication  in  default  of  appointment. 
Aheame  v.  Aherne,  9  L.  R.  Ir.  144.  Healy  v.  Donnery,  3  Ir. 
C.  L.  213,  would  probably  not  be  followed. 

If  there  is  a  gift  over  in  default  of  objects  of  the  power,  it  is 
clear  that  the  objects  of  the  power  will  take  in  default  of 
appointment.  Butler  v.  Gray,  5  Ch.  26 ;  see  KeUett  v.  KeUett, 
I.  R.  5  Eq.  298. 

This  principle  does  not  apply  if  there  is  a  gift  over  in  default 
of  appointment.  Pattiaon  v.  Pattiaon,  19  B.  638 ;  Baddy  v. 
Fitzgerald,  6  H.  L.  823 ;  and  see  In  re  Jejfei^'a  Truais,  14  Eq. 
136. 

Nor  does  it  apply  where  the  power  is  to  be  exercised  only  in 
events  which  never  happen.  Halfhead  v.  Shepherd,  28  L.  J. 
Q.  B.  248 ;  5  Jur.  N.  S.  1162. 

And  there  may  be  words  showing  that  the  power  was  meant 
to  be  merely  discretionary ;  for  instance,  a  statement  that  the 


Power  to 
tenant  for 
life. 
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testator  does  not  by  his  will  make  any  further  provision  for  his  ®^*P-  XUV. 
children,  among  whom  he  empowers  his  wife  to  appoint  certain 
property.     Carberry  v.  M*CaHhy,  7  L.  R.  Ir.  328. 

Implication  of  Cross-Remainders. 

1.  If  there  is  a  devise  of  lands  to  two  or  more  as  tenants  in  Cross-re- 

mainders 

common  and  the  heirs  of  their  bodies  respectively,  followed  by  implied  in 
a  gift  over  in  default  of  such  issue,  the  gift  over  takes  eflPect  several  in 
only  in  default  of  all  such  issue  as  would  take  under  the  antece-  ^*^'  Y^^^  ^'* 

•^  over  m  de- 

dent   limitations,   and    therefore   cross- remainders  are  implied  ^^ult  of  issue 

between  the  tenants  in  tail.     Doe  d.  Gorges  v.  Webb,  1  Taunt,  preceding 

234 ;  Powell  v.  Hoivells,  L.  R.  3  Q.  B.  655 ;  Hannafoi^d  v.  li^^***^°°»- 

Hannaford,  L.  R.  7  Q.  B.  116. 

And  if  the  gift  over  is  limited  not  expressly  in  default  of  Where  the 

issue,  but  as  a  remainder,  the  same  result  follows.     Doe  d.  Bur-  Hmitod  as  a 

den  V.  Bui^iUe,  2  East,  47,  n,  remainder  or 

'  '        '  reversion. 

The  word  reversion  would  probably  now  be  held  to  have  the 
same  force,  notwithstanding  Pery  v.  White,  Cowp.  777. 

The  arguments  against  the  implication  of  cross-remainders, 
founded  upon  the  number  of  the  devisees  and  such  words  as 
severally  or  respectively,  or  the  fact  that  the  whole  is  not  ex^ 
pressly  given  over,  cannot  now  be  considered  as  having  any 
weight. 

2.  The  result  will  be  the  same  if  the  gift  over  is  in  default  of  Gift  over  in 
issue  to  take  under  the  preceding  limitations,  living  at  the  iajue  living  at 
death  of  their  parents.     Maden  v.  Taylor.  45  L.  J.  Ch.  569.         t^^toH 

3.  It  has  been  said  that  if  cross-remainders  are  provided  Whetlier  the 

v,  ..         I'.*  i-  I       j.\       •       ^^     A*  #.  limitation  of 

between   certam  objects   in  certain  events,  the  impucation  of  cross  re- 
cross-remainders  between  those  objects  in  different  events  does  ™^^?®"  >^ 

**  certain  events 

not  arise;  so  that,  for  instance,  if  cross-remainders  are  provided  prevents  the 

implication 

between  the  children  of  separate  families  among  themselves,  of  crosa-re- 
cross-remainders  would  not  be  implied  between  the  children  of  ™*^  ®"* 
one  family  and  those  of  the  other.  Cloches  case  (Dyer,  330), 
however,  which  is  usually  cited  on  this  point,  is  no  authority 
for  any  such  proposition.  All  that  case  decides  is,  that  cross- 
remainders  cannot  be  implied  in  the  face  of  an  express  limita- 
tion over  in  a  certain  event  with  which  such  an  implication 
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Chap,  XLiT.  would  be  inconsistent.    See  the  remarks  by  the  Lord  Justice 

Turner  in  Atkinson  v.  Barton,  3  D.  F.  &  J.  339.    And  the 

decision  in  Rahheth  v.  Squire,  19  B.  77 ;  4  De  G.  &  J.  406,  was 

based  on  totally  different  grounds.     The  true  rule  is  laid  down 

by  Turner,  L,  J.: — ^"Cross-remainders  are  to  be  implied  or  not 

according  to  the  intention.     The  circumstance  of  remainders 

having  been  created  between  the  parties  in  particular  events  is 

a  circumstance  to  be  weighed  in  determining  the  intention,  but 

is  not  decisive  upon  it."    Atkinson  v.  BaHon,  3  D.  F.  &  J.  339 

(reversed  on  appeal,  but  on  different  grounds,  10  H.  L.  313) ; 

see,  too,  Vandei^pUink  v.  King,  3  Ha.  1 ;  Be  Ridge's  Trusts,  7 

Ch.  665 ;  In  re  Hudson ;  Hudson  v.  Hudson,  20  Ch.  D.  406, 

where  the  rules  deducible  from  the  cases  are  stated. 

Crofls-re-  4.  Cross-remainders  will  be  implied  even  though,  as  the  result 

implied  be-      of  legal  rules  and  not  of  the  testator's  intention,  the  class  of 

STg^*^  pe-ons  between  whom  they  are  implied  take  difterent  interests; 

different         jf  foj.  instance,  some  are  tenants  in  tail,  others  only  tenants  for 

interests.  ^  ^  .... 

life,  with  remainders  to  their  children  in  tail.     Vandeij)lank  v. 

Kin^,  3  Ha.  1. 
Crow-re-  5.  Cross-remainders  will    be    implied    in    a  devise   to   the 

implied  be-  children  of  A.,  which  carries  to  them  only  a  life  estate,  with  a 
for^e.*^*'*^*'  S^^  ^^^^  ^^^  want  of  such  issue  of  A.    Ashley  v.  Asldey,  6  Sim. 

358. 
Cross-re-  6.  And  where  realty  or  personalty  is  given  to  several  persons 

implied  be-  *^  tenants  in  common  for  life  with  remainders  to  their  issue, 
f*^ie8^*  followed  by  a  gift  over  if  all  should  die  without  leaving  issue, 
where  the       cross-1  imitations  between  the  first  takers  and  their  families  will 

limitations 

are  for  life,     be  implied.    Re  Ridge's  Tmtsts,  7  Ch.  665 ;  Re  Clark,  11  W.  R. 

Minder  to      ^71 J  see,  too,  Coates  V.  Hart,  3  D.  J.  &  S.  504. 

children.  y^  gy^  cross-limitations  will  not  be  implied  so  as  to  divest 

CrOBS-limita-  <>    .  rwrt         •!•■  •  f  1 

tions  will  not  vested  mterests.  The  implication  arises  from  the  presumption 
M  to^dii^**^  against  intestacy,  but  where  there  are  vested  interests  there  can 
vested  be  no  intestacy.    See  Rahheth  v.  Squire,  19  B.  70 ;  4  De  G.  &  J. 

interests.  "^  ^ 

406 ;  Re  Clark,  11  W.  R.  871. 

Upon  the  same  principle,  when  the  testator  has  disposed  of 
his  whole  interest  in  realty  or  personalty ;  if,  for  instance,  abso- 
lute vested  interests  have  been  given  to  several  as  tenants  in 
common,  with  a  gift  over  upon  the  death  of  all  in  certain 
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events;  cross-liinitations  eaiiuot  be  implied  between  them,  as  C^ap.  XLIV. 
there  can  be  no  intestacy,  and  cross-limitations  would  divest 
vested  interests.     Skey  v.  Bariip.^,  3  Mer.  334;  Bromhead  v. 
Hunt,  2  J.  &  W.  459;  Baxter  v.  Losh,  14  B.  012;  Beaver  v. 
NoweU,  25  B.  551. 

8.  If,  however,  the  interests  are  not  vested,  but  contingent  Gift  over  of 
with  a  gift  over  upon  the  death  of  all  before  the  interests  vest,  inter^"if  aU 
the  argument  against  an  intestacy  applies,  and  no  argument  can  *^®  ^forelthe 
be  raised  against  cross-limitations  on  the  ground  that  they  would  time  of 
divest  vested  gifts,  and  therefore  in  all  probability  cross-limita- 
tions would  be  implied.     Mackell  v.  WiTiter,  3  Ves.  236,  536  ; 
Scott  V.  Bargeman,  2  P.  Wms.  68 ;  2  Ecj.  Abr.  542 ;  Graves  v. 
Waters,  10  Ir.  Eq.  234 

There  are  no  grounds  for  supposing  Scott  v.  Bargeman  to  be 
overruled.  The  point  in  Beawman  v.  Stock,  2  Ba.  &  Be.  406, 
was  totally  different.  It  was  whether  benefit  of  survivorship 
would  be  implied  between  tenants  in  common  taking  vested 
interests,  and  the  incidenfeil  remarks  of  Lord  Manners  cannot  be 
considered  as  overruling  a  case  expressly  approved  by  Lord  St.  * 
Leonards  in  Vize  v.  Stoney,  1  Dr.  &  War.  348,  and  followed  in 
Oraves  v.  Waters, 


Implication  by  Recital. 

1.  A  recital,  that  a  person  is  entitled  under  another  instni-  A  recital  that 
ment,  when  he  is  not  in  fact  entitled,  does  not  in  general  amount  entitled  under 
to  a  gift  by  the  instrument  which  contains  the  recital.     Hams  i^trumtnt. 
V.  Harris,  I.  R.  3  Eq.  610 ;  Circuit  v.  Pei^-y,  23  B.  275. 

2.  But  a  recital  that  the  testator  has  by  the  very  document  Recital  of  a 

..  ,  .,  T  .|  •i.i.iii  supposed  gift 

contaming  the  recital  made  a  particular  gift,  which  he  has  not  by  the  re- 
in fact  made,  is  evidence  of  an  intention  to  confer  the  bounty.  ^J^f  "^'  ^^' 
Adams  v.  Adams,  1  Ha.  537. 

Thus  a  gift  alleged  to  be  "  in  addition  "  to  a  prior  gift,  where  Gift  in 

, .  •     •      /•     i.  V         •  -nj.    '  ai    •       .        '  \  n         .       addition  to 

there  is  m  tact  no  such  pnor  giit,  is  sumcient  evidence  of  an  m-  a  eupi^sed 
tention  to  confer  the  supposed  prior  gift.     Jordan  v.  Fortescue,  ^^^' 
10  B.  259 ;  Farrar  v.  St  CatheHn^'s  Coll,  16  Eq.  24. 

So  a  statement  that  the  testator  does  not  give  a  legatee  a  certain 
sum  because  she  is  absolutely  entitled  to  it,  when  in  fact  it  is  in 

M   M 
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Chap.  XIIY.  the  disposition  of  the  testator,  amounts  to  a  gift  of  the  sum  in 

question.     Hall  v.  Leitch,  9  Eq.  376. 

But  a  mere  recital  in  a  codicil  of  a  supposed  gift  by  will  ^vill 

not  amount  to  a  gift.     Re  Arnold's  Estate,  33  B.  163,  171. 
In  order  thftt       3.  In  order  that  rule  2  may  apply  it  must  be  clear  that  tliere 

ft  recital  may 

operate  as  a     is  nothing  in  the  will  to  which  the  recital  can  refer.     Shevt^ztt 
bl^clL"tSu    V.  OaUey,  7  T.  R.  492 ;  Smith  v.  Fitzgerald,  3  V.  &  B.    2  ; 
notwJ'to       M<^<^^^zie  V.  Bradbury,  35  B.  617,  620;  Nugmt  v.  Nvugerbt, 
whichft  may  I.  R.  8  Eq.  78 ;  Ives  v.  Dodgson,  9  Eq.  401. 
„.',.„         4.  Still  less  can  a  rift  be  implied  from  a  recital  when   the 

BeatalwiU  ... 

not  cut  down  effect  of  such  implication  would  be  to  cut  down  a  prior  express 
gift  gift,  as  from  a  recital  of  a  gift  to  B.  for  life,  remainder  to   his 

children,  when  in  fact  the  prior  gift  was  to  the  children  imme- 
diately.    Re  Smith,  2  J.  &  H.  594. 
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REVOCATION. 
PmOR  to  the  Wills  Act  a  devise  was  revoked  if  the  testator  chap.  XLV. 


afterwards  made  a  conveyance  of  the   land   for  any  purpose  Revocation 

before  the 
WilU  Act. 


(except  a  mortgage),  though  the  conveyance  was  only  of  the  ^^o"  ^^^ 


legal  estate.  Lord  Lincoln's  Case,  Show.  P.  C.  154;  1  Eq.  Ab. 
411,  pi.  1 ;  11  Jarman,  4th  Ed.  150. 

Paitition  was  no  exception  to  the  general  rule  where  a  con- 
veyance was  made  to  a  trustee  to  divide,  though,  if  the  partition 
was  effected  by  a  mere  release  to  uses,  there  was  no  revocation. 
Grant  v.  Bridger,  L.  R.  3  Eq.  347. 

Now,  by  the  23rd  section  of  the  Wills  Act,  it  is  provided  that  Effect  of  the 

.  ^  ,  ,  -  -  ,      23rd  section  of 

no  conveyance  or  other  act  made  or  done  subsequently  to  the  the  Wills  Act. 

execution  of  a  will  of  or  relating  to  any  real  or  personal  estate 

therein  comprised,  except  an  act  by  which  such  will  shall  be 

revoked  as  aforesaid,  shall  prevent  the  operation  of  the  will  with 

respect  to  such  estate  or  interest  in  such  real  or  personal  estate, 

as  the  testator  shall  have  power  to  dispose  of  by  will  at  the  time 

of  his  death. 

This  section  applies  to  cases  in  which  a  gift  would  have  been  The  Eection 
formerly  revoked  by  alteration  of  estate,  but  not  to  cases  of  ^ppiy^to  cases 
ademption.    Moor  v.  Ttaisbeck  12  Sim.  123 ;  Ford  v.  De  P antes,  ^^  ad«°^ptio^- 
30  B.  572. 

The  subject  of  revocation  of  testamentary  instruments  has 
been  treated  ante,  pp.  32 — 43.  The  cases  upon  revocation  as  a 
question  of  construction  are  so  special  that  they  are  of  littlo 
use  as  general  authorities,  and  hardly  admit  of  a  satisfactory 
classification. 

M  M  2 


532 


REVOCATION. 


Chap.  XLY. 


It  muBt  be 
reasonably 
clear  that  a 
bequest  is 
meant  to  be 
revoked. 


Gifts  will  not 
be  considered 
revoked 
further  than 
ik  neoessaiy. 


The  following  general  rules  may,  however,  be  laid  down  with 
regard  to  revocation : — 

1.  To  cut  down  a  previous  gift  it  must  be  reasonably  clear 
that  it  was  meant  to  be  cut  down.  The  rule  is  not  that  the 
words  of  revocation  must  be  as  clear  as  the  words  of  original  gift. 
See  Randjleld  v.  Rcmdjield,  8  H.  L.  225  ;  Wallace  v.  Seymour, 
20  W.  R.  334 ;  Beamish  v.  Beamish,  1  L.  R.  Ir.  501. 

Thus,  if  property  is  given  to  A.  for  life  with  remainder  for  her 
children,  and  by  a  codicil  all  gifts  in  favour  of  A.  are  revoked, 
the  remainder  to  the  children  remains.  Green  v.  THbe,  27 
W.  R,  39 ;  47  L.  J.  Ch.  783. 

But  if  the  original  gift  is  to  A.,  followed  by  a  direction  to 
settle  it,  the  gift  "  to  or  in  favour  "  of  A.  is  revoked.  Tahor  v. 
Prentice,  32  W.  R.  872. 

Where  property  is  given  to  A.  for  life  with  remainders 
over  and  the  gift  to  A.  only  is  revoked,  but  the  property  is  given 
absolutely  to  B.,  the  whole  original  gift  is  revoked.  Mui^^ay  v. 
Johnstone,  3  D.  &  War.  143 ;  Fi-y  v.  Fi-y,  9  Jur.  894 ;  see  Wells 
V.  Wells,  2  W.  R.  6 ;  17  Jur.  1020 ;  Hargreaves  v.  PenningtoUy 
12  W.  R.  1047. 

So,  when  there  is  a  gift  to  A.  with  executory  limitations 
over,  and  the  trusts  of  the  will  as  regards  the  gift  to  A.  are 
revoked,  the  gifts  over  are  revoked  as  well.  Boulcott  v.  BovZcott, 
2  Dr.  25. 

2.  The  dispositions  of  the  will  will  not  be  disturbed  more 
than  is  necessary  to  give  effect  to  a  revocation  by  codicil 

Thus,  where  a  legacy  is  charged  on  real  and  personal  estate 
and  the  charge  on  the  personal  estate  is  revoked  by  a  codicil, 
the  charge  on  the  realty  remains.  Kei^mode  v.  Macdonald,  3 
Ch.  585 ;  Leese  v.  Knight,  12  W.  R.  1097. 

Where  a  legacy  is  charged  on  .two  funds,  one  of  which  is 
afterwards  by  a  codicil  given  free  from  the  charge,  the  charge 
remains  on  the  other  fund  and  does  not  abate  in  the  proportion 
of  the  two  funds.     Tatlock  v.  Jenkins,  Kay,  654. 

So,  too,  when  land  is  given  subject  to  a  charge  to  A.,  and  the 
devise  is  afterwards  revoked,  the  charge  remains.  Beckett  v. 
Harden,  4  Mau.  &  S.  1 ;  see  Grice  v.  Funnell,  1  Sm.  &  G.  130. 

A  legacy  which  is  revoked  is  not  set  up  again  because  the 
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disposition  in  favour  of  which  the  revocation  is  made  is  incom-  chap.  XLV. 
plete  or  incapable  of  taking  effect.     Tupper  v.  Tupper,  1  K.  &  J. 
665;  Nevill  v.  Boddam,  28  B.  584;  Quinn  v.  Butler,  6  Eq. 
225  ;  see  OnioTia  v.  Tyrer,  1  P.  Wms.  343  ;  2  Vera.  741 ;  Baker 
V.  Story,  23  W.  R.  147 ;  see  ante,  Ch.  VI.,  p.  36. 

When  personalty  is  directed  to  go  upon  the  same  trusts  as  Persoualty 

directed  t  j  go 

realty  and  the  trusts  of  the  realty  are  afterwards  revoked,  the  upon  the 
gift  of  the  personalty  remains.     Lord  Beauclerk  v.  Mead,  2  Atk.  pgajty  which 
167 ;  Barley  v.  Longworth,  3  B.  P.  C.  359 ;  Agnew  v.  Pope,  1  De  "'^  revoked. 
G.  &  J.  49 ;  Martineau  v.  Brigga,  23  W.  R.  889 ;  BHdgea  v. 
Strachan,  26  W.  R.  691.    Lord  Can^ngton  v.  Payne,  5  Ves. 
404,  would  probably  not  be  followed.     See  Bs  Gibson,  2  J.  &  H. 
6.^6. 

Biit  if  the  gift  is  of  money  to  be  laid  out  in  repairing  certain 
premises  and  the  surplus  is  given  to  the  same  persons  to  whom 
the  premises  are  devised  and  this  latter  devise  is  revoked,  the 
gift  of  personalty  also  fails.     Whiteway  v.  Fisher,  9  W.  R.  433. 

3.  A  gift  by  will  is  not  revoked  by  an  erroneous  recital  of  it  Erroneoiw 
by  a  codicil.     Re  Smith,  2  J.  &  H.  694 ;  Mann  v.  Fuller,  Kay,  revoke  &  gift. 
624. 

But  an  erroneous  recital  of  a  gift  does  not  prevent  the  revoca- 
tion of  the  gift  if  the  subsequent  dispositions  are  inconsistent 
with  it.  Be  Margitson ;  Haggard  v.  Haggard,  30  W.  R.  920 ; 
31  ib.  257. 

4.  An  alteration  or  addition  to  a  gift  in  a  will  expressed  to  be  Reyoc«tion 
made  upon  an  assumption  of  fact,  which  turns  out  to  be  erroneous,  erroneous 
does  not  take  effect.     Campbell  v.  French,  3  Ves.  321 ;  Doe  d.  1^1^^'"''' 
Evans  V.  Evans,  2  Per.  &  D.  378 ;  10  Ad.  &  E.  228 ;  Barclay  v. 
Maskelyne,  Johns.  124. 

But  if  the  alteration  or  addition  is  made  because  the  testator 
is  doubtful  whether  some  fact  is  true  or  not,  the  alteration  takes 
effect.  A.'G.  v.  Lloyd,  ^  Atk.  552;  1  Ves.  sen.  32;  A,-G,  v. 
Ward,  3  Ves.  327. 

The  distinction  seems  to  be  not  between  the  fact  and  the 
testator's  belief  in  the  fact,  but  between  a  fact  and  a  possibility 
which  the  testator  is  unable  to  verify,  and  therefore  an  additional 
gift  founded  upon  an  erroneous  belief  would  ftdl  under  the 
former  head.     Thomaa  v.  Howell^  18  Eq.  198. 
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Chap.  ZLY. 


Inconsistency. 

The  later  of         When  two  clauses  in  a  will  are  absolutely  irreconcileable  the 

tenV^fte"**"    ^^^^  ^°^'  is  to  be  prefen'ed.     Crvne  v.  Odell,  1  Ba.  &  B.  449 ; 
takes  effect.     3   jy^^    gj .    [7^,.^^   y    Lichfidd,  2   Atk.   372;   MarraU    v. 

Sutton,  1  Ph.  533 ;  Paice  v.  Archbishop  of  Canterhui*y,  14  Ves. 
3G6. 

But  if  possible   the   Court  will  reconcile   two   dispositions 
apparently  inconsistent.     See  Kerr  v.  Baroness  Clintony  8  Eq. 
462 ;  In  re  By  water ;  Bywater  v.  Clarke,  18  Ch.  D.  17. 
Gift  of  the  Thus,  if  tho  same  property  is  given  to  two  persons  in  fee  in 

Bame  property  .  n     i  •n      i  -n        i 

to  two  two  ditierent  parts  pf  the  will,  they  will  take  as  joint  tenants, 

persons.  Paramour  v.  Yardlry,  Plow.  541 ;  Bennett's  Case,  Cro.  Eliz.  9 ; 

see  Slier  rati  v.  Bentley,  2  M.  &  K.  149,  162. 

This  does  not,  however,  apply  as  between  will  and  codicil. 
Re  Hough's  Estate,  15  Jur.  943 ;  20  L.  J.  Ch.  422 ;  Evans  v. 
Evans,  17  Sim.  107. 

So,  too,  if  land  is  given  to  one  person  witliout  and  to  another 
person  with  words  of  limitation,  the  latter  will  take  a  fee  in 
remainder.     Gravenor  v.  Watkins,  L.  R  6  C.  P.  600. 

Similarly  where  immediate  interests  in  fee  and  in  tail  or  in 

fee  and  for  life  are  given  in  the  same  lands,  the  devise  of  the 

fee  will  be  construed  as  a  remainder  whether  the  devise  of  the 

particular  estate  precedes  the  devise  of  the  fee  or  not.     Wallop 

V.  Derby,  Yelv.  209 ;  see  Conquest  v.  Conquest,  16  W.  R.  453. 

Gift*  of  the         In  cases  where  the  whole  personalty  is  given  to  a  person 

whole  estate,   absolutely  and  then  there  is  a  gift  of  the  residue  at  her  decease, 

reJidue^in  the  *'^®  earlier  gift  has  been  held  to  be  for  life  only.     Sherrait  v. 

•alnewiu.       BentUy,  2  M.  &  K.  149;  Re  Brook's   WiU,  13  W.  R  573; 

Hare  v.  Westropp,  9  W.  R  689. 

And  the  same  construction  has  been  adopted  where  there 

were  no  words  referring  to  the  death  of  the  first  legatee,  but 

the  gift  was  to  her  children.     In  re  Bagshaws  Trusts,  24  W.  R 

875 ;  25  W.  R  659 ;  46  L.  J.  Ch.  567. 

Gifts  of  the         So,  if  a  testator  gives  the  remainder  of  his  property  to  A.  and 

the  remainder  makes  B.  his  residuary  legatee,  B.  will  take  only  lapsed  legacies. 

wiu!'***'"^     i2«  Jessop,  11    Ir.  Ch.  424;  Dawes  v.   Bennett,  30   B.  226; 
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KilviTigton  v.  Parker,  21  W.  R  121 ;  Bristow  v.  Maaejield,  31  C^P-  "'^- 
W.  R.  88. 

But  a  residuary  gift  by  codicil  revokes  a  residuary  gift  by  will. 
Earl  of  Hardwicke  v.  Douglas,  7  C.  &  F.  795, 

Similarly,' a  gift  of  all  the  testator's  property,  followed  by  gifts  Gifts  of  all 

,  .  the  testator's 

of  specific  portions  of  it  or  vice  versd,  may  both  take  effect  property, 
Cuthbert  v.  Lempriere,  3  Mau.  &  S.  158;  Doe  d.  Snape  y'^uotuoT- 
Revile,  11  Q.  B.  466;  Blamire  v.  GeldaH,  16  Ves.  314;  In  re*><>"^'i*- 
Arr(ywsinith'8  Trusts,  8  W.  R  555 ;  2  D.  F.  &  J.  474 ;  Robertson 
V.  Powell,  3  N.  R.  433. 

Where,  however,  all  the  testator's  personal  property  was 
given  to  his  widow  for  life,  subsequent  legacies  were  held  to  be 
not  payable  till  after  her  death.  Burdett  v.  Young,  9  Mad.  93 ; 
5  B.  P.  C.  54. 

As  between  a  will  and  codicil,  however,  the  argument  is  much  As  between 
stronger  in  favour  of  revocation.     At  any  rate,  where  a  testator  codicil  the 
by  his  will  distinguishes  between  specific  legacies  and  residue  fu^^o",  of 
and  by  a  codicil  gives  all  his  personal  property,  the  codicil  revocation, 
revokes   the   specific   legacies  as   well   as   the   residuary   gift. 
Kermode  v.  Macdonald,  L.  R  1  Eq.  457 ;  3  Ch.  584. 
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CHAPTER  XLVI. 


ALTERING   WORDS. — UNCEUTAINTY. 


Changing  Words. 


Chap.  XLVI. 


"  Or  •'  win  not 
be  changed 
into  "  aud  "  in 
a  condition 
precedent. 


"Nor"  may 
mean 
"or  not." 


«•  And" 
changed  into 
"  or  "  upon 
the  context. 


"Fourth" 
changed  into 
"  FHth." 


The  Court  will  change  a  word  when  it  appears  from  the  con- 
text of  the  will  that  the  word  was  incorrectly  employed  by  the 
testator  in  place  of  some  other  word. 

Several  cases  in  which  "or"  has  been  changed  into  "and," 
and  vice  versd,  have  already  been  mentioned  in  the  discussion 
of  the  construction  of  gifts  over.  It  remains  to  mention  some 
cases  in  which  a  similar  change  has  been  made  in  direct  gifts. 

When  there  is  a  gift  to  a  person  upon  one  or  other  of  two 
events,  **  or  "  will  not  be  read  "  and,"  as  the  result  would  be  to 
make  the  conditions  cumulative  instead  of  alternative.  Hawks- 
woHh  V.  Hatvkmvorth,  27  B.  1, 

And  it  seems  in  a  condition  precedent  to  vesting  "  nor  "  will 
mean  "  or  not,"  if  the  result  is  to  vest  the  gift  in  either  of  two 
events.     Mackenzie  v.  King,  12  Jur.  787 ;  17  L.  J.  Ch.  448. 

On  the  other  hand,  in  some  cases  on  the  context  of  the  will 
"  and  "  has  been  read  "  or,"  so  as  to  vest  a  gift  in  alternative  in 
lieu  of  cumulative  events.  Hawes  v.  Hawes,  1  Ves.  sen.  13 ; 
Jackson  v.  Jackson,  1  Ves.  sen.  216  ;  Stapleton  v.  Stapleton,  2 
Sim.  N.  S.  212,  with  which  compare  Malmesbury  v.  MalTnesbury, 
31  B.  407 ;  Maynard  v.  Wright,  26  B.  285. 

Upon  the  same  principle  the  Court  has  changed  the  word 
fourth  into  fifth,  where  it  was  clear  upon  the  construction  of  the 
whole  will  that  the  testator  intended  to  refer  to  the  fifth  and 
not  to  the  fourth  schedule.     HaH  v.  Tulk,  2  D.  M.  &  G.  300. 
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See  Surteea  v.  Hopkinaon,  4  Eq.  98 ;  Smith  v.  Crabtree,  6  Ch.  Ch>p.  XLVL 
D.  591 ;  In  re  Northen'8  Estate ;  Salt  v.  Pym,  28  Ch.  D.  153. 


Supplying  Words. 

With  regard  to  supplying  words  in  a  will  the  rule  seems  to  be 
that  where  the  will  as  it  stands  is  cleai*ly  inconsistent,  so  that 
the  choice  lies  between  rejecting  some  portion  of  it  or  supplying 
some  word,  while  at  the  same  time  the  latter  course  will  make 
the  will  consistent,  the  Court  will  be  justified  in  making  the 
necessary  addition.  See  Hope  v.  Potter,  3  K.  &  J.  206  ;  In  re 
Morony,  1  L.  R.  Ir.  483. 

Thus,  in  a  devise  to  A.  for  life,  remainder  "  to  the  first  son  of  Limiutdon  to 
A.  severally  and  successively  in  tail  male,"  the  devise  will  be  other  sons 
construed  as  to  the  first  and  other  sons  of  A.     Parker  v.  Tootal,  ""PP^®^- 
11  H.  L.  143.     See  Newhurgh  v.  Newburgh,  Lord  St.  Leonards' 
Law  of  Property,  367. 

Under  a  bequest  in  trust  for  the  testator's  widow  for  her  life 
in  trust  for  his  children,  followed  by  powers  of  maintenance  and 
advancement  after  the  widow's  death,  with  an  ultimate  gift 
over  after  her  death  in  default  of  children  attaining  vested 
interests,  the  Court  supplied  the  words  "  and  after  her  death  " 
after  the  words  "  for  her  life."  Greenwood  v.  Greenwood,  5  Ch. 
D.  954. 

So,  too,  where  there  was  a  limitation  in  a  settlement  to  the  Limitation  to 
children  of  the  marriage  who  being  a  son  or  sons  should  attain  gappUed  in  » 
twenty-one  years ;  and  if  there  should  be  but  one  such  child,  ^JJJ^nt. 
the  whole  to  be  in  trust  for  such  one  child,  his  or  her  executors 
and  administrators,  and  there  were  powers  of  applying  the  pre- 
sumptive share  of  every  such  child  for  his  or  ksr  maintenance 
until  his  or  her  share  should  become  vested,  the  Court  held 
daughters  to  be  included  in  the  gifts.     In  re  DanieVs  Settle- 
ment Trusts,  1  Ch.  D.  375. 

In  a  somewhat  similar  case,  where  there  were  limitations  to 
daughters  for  life  with  remainder  to  their  children,  and  the 
limitation  to  the  children  of  one  daughter  was  omitted,  it  was 
supplied  upon  the  genenil  intention  of  the  will.     In  re  Redfent ; 
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ALTERING    WORDS — UNCERTAINTY. 


Chap.  XLVI. 


The  words 
•*  without 
issue'*  sup- 
plied, so  as 
not  to  divest 
prior  estate 
taU 


Ahf}ott  V. 
Middl€ton, 


Red/em  v.  Bryning,  6  Ch.  D.  133;  see  Re  Smith;  Baahford 
V.  Chaplin,  45  L.  T.  N.  S.  246. 

So  when  there  is  a  gift  to  A.  in  tail,  and  if  he  die  over,  the 
words  "  without  issue "  will  be  supplied  in  the  gift  over  to 
satisfy  the  implied  contiugency.     Anon,  1  And.  33. 

And  in  a  similar  case,  where  there  were  devises  to  several  in 
tail  and  the  interest  of  one  of  the  tenants  in  tail  was  given  over 
to  another,  "  if  he  died  living  Alice,"  the  words  '*  without  issue  " 
were  supplied,  there  being  a  gift  over  of  the  whole  upon  death 
of  all  the  tenants  in  tail  without  issue.  Spalding  v.  SpaMlvg, 
Cro.  Car.  185. 

The  extreme  limit  to  which  the  Court  will  go  in  supplying 
words  in  such  cases  is  probably  marked  hy  Abbott  v.  Middletaii, 
7  H.  L.  G8.  The  gift  there  was  of  pei*sonalty  to  the  testator's 
wife  for  life  and  then  to  his  son  for  life  with  remainder  to  the 
son's  children  and  "  in  case  of  my  son  dying  before  his  mother" 
over.  The  son  died,  leaving  a  child,  and  the  House  of  Lords 
held  (diss.  Lords  Cranworth  and  Wensleydale)  that  the  words 
"  without  children  *'  must  be  supplied  in  the  gift  over,  so  as  to 
leave  the  child  of  A.  in  possession  of  the  property. 

However,  if  the  testator  expressly  distinguishes  death  in  the 
lifetime  of  a  tenant  for  life  from  death  without  issue ;  if,  for 
instance,  the  gift  over  is  either  in  the  event  of  death  before  the 
tenant  in  tail  or  in  the  event  of  death  without  issue  at  any 
time,  the  gift  over  must  be  literally  construed.  Eastwood  v. 
Lockwood,  L.  R.  3  Eq.  487. 

Where  a  testator  bequeathed  the  remainder  of  his  property 
"  and  any  other  property  of  which  I  may  die  possessed,  and  I 
nominate  my  son  my  executor,"  it  was  held  that  the  residue  was 
undisposed  of.     Driver  v.  Driver,  43  L.  J.  Ch.  279. 


Uncertainty. 


A  bequest 
of  indefiuito 


If  it  is  impo&sible  to  ascertain  the  subject-matter  or  the  objects 
of  a  gift,  it  will  be  void  for  uncertainty. 

Thus,  a  gift  of  some  of  my  linen,  not  saying  how  much,  or  of 
a  handsome  gratuity,  is  void.     Peck  v.  Halsey,  2  P.  Wms.  J{87; 
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Jubber  v.  Jabber,  9  Sim.  503.     See  Jones  d,  Henry  v.  Hancock^  C*i»P«  XLVL 

*x  Dow,  14*0.  amount  is 

On  the  other  hand,  if  the  testator  supplies  a  measure  of  the  ^ 
bequest,  the  Court  will  ascertain  how  much  ought  to  be 
expended ;  thus,  a  gift  of  a  sum  of  money  to  an  executor  for 
his  trouble,  or  even  of  a  house  or  garden  to  be  built  at  the 
expense  of  his  executors,  is  good,  and  the  Court  will  fix  the 
amount.  Jackson  v.  Hamilton^  3  J.  &  Lat.  702  ;  Edwards  v. 
Jones,  35  B.  474.  See  Magistrates  of  Dundee  v.  Morris,  3 
Macq.  134. 

A  gift  of  501.  or  lOOZ.,  or  of  a  sum  not  exceeding  a  certain  Gift  of  a  sum 
amount,  will  be  construed  in  favour  of  the  legatee  as  a  gift  of  ^^^cert^^  °^ 
the  larger  sum.     Seale  v.  Seale,  1  P.  Wms.  290  ;  Thompson  v,  amount. 
Thompson,  1  Coll.  395 ;  Cope  v.  Wdmot,  1  Coll.  396,  n. ;  Qongh 
V.  Bait,  16  Sim.  45. 

Upon  similar  principles  the  gift  of  the  rest  of  a  fund,  if  the  Gift  of  the 

i.  J.!-  j.*j'  "J  •  J*  L"        "LT-  Teat  of  a  fund 

rest  cannot  be  ascertained,  is  void  ;  as  in  a  devise  ot  such  houses  ^1,^^  ^^^  ^^i^ 
as  she  shall  select  to  A.  and  the  others  to  B.,  where  A.  dies  ^"*1?*.^, 

ascertainea. 

before  the  testator.     Boyce  v.  Boyce,  16  Sim.  476  ;  Jerningltam 
V.  Herbert,  4  Russ.  388. 

In  the  case  of  a  fund  bequeathed  upon  trust  to   apply-  a  Surplus  to 

....  .  ,         ,     ,  .  .        charity  after 

portion  to  a  purpose  which  is  void  and  the  surplus  to  charity,  void  object, 
it  seems  the  whole  fund  may  be  applied  to  charity  though  the 
amount  applicable  to  the  invalid  object  may  not  be  ascertain- 
able. 

For  instance,  if  a  fund  is  given  upon  trust  to  apply  the 
income  in  repairing  a  tomb  and  to  give  the  surplus  to  a 
charitable  object,  the  charitable  object  is  entitled  to  the  whole 
fuLd.  Fisk  V.  A.'G,,  4  Eq.  521;  Hmiter  v.  Bullock,  14  Ec[.  45 
Dawson  v.  S^niill,  18  Eq.  114;  In  re  Williams,  5  Ch.  D.  735 
In  re  Birkett,  9  Ch.  D.  576 ;  see  Foivler  v.  Fowhr,  33  B.  616 
Kirknum  v.  Lewis,  38  L.  J.  Ch.  570. 

Possibly,  if  the  invalid  object  is  such  that  the  whole  fund 
might  fairly  be  expended  upon  it,  the  whole  gift  will  be  void. 
Chapnum  v.  Brown,  6  Ves.  404 ;  Cramp  v.  Play  foot,  4  K.  &  J. 
479. 

The  Court  will,  if  possible,  ascertain  the  Jimount  necessary 
for  each  object  in  order  to  prevent  the  gift  of  the  surplus  from 
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Ch>p.  XLVI.  being  void  for  uncertainty.    Mitford  v.  Reynolds^  1  Ph.  185, 

and  16  Sim.  105;  Magistrates  of  Dv/ndee  v.  Morris,  3  Macq. 

134 ;  Fisk  v.  A,-0,,  4  Eq.  521. 
Devise^of  For  the  construction  of  a  devise  of  land  in  Scotland  in  terms 

of  art  appropriate  to  English  law,  see  Studd  v.  Cook,  8  App.  C. 

577. 
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CHAPTER  XLVII. 

SATISFACTION  AND   ADEMPTION. 

Satisfaction. 

When  a  parent  or  a  person  in  loco  parentis  has  covenanted  Chap.  XLVIL 
to  pay  a  portion  to  a  child  and  afterwards  gives  a  legacy  of  the  Satisfaction  of 
same  or  a  larger  amount  to  that  child,  the  legacy  is  primd  w]^i^  ^ 
facie  a  satisfaction  of  the  portion  and  if  the  legacy  is  of  smaller 
amount  it  is  a  satisfaction  p^'o  tanto.     Wai^ren  v.   Warren, 
1  B.  C.  C.  305 ;  1  Cox,  41. 

Declarations  by  the  testator  are  admissible  to  rebut  the  pre- 
sumption against  double  portions.  In  re  Tv^smucPa  Estate, 
9  Ch.  D.  363. 

Satisfaction  only  arises  between  a  gift  and  a  prior  liability  to  Satisfaction 

.  arises  between 

give  and  not  between  a  sum  actually  settled  and  a  subsequent  a  gift  and  a 
gift  by  wiU  or  otherwise.     Samuel  v.  Ward,  22  B.  347.  ^^^^^^  ^ 

On  the  other  hand,  when  there  is  a  gift  by  will  to  a  child.  Satisfaction 
and  the  testator  afterwards  in  his  lifetime  gives  the  child  a  sum  distinguished, 
of  money,  the  bequest  is  adeemed  pro  tanto. 

The  diflFerence  between  the  two  cases  is,  that  in  the  former 
case  the  portion  which  the  testator  has  covenanted  to  pay  can 
only  be  satisfied  by  the  bequest  with  the  consent  of  the  objects 
of  the  covenant ;  in  the  latter  case  the  gift  by  will  is  revocable 
and  the  testator  may  substitute  for  it  any  form  of  gift  he 
pleases. 

Again,  in  the  former  case  the  question  whether  the  gift  by 
will  was  intended  to  be  a  satisfaction  of  the  covenant  is  a  ques- 
tion of  testamentary  intention ;  in  the  latter  the  question  is  as 
to  the  effect  of  an  act  subsequent  to  the  will,  and  not  as  to  any 
intention  manifested  by  the  will  itself 
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Ch>p.  XLVIL      Lastly,  in  cases  of  satisfaction,  election  must  always  arise ;  ia 
cases  of  ademption  it  never  can. 

It  follows  that  the  presumption  that  a  gift  by  will  is  intended 
to  be  a  satisfaction  of  a  prior  covenant  to  pay  a  portion  is  more 
easily  rebutted  than  the  similar  presumption  in  the  case  of 
ademption. 

Thus,  the  fact  that  the  objects  of  the  gift  by  will  are  not  the 
same  as  the  objects  of  the  covenant,  is  a  stronger  argument 
against  satisfaction  than  against  ademption,  as  the  testator 
cannot  be  supposed  to  have  wished  to  do  by  his  will  what  it 
was  out  of  his  power  to  do,  though,  on  the  other  hand,  the 
argument  is  inconclusive,  since  the  bequest  by  will  may  be 
intended  as  a  satisfaction  with  regard  to  some  of  the  objects  of 
the  covenant,  leaving  such  of  them  as  take  nothing  under  the 
will  to  their  rights  under  the  cover}ant.  See  In  re  Tnasaud^s 
Estate,  9  Ch.  D.  363. 

Thus,  a  covenant  to  settle  a  certain  share  upon  a  son  for 
life  and  then  upon  trusts  for  the  benefit  of  his  wife  and  children, 
is  satisfied  as  regards  the  son  by  a  bequest  to  him  absolutely. 
McCarogher  v.  Whieldon,  3  Eq.  236 ;  see  Bennett  v.  HovMs- 
worth,  6  Ch.  D.  671. 

So,  too,  a  direct  bequest  to  grandchildren  is,  as  regards  the 
grandchildren,  a  satisfaction  of  a  covenant  to  settle  a  sum  upon 
a  daughter  and  her  husband  for  their  lives  and  the  life  of  the 
survivor,  remainder  to  their  children  as  they  should  appoint 
and  in  default  of  appointment  to  the  children  equally.  Campbell 
V.  Campbell,  L.  R  1  Eq.  383. 

The  fact  that  legacies  to  the  testator  s  widow  are  declared  to 
be  in  lieu  of  her  claim  under  the  settlement  will  not  rebut  the 
presumption  against  double  portions  in  the  case  of  legacies  to 
children  without  any  such  declaration.  Ackwmih  v.  Ackwarth, 
cited  3  Ves.  527;  1  B.  C.  C.  307, -n.;  Moulson  v.  Moulsan, 
1  B.  C.  C.  83 ;  see,  too,  Fi/nch  v.  Finch,  1  Ves.  jun.  634,  where 
the  legacy  was  expressed  to  be  for  a  portion. 
Satisfaction  The  presumption  of  satisfaction  may  be  rebutted  by  the 
Se^flference  diflference  in  the  thing  given  by  the  will  and  covenanted  to  be 

o'  the  a.  Thus  a  devise  of  land  is  no  satisfaction  of  a  covenant  to 


Covenant  to 
■ettle  for  life 
satisfied  by 
absolute 
bequest 


Covenant 
to  settle  in 
remainder 
satisfied  by 
immediate 
bequest 


Legacies  in 
lieu  of  claims 
under  the 
settlement 
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pay  money,  unless  the  lands  are  expressly  estimated  by  the  Chap.  XLVll 
testator  in  money.     OoodfeUow  v,  Burchett,  2  Vem.  298 ;  Ben-  covenant  and 
gough  v.  Walker,  15  Ves.  607;  see  In  re  Lawes;  Lawes  y.  *^"®***- 
Lawea,  20  Ch.  D.  81. 

But  the  fact  that  the  gift  by  will  is  of  a  share  of  residue  will  Portion 
not  prevent  the  gift  being  a  satisfaction  of  a  portion.     -£«dy  riftofresidne. 
Thynne  v.  Earl  of  Glengall,  2  H.  L.  131. 

6.  A  contingent  legacy  is  no  satisfaction  of  a  vested  portion.  Contingent 

lefiracv  and 

BelUisia  v.  Uthwait,  1  Atk.  426 ;  Hanhiiry  v.  Hanbury,  2  B.  vested  por- 
C.  C.  352 ;  Pierce  v.  Locke,  3  Ir.  Ch.  205,  215.  *^^''- 

The  presumption  of  satisfaction  will  not  be  rebutted  by  slight  Diflferencea 
differences  between  the  covenant  and  the  will ;  as,  for  instance,  covenant  and 
differences  in  the  mode  of  payment,  the  covenant  being  to  pay  inTuffident  to 
on  the  widow's  death,  the  will  within  three  months  of  her  death.  J®^"*  ^^' 

faction. 

Sparkes  v.  Cat  or,  3  Ves.  530 ;  Copley  v.  Copley,  1  P.  Wms.  146 ; 
see  Bethel  v.  Abraluim,  22  W.  R.  745. 

Or  by  the  fact  that  the  covenant  contains  a  provision  for 
children  dying  before  their  portions  are  payable  and  the  will 
does  not.     Hinchcliffe  v.  Hivchcliffe,  3  Ves.  516. 

Or  that  the  settlement  gives  a  power  to  the  husband  and 
wife  jointly,  while  the  will  gives  it  to  the  wife  alone.  Thynne 
V.  Earl  of  Glengall,  2  H.  L.  131;  Rivsaell  v.  St.Aubyn,  2  Ch.  D. 
398 ;  Rmnaine  v.  Onslow,  24  \V.  R.  899. 

Or  that  the  settlement  is  upon  children  of  the  daughter  by  a 
particular  marriage,  whereas  the  gift  by  will  is  to  all  the 
children.  Thynne  v.  Earl  of  OlengaU,  8up.;  Russell  v.  St, 
Avbyn,  2  Ch.  D.  398. 

A  restraint  upon  anticipation  will  not  rebut  satisfaction,  nor 
will  the  fact  that  the  will  gives  a  remainder  to  children  in  fee, 
the  covenant  being  to  them  in  tail.     Wedll  v.  Rice,  2  K  &  M.  251. 

Nor  Will  the  fact  that  the  gift  by  will  gives  the  wife  the  first 
life  estate,  whereas  the  covenant  gives  it  to  the  husband. 
RusseU  V.  St  Aubyn,  2  Ch.  D.  398 ;  Romaine  v.  Onslow ,  24 
W.  R.  899, 

Nor  the  fact  that  the  life  estate  given  to  the  husband  by  the 
will  is  determinable  on  bankruptcy  or  alienation,  there  being 
no  such  liability  to  determine  in  the  covenant.  Russell  v.  St 
Avhyn,  sup. 
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Chap.  XLVII. 


What  amount 
of  difference 
is  sufficient 
to  rebut 
'satisfaction. 


Direction  to 
pay  debts. 


Covenant  in 
the  nature  of 
a  debt. 


The  omission  from  the  will  of  a  life  interest  to  the  husband, 
who  took  the  second  life  interest  under  the  covenant,  has  been 
held  not  to  rebut  the  presumption  of  satisfaction.  Mayd  v. 
Field,  3  Ch.  D.  687. 

But  a  legacy  to  a  daughter  for  life  for  her  separate  use  and 
after  her  decease,  in  case  her  husband  should  be  living,  for  such 
persons  exclusive  of  her  husband  as  she  should  appoint^  and  in 
case  he  should  die  in  her  lifetime  to  her  appointees,  is  not  a 
satisfaction  of  a  covenant  to  settle  on  trust  to  pay  a  part  to  the 
daughter  for  pin-money  and  the  rest  to  the  husband  for  life, 
and  if  the  daughter  survive  him  to  her  for  life,  remainder  to 
the  children  of  the  marriage  as  she  shall  appoint.  Lord 
Chichester  v,  Coventry,  L.  R.  2  H.  L.  71 ;  see  Lewis  v.  Lewis, 
I.  R  11  Eq.  110,  340. 

Nor  is  a  legacy  to  a  daughter  for  life  to  her  separate  use 
without  power  of  anticipation  with  remainder  to  her  children,  a 
satisfaction  of  a  covenant  to  settle  upon  such  trusts  as  the 
daughter  should  with  the  consent  of  trustees  appoint,  and 
subject  thereto  for  the  daughter  and  her  husband  successively 
for  life,  remainder  for  the  children  and  in  default  of  children 
for  the  husband  absolutely.  In  re  Tussavd's  Estate,  9  Ch.  D. 
363. 

It  seems  that  a  direction  in  the  will  to  pay  debts,  or  debts 
and  legacies,  would  not  alone  rebut  the  presumption  of  satis- 
faction, though  great  stress  has  been  laid  upon  it,  and,  coupled 
with  other  circumstances,  it  will  have  that  eflFect  Lord 
Chichester  v.  Coventry,  L.  R.  2  H.  L.  71 ;  Pdget  v.  OrenfeU^ 
6  Eq.  7 ;  Bennett  v.  Houldsworth,  6  Ch.  D.  671. 

Again,  when  the  portion  covenanted  to  be  paid  is  in  the 
nature  of  a  debt  due  to  the  husband  or  the  trustees  of  the 
settlement,  the  presumption  of  satisfaction  is  more  easily  re- 
butted. 

Thus,  in  HaU  v.  Hill,  1  Dr.  &  War.  94,  a  legacy  to  the 
daughter  was  held  to  be  no  satisfaction  of  a  bond  to  the 
husband  on  the  marriage  of  the  daughter.  See,  too,  Chwhester 
V.  Coventry,  supi^a. 
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Satisfaction  in  the  cask  of  Strangers.  chap,  xlvil 

In  the  case  of  gifts  by  strangers,  there  is  no  presumption  Bxpre«i 

declaration 

against  double  portions  and  a  question  of  satisfaction  can  only  that  legades 
arise  upon  the  express  declaration  of  the  donor,  that  subsequent  ^[tisfactio^. 
gifts  by  him  are  to  go  in  satisfaction  of  what  he  has  given  by 
the  instrument  coDtaining  the  declaration. 

In  such  cases  the  question  has  arisen  whether  a  provision  by  Whether 
will  is  to  be  considered  an  advancement  in  the  lifetime  of  the  SSTla'an  ^ 

testator.  advancement 

in  tbe  testa- 
There  can  be  no  doubt  that,  where  there  is  a  declaration  that  ^r's  lifetime. 

gifts  made  by  a  father  "  in  his  lifetime  or  by  his  will/'  or  "  in 

his  life  or  at  his  death/'  are  to  go  in  satisfaction,  provision  by 

will  would  be  included  in  these  words.     Papillon  v.  Papillon, 

11  Sim.  642;  Rickman  v.  Morgan,  1  B.  C.  C.  63;  2  B.  C.  C. 

393. 

But  there  is  no  such  rule  as  that  supposed  to  have  been  laid 
down  by  Lord  Eldon  in  Leake  v.  Leake,  10  Ves.  476,  p.  488, 
that  a  provision  by  will  is  to  be  considered  as  an  advancement 
in  the  lifetime  of  the  party.  Whether  it  is  or  not  depends  on 
the  language  of  the  declaration* 

Thus,  a  declaration  that  if  the  father  should  during  his  life 
advance  or  pay  any  sums  for  the  benefit  of  his  children,  the 
sums  so  advanced  should  be  taken  pro  tanto  in  satisfaction  of 
the  portions  of  his  children,  will  not  ioclude  gifts  by  will. 
Cooper  V.  Cooper,  8  Ch.  813 ;  see  Douglas  v.  Willes,  7  Ha.  318. 

Though,  on  the  other  hand,  the  words  may  be  large  enough  to 
include  provision  by  will ;  where,  for  instance,  the  proviso  is,  if 
the  father  should  have  bestowed  or  given  portions  to  his  children 
on  their  marriage,  "  or  otherwise  provided  for  them."  Leake  v. 
Leake,  10  Ves.  477. 

And  the  words  "  settle,  give,  or  advance  "  have  been  held  to 
include  provision  by  will.  Ondow  v.  MicheU,  18  Ves.  490 ;  see, 
too,  Golding  v.  Haverfield,  13  Pr.  593 ;  M*C1.  345 ;  Fazakerley 
v.  GeUibrand,  6  Sim.  591 ;  but  the  authority  of  these  cases 
must  be  looked  upon  as  doubtful  since  Cooper  v.  Cooper, 

A  devise  of  lands  is  not  within  a  proviso  that  sums  of  money 
advanced  are  to  be  taken  in  satisfaction,  nor  is  a  gift  to  the 

N  N 
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Chap.  XLVH  trustees  of  the  marriage  settlement  of  the  donee,  and  not  the 
donee  personally.  See  Lord  Romilly's  judgment.  Cooper  v. 
Cooper,  6  Ch.  820,  n. 

Decbtf&tioii         Where  sums  advanced  are  directed  to  be  taken  in  satisfaction, 

that  advuio6B 

are  to  be  in  unless  the  contrary  is  directed  in  writing  by  the  person  making 
nnieMthe"'  ^^  advance,  the  declaration  to  the  contrary  need  not  be  express, 
d^db^"^  but  may  be  gathered  from  the  general  terms  of  the  iDstrument 
writing.  by  which  the  advance  is  made.    Leake  v.  Leake,  18  Ves.  494 ; 

Fazakerley  v.  Oellibrand,  6  Sim.  591. 

Satisfaction  of  Debts. 

Legacy  of  The  doctrine  of  satisfaction  also  applies  to  a  legacy  to  a 

greater'  Creditor.     In  such  a  case  the  legacy,  if  of  equal  or  greater 

satufftctioirof  *™^^'^*>  ^s  priiTid  focie  considered  a  satisfaction  of  the  debt, 
a  debt.  Tolbot  v.  Shrewsbury,  Prec.  Ch.  394 ;  Fowler  v.  Fowler,  3  P. 

Wms.  353. 

The  general  rule  has,  however,  been  so  often  disapproved  of, 
and  has  been  held  to  be  excluded  by  such  slight  indications  of 
intention,  that  it  ia  of  small  practical  importance. 

1.  As  to  what  debts  may  be  satisfied  by  legacies : — 

The  debt  most  o.  The  debt  to  be  satisfied  must  be  a  debt  existing  at  the 
^t^ot^e  date  of  the  will.  Cra/nmer'a  Case,  2  Salk.  608;  Thomas  v. 
^^  Bennett,  2  P.  Wms.  343 ;  Plunkett  v.  Lewis,  3  Ha.  330. 

The  debt  must      fc.  The  testator  must  have  been  certain  at  the  date  of  the 

be  certftiiL. 

will  that  a  debt  was  due  and  to  whom  it  was  due,  and  therefore 
a  mere  liability  on  a  current  account,  or  on  a  negotiable  instru- 
ment, such  as  a  bill  of  exchange,  will  not  be  satisfied  by  a  legacy. 
Rawlins  v.  Powell,  1  P.  Wms.  297 ;  Carr  v.  EaMabrooke,  3 
Ves.  561. 

But  the  fact  that  the  debt  is  liable  to  decrease  makes  no 
difference.     Edynunds  v.  Low,  3  K.  &  J.  318. 

2.  As  to  what  legacies  will  not  be  considered  to  satisfy 
debts : — 

Legacy  of  a.  A  legacy  of  smaller  amount  is  no  satisfaction  of  a  debt, 

amoimt  is  no  Cranmer's  Case,  2  Salk.  608 ;  Atkinson  v.  Wehh,  2  Vem.  478  ; 
"*!;*d^bt "      Eastvjood  V.  Vinlce,  2  P.  Wms.  614  ;  Gee  v.  UddM,  35  B.  621 ; 

see  Richardson  v.  Elphinstone,  2  Ves.  jun.  468;  Reade  v. 

Reoile,  9  L.  R.  Ir.  409. 
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6.  Nor  is  a  gift  of  residue.    Barrett  v.  Beckford,  1  Ves.  sen.  Chap.  XLvn. 
519.  Gift  of 

c.  Nor  is  a  gift  of  a  contingent  legacy.    Tolson  v.  CoUina,  4i  ^Ia  contan- 
Ves.  482  ;  Matthews  v.  Matthews,  2  Ves.  sen.  635.  «^*  ^^«~'^- 

3.  Satisfaction  is  also  rebutted  by  the  difference  in  the  nature 
of  the  legacy  and  the  debt 

a.  As  where  the  debt  is  by  bond  and  the  testator  devises  l^^<^  ^7  ^j;'** 

is  Dot  Batisfied 

land.    Eastwood  v.    Vinke,  2  P.  Wms.  614 ;   Richardson  v.  by  a  devise 
Elphinstone,  2  Ves.  jun.  463. 

6.  If  the  legacy  is  less  advantageous  than  the  debt ;  if,  for  I>ebt  not 

satisfied  when 

instance,  the  legacy  is  payable  in  six  months,  the  debt  in  one  :  the  legacy 
Haynes  v.  Mico,  1  B.  C.  0.  129 ;  Deveze  v.  Pontet,  1  Cox,  188 ;  tag^us,  ^^*"" 
Adams  v.  Lavender,  M'Cl.  &  Y.  41 ;  or  the  legacy  is  payable 
half-yearly,  the  debt  quarterly :  Atkinson  v.  Webb,  Prec.  Ch. 
236  ;  if  the  debt  is  secured,  the  legacy  not :  Wood  v.  Wood,  7 
B.  183  ;  or  the  debt  is  a  first  charge,  the  legacy  not :  Hales  v. 
Da/rell,  3  B.  325 ;  if  the  debt  is  to  the  separate  use,  the  legacy 
not  Bartlett  v.  OUlard,  3  Russ.  149 ;  Rowe  v.  Rowe,  2  De  Q. 
&  S.  294 ;  Fourdrin  v.  Oowdey,  3  M.  &  K.  409 ;  but  see  Atkin- 
son V.  Littlewood,  18  Eq.  595. 

And  an  annuity  given  by  will  and  therefore  not  payable  till 
a  year  after  the  testator's  death,  is  not  a  satisfaction  of  a 
covenant  to  pay  an  annuity  by  half-ye€U"ly  payments.  In  re 
Dowse ;  Dowse  v.  Olass,  50  L.  J.  Ch.  285. 

c.  Sums  held  on  trust  for  a  tenant  for  life  are  not  satisfied  by 
legacies  of  those  amounts  to  the  tenants  for  life  absolutely. 
Fairer  v.  Park,  3  Ch.  D.  309. 

d.  If  the  legacy  is  expressed  to  be  given  in  satisfaction  of  Legacy  in  Ueu 
dower.     Pinchin  v.  Simms,  30  B.  119 ;  Glover  v.  Hartcup,  34 

B.  74. 

e.  The  fact  that  the  debt  is  due  to  one  set  of  trustees,  and  the  Debt  due 
legacy  is  given  to  another,  is  a  circumstance  to  be  considered,  of  tirwtees 
but  apparently  not  alone  decisive.     Pinchin  v.  Simms,  30  B.  J^^^ 
119  ;  Smith  v.  Smith,  3  GifiF.  121 ;  and  see  Atkinson  v.  Little- 
wood,  18  Eq.  696. 

4.    The  presumption   will    be   rebutted    by  a  direction   to  Direction  to 
pay  "  debts  and  legacies."     Chancey's  Case,  1  P.  Wms.  408 ;  wcies."  *° 
Lethhridge  v.  Thurlow,  15  B.  334 ;  Richardson  v.   Oreese,  3 
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Chay.  XLvn.  Atk.  66 ;  Field  v.  Mmtin,  2  Dick.  643 ;  Jefferiea  v.  Michdl,  20 
B.  15  ;  Hassell  v.  Hawkins,  2  Dr.  469. 

But  not  if  the  direction  is  in  the  will^  and  a  debtor  whose 
debt  is  incurred  subsequent  to  the  will  receives  a  legacy  by  a 
codicil.     Qaynon  v.  Wood,  1  P.  Wms.  409,  n. 

Whether  a  debt  payable  within  three  months  of  the  testator  s 
decease  would  be  within  the  direction  to  pay  debts  seems 
doubtful  In  Wathen  v.  Smith,  4  Mad.  325,  it  was  held  not ; 
on  the  other  hand,  Lord  Romilly,  in  Cole  v.  Willard,  26  B. 
668,  disapproved  of  this  decision.  See,  too,  Atkinson  v.  LittU- 
wood,  18  Eq.  696. 
Direction  to  Whether  a  direction  to  pay  "debts"  only  will  have  the 
onij.  effect  of  rebutting  the  presumption  of  satisfaction  seems  doubt- 

ful. There  is  no  case  deciding  that  it  will,  and  there  is  the 
express  decision  of  Lord  Hatherley  as  V.-C.  that  it  will  not: 
Edmwnda  v.  Low,  3  K.  &  J.  318.  Against  this  must  be  set  the 
dicta  of  Lord  Romilly,  in  Cole  v.  WiUard,  25  B.  668 ;  Pinchin 
V.  Sim/ms,  30  B.  119 ;  and  of  V.-C.  Malins  in  Atkinson  v. 
Littlewood,  18  Eq.  696.  All  the  cases,  however,  show  that  a 
direction  to  pay  debts  only  is  a  circumstance  to  be  taken  into 
account. 

Ademption. 

As  ademption  arises  from  acts  subsequent  to  the  will,  there 
can  be  no  expression  of  intention  contained  in  the  will  as  to 
whether  a  subsequent  gift  was  meant  to  be  an  ademption  or 
not ;  the  question  is,  therefore,  not  properly  within  the  limits  of 
the  present  treatise.  For  the  sake  of  convenience,  however,  it 
may  be  useful  to  notice  a  few  of  the  more  important  points 
arising  with  reference  to  this  subject. 
Ademption  I.  A  bequcst  to  a  child  or  person  to  whom  the  testator  has 

of  Ittfftciofl  \iY 

advanoes.  placed  himself  in  loco  parentis  is  adeemed  by  a  subsequent  gift 
to  the  legatee  in  the  testator's  lifetime,  unless  the  nature  of  the 
two  gifts  is  so  different  as  to  rebut  the  presumption.  LeighUni 
V.  Leighton,  18  Eq.  459  ;  see  Boyd  v.  Boyd,  4  Eq.  305;  Taylor 
V.  Taylor,  20  Eq.  155. 

A  gift  of  less  amount  than  the  legacy  is  an  ademption  pro 
tanto,    Pyni  v.  Lockyer,  5  M.  &  Cr.  29. 
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For  the  purposes  of  ademption  the  value  of  the  advance  is  to  ^»P-  3ttvn. 
be  taken  as  at  the  time  it  was  made.     Watson  v.  Watson,  33 
B.  676. 

For  the  mode  of  valuing  annuities,  see  Hatfield  v.  MiTiet,  8 
Ch.  D.  136. 

Ademption  applies  as  well  to  a  gift  of  residue  as  to  general  Ademption 
legacies,  though  in  the  case  of  residue  it  will  be  applied  only  a  reaidue. 
between  children  against  a  child  in  favour  of  a  child,  and  not  in 
favour  of  a  stranger.    Montefiore  v.  OtiedaUa,  1  D.  F.  &  J.  93 ; 
MeiTiertzo/gen  v.  Walters,  7  Ch.  670. 

Differences  in  the  time  of  payment  of  the  legacy  and  the 
portion  are  immaterial.  Hartopp  v.  Hartopp,  17  Ves.  184; 
Stevenson  v.  Masson,  17  Eq.  84. 

Advances,  however,  for  some  particular  purpose,  as  to  buy  a  Small 

advaocefl  tot 

wedding  outfit  or  small  occasional  presents,  or  even  a  small  a  particolar 
annual  allowance,  will  not  adeem  legacies  by  will     Ravenscroft  nouS©em» 
V.  Jones,  32  B.  669 ;  Watson  v.  Watson,  33  B.  574 ;  Schofidd  legacy. 
V.  Heap,  27  B.  93 ;  see  Hatfield  v.  Minet,  8  Ch.  D.  136. 

As  in  the  case  of  satisfaction  the  presumption  of  ademption 
may  be  repelled  by  the  difiference  in  the  subject-matter  of  the 
two  gifts. 

Thus  there  will  be  no  ademption  if  the  legacy  is  money  and  Legacy  of 
the  gift  is  stock-in-trade.     Holmes  v.  Holmes,  1  B.  C.  C.  555.  ^J^m^^by  a 
See  Davis  v.  Boucher,  3  Y.  &  C.  Ex.  411 ;  Pym  v.  Lockyer,  g!^f^" 
5  M.  &  C.  48 ;  In  re  Lawes;  Lawes  v.  Lawes,  20  Ch.  D.  81. 

Nor  if  the  legacy  is  certain  and  the  gift  is  contingent.  Spinks  Vested  legacy 
V,  Robins,  2  Atk.  493 ;  Crompton  v.  Sale,  2  P.  Wms.  553.  gent  advance. 

A  bequest  of  a  sum  of  money  to  a  child  absolutely  is  adeemed  A  legacy  is 
by  the  subsequent  settlement  of  that  or  a  larger  amount  on  the  a  subsequent 
marriage  of  the  child ;  if  a  smaller  amount  is  settled,  it  is  an  ■«**^«°»«^*- 
ademption  pro  tanto.    Lord  Dv/rham  v.  Wharton,  3  CI.  &  F. 
146  ;  Stevenson  v.  Masson,  17  Eq.  78 ;  Edgeworth  v.  Johnston, 
I.  R  11  Eq.  326. 

And  even  if  the  legacy  be  given  to  the  child  for  life  with 
remainder  to  her  children,  a  subsequent  gift  to  her  absolutely 
is  an  ademption.    Kirk  v.  Eddowes,  3  Ha.  509. 

But  where  there  is  a  substitutional  gift  to  the  issue  of  a  child  Advance  to  a 
dying  in  the  testator's  lifetime,  a  subsequent  advancement  to  a  adeem  a 
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Ohap.  XLVIL  child  who  dies  in  the  testator's  lifetime  leaving  issue  will  not 
subetitntional  Operate  as  an  ademption  of  the  gift  to  the  issue.  lUm  v.  Bogers, 
b»qLn6.t  to  hia  39  L.  J.  Oh.  791;  Heimtt  v.  Jardine,  14  Eq.  68. 
Gift  to  the  And  a  sum  given  to  a  daughter's  husband  in  consideration  of 

the  pnrpoiies  his  making  a  settlement  upon  her,  or  for  the  purposes  of  the 
ri  *^\deema  ™^^^®»  ^^  an  ademption  of  a  legacy  to  the  daughter.  Lord 
a  legacy  to  Durham  V.  Wharton,  3  CL  &  F.  146 ;  see  Nevin  v.  Drysdale, 
*''*^''*"-4Eq.517. 

But  a  gift  to  the  husband  absolutely,  though  expressed  to  be 

a  portion  for  a  daughter,  is  not  an  ademption  of  a  l^acy  to  the 

daughter  and  her  children.     Ravens(yi^oft  v.  Jones,  32  B.  669 ; 

Cooper  V.  Macdonald,  16   Eq.  258;   see  iPClure  v.  Evana^ 

6  W.  R  428. 
An  ahM>late        The  fact  that  the  legacy  to  the  child  is  given  over  in  certain 
adeem  a         events  will  not  prevent  a  subsequent  gift  to  the  child  absolutely, 
i^iTxfcutory  ^^  *  settlement  upon  her  marriage  from  adeeming  the  legacy, 
gifts  over.       ^th  as  regards  the  child  and  the  persons  interested  imder  the 

gift  over.     Twinvng  v.  Powell,  2  Coll.  262 ;  Da/w8on  v.  Da/wsan, 

4  Eq.  504 ;  Cooper  v.  Macdonald,  16  Eq.  258. 
An  adeemed        An  adeemed  legacy  is  not  revived  by  a  codicil  republishing 
reWvlibra    *^®  ^'"-    Po^^  V. Mansfield, 3  M. &  Cr. 376 ;  see  Ravenscroft 
«><^»<^^  V.  Jones,  4  D.  J.  &  S.  228. 

Advances  An  advance  made  before  the  date  of  the  will  will  not  operate 

the  date  or  ^  ^^  ademption  in  the  absence  of  a  special  agreement  that  it 
the  wiiL         shall.     Upton  V.  PHnce,  Cas.  temp.  Talb.  71 ;  In  re  Peacodcs 

Estate,  14  Eq.  236 ;  Taylor  v.  Cartwright,  41  L.  J.  Ch.  529. 
Legacies  Where  a  legacy  is  given  for  a  particular  purpose  or  in  satisfiftc- 

pm^e  are  tion  of  a  moral  obligation,  whether  to  a  stranger  or  not,  and  the 
^e^tMtotor  *^®stator  afterwards  in  his  lifetime  satisfies  the  purpose  or  obliga- 
satisfies  the     tion,  the  legacy  is  adeemed.    Deheze  v.  Mann,  2  B.  C.  C.  519 ; 

purpose. 

Monch  V.  Monck,  1  Ba.  &  Be.  298 ;  Powys  v.  Mansfield,  3  M. 

&  C.  359 ;  In  re  PoUock;  Pollock  v.  Worrall,  28  Ch.  D.  552. 
But  it  must  appear  on  the  face  of  the  will  that  the  legacy  is 

for  a  particular  purpose.    Pa/nkhwrst  v.  Howell,  6  Ch.  136. 
Directions  as       II.  In  some  cases  the  will  contains  directions  that  advances 

are  to  be  deducted  from  the  shares  of  legatees. 
Advances  Where  the  testator  recited  that  he  had  paid  £5000  for  his 

have  been       son-iu-law  and  directed  that  if  the  son-in-law  should  not  before 

made. 
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the  testator's  death  have  repaid  £5000  at  least,  that  sum  should  <%*?•  XLvn. 
be  taken  in  part  payment  of  a  legacy  to  the  son-in-law,  and 
£5000  had  not  in  fact  been  paid  for  the  son-in-law,  it  was  held 
that  the  legacy  was  to  be  reduced  only  by  the  amount  actually 
paid.  In  re  Taylor* a  Estate;  TorrUin  v.  Underhay,22  Ch.  D.  495. 

In  other  cases  legatees  have  been  held  boimd  by  recitals  as  to 
tho  amount  of  advances  and  by  entries  in  ledgers  referred  to  by 
the  testator.  In  re  Aird'a  Estate ;  Aird  v.  Quick,  12  Ch.  D. 
291 ;  Quihampton  v.  Going,  24  W.  R  917. 

But  entries  made  subsequent  to  the  date  of  the'will  cannot  be  Entries 
incorporated  into  it,  and  made  binding  on  the  legatee,  though  date  of  wilL 
they  are  admissible  as  evidence  that  advances  were  made  by  the 
testator.    Smith  v.  Conder,  9  Ch,  D.  170 ;  Whateley  v.  Spooner, 
3  E.  &  J.  542. 

Where  advances  are  directed  to  be  brought  into  account 
evidence  is  not  admissible  to  show  that  the  testator,  some  time 
after  an  advance,  had  written  off  a  portion  of  the  advance  as  a 
gift    STriith  V.  Conder,  9  Ch.  D.  170. 

A  direction  to  deduct  advances  from  shares  of  residue  does 
not  affect  a  residuary  legatee's  right  to  a  general  legacy  given 
him  by  the  will.    Smith  v.  Crahtree,  6  Ch.  D.  591. 

A  sum  not  payable  to  the  testator  till  after  his  death  is  not  3^™  ^^^ 

.  ,  after  testator's 

within  a  direction  to  bring  advances  into  hotchpot    Auster  v.  death. 
FoweU,  1  D.  J.  &  S.  99. 

If  the  legatee  has  become  bankrupt  and  the  testator  proved  J^*®® 
in  the  bankruptcy  for  a  debt  due  from  him,  so  much  of  the  debt 
as  remains  unpaid  must  be  brought  into  account.    Auster  v. 
Powell,  1  D.  J.  &  S.  99 ;  see  SUverdde  v.  SUverside,  25  B.  340. 

Where  the  income  of  a  legatee  was  directed  to  be  made  up  to 
a  certain  amount,  the  legatee  to  certify  her  income  from  all 
sources,  it  was  held  that  the  legatee  was  not  bound  to  bring 
into  account  an  annuity  given  by  a  subsequent  testator  with  a 
direction  that  it  was  not  to  be  taken  into  account,  but  was  to 
be  a  clear  beneficial  addition.  In  re  Hedges* 8  Trust  Estate,  18 
£q.  419. 

A  direction  to  deduct  a  sum  from  the  share  of  a  legatee  as 
an  equivalent  for  an  estate  given  to  him  fails  if  the  estate  is  not 
purchased.    Nugee  v.  Chapma/a,  29  B.  288. 


552  SATISFACTION   AND   ADEMPTION. 

Chap  XLYii.  Under  a  direction  to  deduct  advances  made  to  a  legatee  by 
her  brothers  or  sisters^  debts  owing  from  the  legatee  to  her 
brothers  and  sisters  may  be  deducted  though  barred  by  the 
statute.    Poole  v.  Poole,  7  Ch.  17. 

Where  the  testator  directed  his  sons  to  pay  or  account  for 
debts  owing  to  him  before  they  should  receive  their  shares,  and 
the  share  of  a  son  was  settled  by  a  codicil,  it  was  held  that  a 
debt  due  from  the  son  was  to  be  brought  into  account  for  the 
purpose  of  division,  but  not  for  the  purpose  of  increasing  the 
amount  to  be  settled.     White  v.  Turner,  25  B.  505. 
When  hotch-       Where  the  residue  was  given  to  the  testator's  children  by  a 
ceaBes'tT       ^^^  ^^^  sccond  wife  to  vest  at  twenty-one,  with  a  direction  that 
operate.  jf  ^j^^  children  by  the  first  wife  should  become  entitled  to 

another  fund  they  should  bring  it  into  hotchpot,  it  was  held 
that  the  hotchpot  clause  ceased  to  operate  when  the  eldest 
child  attained  twenty-one.  Stares  v.  Penton,  4  Eq.  40. 
LapKd  share.  Where  the  testator  directed  his  children,  who  were  his  resi- 
duary legatees,  to  bring  advances  into  hotchpot,  and  a  share 
given  to  one  of  the  children  was  revoked  and  lapsed,  it  was  held 
that  the  hotchpot  clause  applied  to  the  lapsed  share,  and  that 
the  son,  whose  share  was  revoked,  could  not  claim  as  next  of  kin 
without  bringing  advances  into  hotchpot,  but  not  so  as  to  in- 
crease the  widow  8  share.  Stewart  v.  Stewart,  15  Ch.  D.  639. 
Interest  on  In  the  case  of  direct  gifts  where  advances   made  by  the 

vances.  testator  are  directed  to  be  deducted  from  a  legatee's  share, 
interest  at  4  per  cent,  on  such  advances  must  be  computed  from 
the  testator's  death.  Andrewea  v.  Oeoiye,  3  Sim.  393 ;  HUton 
V.  Hilton,  14  Eq.  468 ;  Field  v.  Seward,  5  Ch.  D.  538 ;  see 
Poole  V.  Poole,  7  Ch.  17. 

If  the  testator  directs  the  advances  to  be  deducted  with 
interest  at  5  per  cent.,  interest  at  that  rate  will  be  computed 
down  to  the  testator's  death  and  at  4  per  cent  from  that  date. 
Stewart  v.  Stewart,  16  Ch.  D.  539. 

In  the  case  of  gifts  in  remainder  interest  must  be  computed 
from  the  death  of  the  tenant  for  life.  In  re  Rees ;  Bees  v. 
George,  17  Ch.  D.  701 ;  but  see  Limpus  v.  Arnold,  13  Q.  B.  D. 
246  ;  aflfd.  15  Q.  B.  D.  300. 

As  between  the  tenant  for  life  and  an  advanced  child  whose 
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advance  with  interest  is  directed  to  be  taken  in  full  or  part  Chap.  XLYH. 
satisfaction  of  his  share,  it  has  been  held  that  the  child  is  bound 
to  pay  the  tenant  for  life  interest  on  the  advance.    Lvmpvs  v. 
Arnold,  13  Q.  B.  D.  246;  aflFd.  15  Q.  B.  D.  300. 

Under  the  ordinary  hotx^hpot  clause  life  and  reversionary 
interests  must  be  brought  into  account.  Ealea  v.  Dixbke,  1 
Ch.  D.  217. 

In  the  case  of  appointments  under  powers,  hotchpot  clauses 
will  not  be  implied. 

Thus,  an  appointment  in  favour  of  an  object  "  as  and  for  her  Appointment 
share ''  does  not  exclude  that  object  from  sharing  in  the  unap-  her  share." 
pointed  part,  though  the  sum  left  unappointed  is  such  as  would 
give  all  the  objects  equal  shares.     Wilson  v.Piggott,  2  Ves.  jun. 
351 ;  Wombwell  v.  Hanrott,  14  B.  143 ;  Walmsley  v.  Vaughan, 
1  De  G.  &  J.  114. 

And  it  seems  a  direction  that  the  appointed  share  is  in  lieu  Share  in  lieu 
of  all  claims  and  demands  of  the  donee  to  or  for  her  original 
share  in  the  trust  fund  will  not  exclude  her  from  the  unap- 
pointed part.     Foster  v.  Cautley,  6  D.  M.  &  G.  55. 

On  the  other  hand,  an  appointment  to  one  object,  coupled 
with  a  declaration  that  the  donee  of  the  power  wishes  the  fund 
equally  divided,  may  amount  to  an  appointment  of  the  rest  of 
the  fund  to  the  other  objects.     Foi^tescue  v.  Orego^\  5  Ves.  653. 

And  a  direction  for  accruer  which  can  only  have  a  meaning 
on  the  supposition  that  the  fund  has  been  appointed  in  favour 
of  other  objects,  may  also  amount  to  an  appointment.  Foster 
V.  Cautley,  6  D.  M.  &  G.  55. 

In  the  case  of  a  deed,  if  the  appointee  is  a  party  and  a  share 
is  appointed  to  him  in  lieu  of  his  share  in  the  fund,  the  appointee 
cannot  share  in  the  unappointed  part.  Cliine  v.  Apjohn,  17 
Jr.  Ch.  25 ;  Armstrong  v.  Lynn,  I.  R  9  Eq.  186. 

Under  a  gift  to  several  persons  as  A.  shall  appoint  with  a  gift 
in  default  of  appointment  to  them  equally,  a  direction  to  bring 
advances  into  hotchpot  applies  only  to  the  unappointed  portion 
of  the  fund.    Broddehurst  v.  Flint,  16  B.  100. 
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INTERESTS  Um>ISPOS£D  OF. 

Lapse. 

Chap.XLYlil.  PoRTiOKS  of  a  testator's  property  may  be  undisposed,  either 
because  the  disposition  attempted  by  him  has  failed,  or  because 
no  disposition  has  been  attempted. 

Doctrine  of  j^  dovise  Or  legacy,  whether  it  be  of  a  debt  due  to  the 
testator  or  not,  lapses  by  the  death  of  the  devisee  or  legatee 
before  the  testator,  or  even  before  the  date  of  the  will.  Elliott 
V.  Davenport,  1  P.  Wms.  83  ;  2  Vem.  581 ;  Mayhank  v.  Brooks, 
1  B.  C.  C.  84. 

Confirmation       Confirmation  by  codicil  of  a  will  containing  a  le&facy  to  a 

by  codicil  ^  .  ©  ©     J 

legatee,  her  executors  and  administrators,  where  the  legatee  has 
died  since  the  date  of  the  will,  does  not  prevent  a  lapse  or  give 
the  legacy  to  the  executors  of  the  legatee.     Hvicheaon  v. 
Hammond,  3  B.  C.  C.  127 ;  Mayhank  v.  Brooks,  1  B.  C.  C.  83. 
Gift  to  tenants     Where  the  rift  is  to  several  named  persons  as  tenants  in 

in  common  by  °  .  *  . 

name.  common,  the  shares  of  any  who  die  before  the  testator  lapse. 

Page  v.  Pa^e,  2  P.  Wms.  489 ;  Pea;t  v.  Chapman,  1  Ves.  sen, 

642. 
Penondeid        Possibly,  if  one  of  the  named  persons  is  shown  on  the  &ce 
will.  of  the  will  to  be  dead  at  the  date  of  the  will,  the  fund  would 

be  divisible  among  the  others.     Clarke  v.  Clemm/ina,  36  L.  J. 

Ch.  171. 

So  a  devise  by  A.  to  the  uses  of  B.'s  will  can  only  take  effect 

in  favour  of  those  who  survive  A.     Cvlaha  v.  Cheese,  7  Ha.  245. 
The  doctrine  of  lapse  applies  to  a  power  of  appointment 

exercised  by  will,  and  the  appointee  must  survive  the  donee  of 
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the  power  in  order  to  take.    Duke  of  Marlborough  v.  Lord  Ch>p.xiVlll. 
Godolphin,  2  Ves.  sen.  61 ;  Freeiand  v.  Pearson^  L.  R.  3  Eq. 
658 ;  In  re  Susanni's  Trusts,  47  L.  J.  Ch.  66. 

An  appointment  by  will  in  accordance  with  a  covenant  is 
subject  to  the  ordinary  rule  as  to  lapse.  Re  Broohman's  Trust, 
6  Ch.  182 ;  see  Jervia  v.  Wolferstan,  18  Eq.  18. 

If  a  testator  appoints  under  a  power  sums  exceeding  the  Appointanwit 

in  ezoeaB  of 

amount  of  the  fund  and  one  of  the  appointees  pre-deceases  him  fund, 
the  other  appointees  are  entitled  to  the  benefit  of  the  lapse. 
Sales  V.  Ih^ake,  1  Ch.  D.  217. 

A  gift  to  a  debtor  of  his  debt,  though  the  debt  be  given  to  Gift  to 

.  .  .    .  .  .         .  debtor. 

him,  his  executors  and  administrators,  with  a  direction  to  hand 
over  the  securities  to  him,  is  in  effect  a  legacy,  and  lapses 
by  the  death  of  the  debtor  in  the  testator's  lifetime.  It  is 
immaterial  whether  the  debt  is  given  or  forgiven.  Toplis 
V.  Baker,  2  Cox.  118;  Elliott  v.  Davenport,  1  P.  Wms.  83; 
2  Vem.  521 ;  Maitland  v.  Adair,  3  Ves.  231 ;  Izon  v.  Butler, 
2  Pr.  34. 

Possibly,  a  general  direction  to  hand  over  the  security  to  be 
cancelled  might  release  the  debt,  whether  the  debtor  survives 
the  testator  or  not.  Sibthorp  v.  Moxom,  3  Atk.  680 ;  1  Ves. 
sen.  49 ;  see  South  v.  WiUiame,  12  Sim.  566. 

With  regard  to  legacies  to  creditors  of  the  testator  in  discharge  Legacies 
of  debts  which  have  been  released  by  the  operation  of  the  whose  debts 
bankruptcy  laws  or  by  lapse  of  time : —  •"  barred. 

1.  A  gift  to  the  official  assignee  in  bankruptcy  in  trust  to 
pay  debts  will  not  fail  as  regards  creditors  who  die  in  the 
testator's  lifetime,  though  the  debts  are  barred  by  the  Statute 
of  Limitations  as  well  as  discharged  by  a  certificate  in  bank- 
ruptcy. In  re  Sowerhy^s  Trusts,  2  K.  &  J.  630 ;  7  D.  M.  &  G. 
429 ;  Turner  v.  MaHin,  5  W.  R  277 ;  3  Jur.  N.  S.  397. 

2.  Nor  will  the  gift  of  a  sum  to  be  divided  among  creditors, 
though  the  debts  may  be  barred  by  the  Statute  of  Limitations, 
if  they  have  not  been  released  by  the  creditors.  WiUiamaon 
V.  Naylor,  3  Y.  &  C.  Ex.  208 ;  PhiUipa  v.  PhiUips,  3  Ha.  281. 

3.  On  the  other  hand,  if  the  gift  is  not  through  the  medium 
of  the  assignee  and  the  debts  have  been  released  or  extinguished, 
the  gift  is  mere  bounty,  and  will  fail  as  regards  the  creditors 
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E£Feot  of  A 
declaratioii 
Agftinst  Upse. 


Interests  of 
persona  to 
take  in 
default  of 
appointment. 


Interests  of 
persons  in 
remainder  not 
affected  by 
lapse  of  the 
life  interest 


Whether  a 

ft  to  A.  or 
lis  executors 
will  lapse. 


gif. 

his 


dying  in  the  testator's  lifetime:  Coppin  v.  Coppin,  2  P.  Wma 
295 ;  but  the  authority  of  this  case  is  very  doubtfuL  And  see 
Golds  V.  Oreenfield,  2  Sm.  &  G.  476. 

A  declaration  that  a  legacy  shall  not  lapse  is  not  sufficient  to 
prevent  lapse,  unless  it  is  clear  that  it  is  to  go  to  the  estate  of 
the  legatee  in  the  event  of  his  death.  Picken/ag  v.  Stamford, 
3  Ves.  493 ;  Johnson  v.  Johnson,  4  B.  318 ;  Underwood  v. 
Wing,  4  D.  M.  &  G.  63i3 ;  see  Wilder  s  Trusts,  27  B.  418. 

But  a  gift  to  A.  and  his  executors  or  administrators  with  a 
direction  that  the  legacy  is  not  to  lapse  has  been  held  sufficient. 
Sibley  v.  Cook,  2  Atk.  572. 

On  the  other  hand,  in  the  case  of  a  gift  in  similar  terms,  a 
direction  that  the  legacy  was  to  vest  from  the  date  of  the  will 
was  held  insufficient  to  prevent  lapse.  Browne  v.  Hope,  14  Eq. 
343. 

The  interest  of  persons  taking  in  default  of  appointment  does 
not  fail  by  the  death  of  the  donee  of  the  power  before  the 
testator.  Hardwick  v.  Thruston,  4i  Russ.  380;  Edwards  v. 
Saloway,  2  Ph.  625 ;  NichoUs  v.  Haviland,  1  E.  &  J.  504 ; 
Kellett  v.  KeOeU,  I.  R.  6  Eq.  298. 

Nor  do  the  interests  of  those  taking  in  remainder,  though 
they  may  be  the  next  of  kin  of  the  tenant  for  life,  unless  the 
subsequent  limitations  are  only  a  settlement  of  the  shares  to 
which  the  legatees  actually  become  entitled.  Cases  supra,  and 
Meyer  v.  Townshemd,  3  B.  443 ;  In  re  Speakman ;  Unsworth 
V.  Speakman,  4i  Ch.  D.  620 ;  Stewart  v.  Jones,  3  De  G.  &  J. 
532;  In  re  Roberts;  Tarleton  v.  Bruton,  27  Ch.  D.  346; 
perhaps  Baker  v.  Hanbwry,  3  Russ.  340. 

It  is  clear  that  a  gift  to  A.  or  his  executors  for  the  benefit  of 
his  estate  after  a  life  interest,  or  where  the  payment  is  post- 
poned, will  fail  by  the  death  of  A  before  the  testator :  Bone  v. 
Cook,  M'aeL  168;  13  Pr.  332;  Corbyn  v.  French,  4  Vea  418; 
TiduueU  v.  Ariel,  3  Mad.  403^  where  heirs  was  read  as  executors 
and  administrators.    Leach  v.  Leach,  35  B.  185. 

This  rule,  however,  does  not  apply  where  the  gift  is  to  A.  or 
his  heirs  after  a  life  interest,  where  heirs  means  next  of  kin,  who 
take  beneficially  and  not  as  mere  representatives.  In  re  Porter* s 
Trusts,  4  K.  &  J.  188. 


INTERESTS  SAVED  FROM  LAPSE.  557 

But  it  would  seem  a  direct  gift  to  A.  or  his  executors,  if  Cliap.XLviii. 
executors  is  construed  in  its  literal  sense,  would  not  lapse  by 
A.'s  death  before  the  testator.     See  Maxwell  v.  Maxwdl,  I.  R. 
2  Eq.  478 ;  see,  however,  AapiTiaU  v.  Duckworth,  35  B.  307 ; 
and  ante,  p.  268. 

If  there  is  a  gift  to  A.  charged  with  a  sum  payable  to  B.,  the  Charges  will 

not  fail  by  the 

legacy  to  B.  does  not  lapse  by  the  death  of  A.  before  the  testator,  death  of  the 
Wigg  V.  Wigg,  1  Atk.  382 ;  Hills  v.  Wirlsy,  2  Atk.  605  ;  Oke  ^l^  to  the 
V.  Heath,  1  Ves.  sen.  134.  «^^*^ 

But  the  legacy  would  fail  if  the  gift  to  A.  is  adeemed  or 
revoked.     Cowper  v.  Mantell,  22  B.  223. 

And  where  land  was  devised  to  a  creditor  on  condition  that 
he  should  release  his  debt,  and  the  testator  declared  that  the 
debt  should  not  be  paid  out  of  residue,  the  debt  was  held 
charged  on  the  land,  though  the  creditor  predeceased  the 
testator.    In  re  Kirk;  Ki/rk  v.  Kirk,  21  Ch.  D.  431. 

Now,  by  section  32  of  the  Wills  Act,  a  devise  of  an  estate  tail  EflFect  of 

.--         ^   -  .^    _  1        -i       >!        /.  .1  sections  32 

Will  not  lapse  if  there  are  at  the  death  of  the  testator  any  and  33  of  the 
issue  inheritable  under  the  entail.  the  doc^J^ 

And,  by  section  33,  a  gift  of  real  or  personal  property  to  a  *^^  ^*I**- 
child,  or  other  issue  of  the  testator,  will  not  lapse  if  any  issue  of 
the  devisee  or  legatee  survive  the  testator. 

The  section  applies  to  a  gift  to  a  child  dead  at  the  date  of 
the  will.     Wisden  v.  Wiad^n,  2  Sm.  &  G.  396. 

The  issue  surviving  the  testator  need  not  be  living  at  the 
death  of  the  devisee  or  legatee.  In  bonis  Parker,  1  Sw.  &  Tr. 
523. 

In  such  a  case  the  property  bequeathed  belongs  to  the  legatee 
as  if  he  had  survived  the  testator,  and  passes  by  his  will. 
Johnson  V.  Johnson,  3  Ha.  157 ;  In  bonis  Parker,  1  Sw.  &  Tr. 
523 ;  Re  Masoii's  WiU,  34  B.  494. 

If  the  devisee  dies  intestate  her  husband  is  entitled  to  an 
estate  by  the  curtesy.     Eager  v.  FumivaU,  17  Ch.  D.  115. 

If  the  legatee  devises  to  the  testator  there  is  a  lapse  and  the 
heir  at  law  or  next  of  kin  of  the  legatee  are  entitled.  In  re 
Hensler ;  Jones  v.  Hensler,  19  Ch.  D.  612. 

Property  preserved  from  lapse  by  this  section  is  not  within  CoTenant 
a  covenant  to  settle  property    coming  to  the  legatee   during 


558 


INTERESTS   UNDISPOSED   OF.      LAPSE. 


Chftp.XLYni.  coverture.     Pearce  v.  Oraham,  11  W.  R  416;  32  K  J.  Ch. 
359. 

Where  the  testator  directed  a  daughter  s  share  to  be  settled  if 
she  survived  him,  and  she  predeceased  him  leaving  issue,  it  was 
held  that  the  direction  to  settle  applied  to  her  share.  In  re 
Hone*8  Trusts,  22  Ch.  D.  663. 

Section  33  applies  to  gifts  under  general  powers  of  appoint- 
ment, though  there  is  a  gift  over  in  default  of  appointment. 
Eceles  v.  CheyTie,  2  K.  &  J.  676. 

It  does  not  apply  to  special  powe(rs,  nor  to  cases  where 
before  the  Act  there  would  have  been  no  lapse ;  as,  for  instance, 
gifts  to  a  class.  Chriffiths  v.  Oale,  12  Sim.  354 ;  FredarvA  v. 
Pearson,  L.  R.  3  Eq.  658 ;  Olney  v.  Bates,  3  Dr.  319 ;  Browne 
V.  Hammond,  Johns.  210;  Holyland  v.  Lewin,  26  Ch.  D. 
266. 

These  sections  apply  to  the  interest  of  a  person  dying  before 
the  date  of  the  will,  but  after  the  Act  came  into  operation,  but 
not  to  a  person  dying  before  the  Act  came  into  operation. 
Winter  v.  Winter,  5  Ha.  306 ;  Mov}er  v.  Orr,  7  Ha.  473 ;  WUd 
V.  Reynolds,  5  Notes  of  Cases,  1. 

In  the  case  of  gifts  to  a  class  as  tenants  in  common,  the 
shares  of  members  of  the  class  dying  before  the  testator  do  not 
lapse  but  go  to  the  other  members  of  the  class. 

A  direction  to  settle  the  share  to  which  any  member  of  a  class 
shcM  become  entitled  will  not  have  the  effect  of  preventing  the 
shares  of  members  dying  before  the  testator  from  going  to  the 
other  members.     Stewart  v.  Jones,  3  De  O.  &  J.  532. 

A  distinction  has  been  drawn  between  such  a  direction  and  a 
direction  to  settle  a  daughter's  "  share ''  simply ;  and  it  has  been 
held  that  in  the  latter  case  the  legacy  does  not  lapse  by  the 
death  of  the  daughter  before  the  testator.  In  re  Speahman  ; 
Unsworth  v.  SpeaJcman,  4  Ch.  D.  620 ;  this  case  was,  however, 
disapproved  and  not  followed  in  In  re  Roberts ;  Tarleton  v. 
Bruton,  27  Ch.  D.  346. 

*In  the  same  way  a  gift  to  the  children  of  A.  as  tenants  in 
common,  to  be  vested  at  twenty-one,  is  in  effect  a  gift  to  the 
children  who  attain  twenty-one.  Re  Coney's  Trusts,  L.  R  1  Eq. 
496. 


Doctrine  of 
lapae  in  the 
case  of  gifts 
to  a  daw. 

Direction 
to  settle. 
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A  direction  that  the  shares  of  any  members  of  the  class  who  Chap.  XL vm. 
die  before  the  testator,  leaving  issue,  shall  not  lapse,  will  not 
have  the  effect  of  causing  the  shares  of  those  who  die  before 
the  testator  without  issue  to  lapse.    A&pinall  v.  Dtickworth,  35 
B.  307. 

It  is  immaterial  that  the  class  may  be  so  determined  as  to  be  Oift  to  a  daas 

incapable  of 

incapable  of  increase ;  as,  for  instance,  if  the  class  is  ''  my  increase, 
nephew  and  nieces  living  at  the  time  of  my  husband's  decease," 
as  tenants  in  common.     Dimond  v.  Boatock,  10  Ch.  358 ;  Lee  v. 
Fain,  4  Ha.  201,  250 ;  Leigh  v.  Leigh,  17  B.  605. 

And  no  person  incapacitated  from  taking  at  the  death  of  the  No  penon 
testator  is  looked  upon  as  a  member  of  the  class,  so  that,  for  thr^tator's 
instance,  the  share  of  a  member  of  the  class  incapacitated  from  ^^.*^  ^f 

'  ^  taking  18  a 

taking  because  he  witnessed  the  will,  goes  to  the  other  mem-  member  of 

the  class. 

bers.     Young  v.  Dairies,  2  Dr.  &  Sm.  167 ;  Fell  v.  Biddulph, 
L.  R.  10  C.  P.  701 ;  In  re  Coleman  and  Jarrom,  4  Ch.  D.  165. 

This   doctrine  does  not  apply  to  cases  where  property  is  Appointment 
appointed  under  a  power  to  objects  and  non-objects.     In  such  cabbie  of^^ 
cases  the  objects  of  the  power  only  take  the  shares  they  would  **^"8* 
have  taken  if  the  whole  appointment  had  been  valid  and  the 
rest  goes  as  in  default.    Harvey  v.  Stracey,  1  Dr.  137 ;  In  re 
Famcombe'a  Trusts,  9  Ch.  D.  652. 

When  there  is  a  gift  to  a  class  the  revocation  of  the  gift  Revocation  of 
to  one  of  the  members  of  the  class  does  not  cause  a  lapse,  but  member  of 
the  whole  goes  to  the  other  members  of  the  class.    'Shaw  v.  *^®  ^^^^ 
MacMahon,  4  D.  &  War.  431. 

And  a  gift  of  residue  to  several  persons  and  to  A.  if  living,  or 
to  several  persons  and  to  such  of  the  children  of  A.  as  are  living 
at  the  date  of  the  will,  does  not  lapse  as  to  the  share  of  A.  or 
the  children  of  A.  if  A  is  dead,  or  there  are  no  children  living 
at  the  date  of  the  will.  Re  Homhy,  7  W.  R.  729;  In  re 
SpUler;  Spilled*  v.  Madge,  18  Ch.  D.  614 ;  see  Samders  v.  Ash- 
ford,  28  B.  609. 

A  gift  of  aliquot  shares  to  several  named  persons  as  tenants  Gift  of  aliqnot 
in  common  is  not  a  gift  to  a  class,  and  the  shares  of  any  dying  named 
before  the  testator  lapse.     CressweU  v.  ChesLyn,  2  Ed.  123  ;P®"^"^ 
Ramsay  v.  Shdm^rdine,  L.  R.  1  Eq.  129. 

Nor  is  a  gift  to  a  class  of  persons  "  before  mentioned,"  the 
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Ohap-XLYin.  persons  having  been  previously  named,  a  gift  to  a  class.     Re 
Oibson,  2  J.  &  H.  656. 

A  gift  to  "  the  five  daughters  '*  of  A.,  or  to  "  my  nine  children," 
is  not  a  gift  to  a  class.  In  re  Smith's  TmsU^  9  Ch.  D.  117;  In 
re  Stanafield,  16  Ch.  D.  84. 

A  gift  to  "  my  executors  herein-named  "  has  been  held  a  gift 
to  a  class,  the  gift  being  attached  to  the  office  and  therefore 
passing  wholly  to  those  who  survive  to  perform  the  office. 
Knigkt  v.  Gould,  2  M.  &  K,  295. 

But  this  is  not  the  case  if  the  gift,  though  the  donees  happen 
to  be  executors,  is  not  given  to  them  in  respect  of  their  office. 
Barber  v.  Barber,  3  M.  &  Cr.  688 ;  Hoare  v.  Osborne,  12  W.  R. 
397. 

The  result  is  the  same  if  the  gift  is  to  a  class  the  members  of 
which  are  then  named.     Bain  v.  Lescher,  11  Sim.  397. 

And  a  gift  to  my  wife's  brother  and  sister  and  my  brothers 
and  sister  equally,  when  the  testator  had  at  the  date  of  the 
will  three  brothers  and  one  sister,  was  held  a  desigvatio  per- 
sonarum,  and  the  shares  of  two  brothers  who  died  before  the 
testator  lapsed.    Havergal  v.  Harrison,  7  B.  49. 

It  is  clear  that  a  gift  to  A.,  and  the  children  of  B.,  may  in 
effect  be  a  gift  to  a  class,  if  the  testator  treats  the  legatees  as 
a  class.  Re  Stanhope's  Trust,  27  B.  201 ;  In  re  Jackson;  Skiers 
V.  Ashworth,  25  Ch.  D.  162. 

And  a  direction  to  include  an  individual  in  the  class  does 
not  make  it  the  less  a  class,  as  in  a  gift  equally  to  ail  my 
children,  including  W.     Shaw  v.  MacMdhon,  4  Dr.  &  War.  431. 

On  the  other  hand,  a  gift  to  surviving  children  and  W.  is  not 
a  gift  to  a  class,  and  the  share  of  W.  will  lapse  by  his  death 
before  the  testator.  Drakeford  v.  DraJceford,  33  B.  43;  Re 
Chaplin's  Trust,  12  W.  R.  147 ;  33  L.  J.  Ch.  183 ;  AspinaU  v. 
Duckworth,  35  B.  307 ;  In  re  AUen;  Wilson  v.  Atter,  44  L.  T. 
N.  S.  240 ;  29  W.  R  480.  See  Clark  v.  PhiUips,  17  Jur.  886 ; 
In  re  FeaiJierstone's  Trusts,  22  Ch.  D.  111. 

In  such  a  case,  however,  if  there  is  a  direction  that  the 
interests  are  to  be  vested  at  the  testator's  death,  there  will  be 
no  lapse,  but  the  gift  goes  to  those  only  who  survive  the 
testator.    In  re  Feather  stone's  Trusts,  22  Ch.  D.  111. 


Gift  to  a 
daae  and  a 
named  in- 
dividual 
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Resulting  Trusts. 

When  an  estate  is  devised  subject  to  a  charge,  and  the  Devise 
purpose  for  which  the  charge  is  created  fails,  the  charge  sinks  charge  which 
for  the  benefit  of  the  devisee.     A.-G.  v.  Milner,  3  Atk.  112-/*'^ 
Jackson  v.  Hurlock,  Amb.  487 ;  2  Ed.  263 ;  King  v.  DenisoUy 
1  V.  &  B.  261 ;  Tticker  v.  Kayesa,  4  K.  &  J.  339 ;  HeptinMall 
V.  GoU,  2  J.  &  H.  449. 

Where  the  devise  is  clearly  subject  to  a  charge  it  makes  no 
diflference  that  the  money  to  be  raised  by  the  charge  is  given  to 
purposes  such  as  a  charity,  which,  if  valid,  would  in  all  events  give 
it  away  from  the  devisee.  Baker  v.  Hall,  12  Ves.  497;  Cooke 
v.  Stationers*  Company,  3  ^I.  &  K.  262. 

But  where  there  is  no  express  charge  it  must  depend  upon  Whether  the 
the  general  intention  whether  the  particular  gift  is  a  charge,  or  subject  to,  or 
whether  the  devisee  was  intended  to  take  only  what  remains  ^j^**^^^"" 
after  deducting  the  particular  gift.  ing  charge. 

1.  Thus  if  the  lands  are  not  expressly  charged,  but  the  devisee  Direction  to 
is  directed  to  pay  a  certain  sum,  there  has  been  held  to  be  a  g*^*^ 
resulting  trust    Arnold  v.  Chapman,  1  Ves.  Sen.  108 ;  Bland 

V.  WiUcins,  cit.  1  B.  C.  C.  61. 

2.  If  a  sum  is  directed  to  be  raised,  and  a  full  disposition  is  Direction  to 

raise  a  sum 

made  of  it,  for  instance  to  a  charity,  in  such  a  way  that  the  dis-  which  is 
position,  if  valid,  must  in  all  events  give  the  money  away  from  aif^eni^  "* 
the  devisee  of  the  land,  who  is  to  take  onty  from  and  after  the 
raising  the  money,  there  is  a  resulting  trust  for  the  heir  upon 
failure  of  the  particular  disposition.     Tregonivell  v.  Sydenham, 
3  Dow.  194. 

But,  if  the  money  to  be  raised  is  given  for  purposes  which, 
though  valid,  may  not  take  effect,  the  mere  fact  that  the  land 
is  not  given  till  after  raising  the  money  will  not  take  the 
money  from  the  devisee  if  those  purposes  fail.  In  re  Coopers 
Trusts,  23  L.  J.  Ch.  25  ;  4  D.  M.  &  G.  757. 

And  where  land  was  devised  for  life  and  in  tail  after  the 
expimtion  or  other  sooner  determination  of  a  term  of  ninety- 
nine  years  limited  to  trustees,  of  which  no  trusts  were  declared, 
actual  enjoyment  by  the  devisee  being  intended,  the  devises 
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Chaj^XLVm. 


Distinction 
between  a 
charge  created 
by  the  will 
and  by  a 
prior  instru- 
ment 


Devise 
subject  to 
and  upon 
trusts. 


were  held  to  be  subject  to  the  term.  Sidney  v.  Slielley,  19  Ves. 
352. 

Where  a  testator  has  by  a  previous  instrument  a  power  to 
charge  real  estates  and  exercises  the  power  by  will,  the  above 
rules  have  no  application.  In  such  a  case,  if  the  disposition 
made  by  the  will  fails,  the  charge  is  nevertheless  raisable. 
Simmons  v.  Pitt,  8  Ch.  978. 

Upon  the  same  principle,  where  there  is  a  devise  subject  to 
trusts,  the  devisee  takes  the  whole  if  those  trusts  fail,  whereas 
a  devise  upon  trusts  which  fail  is  undisposed  of.  Clarke  v. 
Hilton,  L.  R  2  Eq.  810;  Fenton  v.  Hawkins,  9  W.  R  300; 
Briggs  v.  Penny,  3  Mac.  &  Q.  546. 


Acceleration. 


Revocation 
or  forfeiture. 


Powers  of 
sale  and 
charging. 

Whether 
there  is  any 
distinction  as 
regards 
acceleration 
between 
appointments 
and  devises. 


Acceleration. 

In  the  case  of  a  devise  to  a  person  for  life  with  remainder  in 
fee,  where  the  tenant  for  life  is  incapable  of  taking  or  is  not  in 
rei^m  naturd,  the  remainder  is  valid  and  will  be  accelerated. 
Yearbook,  9  Henry  VI.  fo.  24  6. ;  Perkins,  sec.  566,  567. 

The  same  rule  applies  in  the  case  of  personalty.  JuU  v. 
Jacobs,  3  Ch.  D.  703. 

The  rule  applies  if  the  life  estate  is  revoked  by  the  testator 
or  determined  by  a  forfeiture  clause.  Lainson  v.  Lainson, 
18  B.  1 ;  5  D.  M.  &  G.  754;  Eavestaffy.  Austin,  19  B.  691 ; 
Craven  v.  Brady,  4  Eq.  209 ;  4  Ch.  296 ;  In  re  Love;  Green  v. 
Tribe,  47  L.  J.  Ch.  783.  See,  too,  Stephenson  v.  Stephenson',  52 
L.  T.  576. 

In  the  same  way,  powera  of  sale  will  be  accelerated,  but  not 
powers  to  charge.     Truell  v.  Tysson,  21  B.  437. 

There  is  no  distinction  as  regards  acceleration  between 
appointments  and  devises :  Craven  v.  Brady,  supra;  though  if 
the  object  of  an  appointment  which  is  void  is  to  benefit  the 
persons  who  would  take  in  default  of  appointment,  and  a 
remainder  is  well  appointed,  the  remainder  will  not  be 
accelerated.     Crozier  v.  Crozier,  3  D.  &  War.  353. 

Where  a  remainder  is  limited  after  a  contingent  interest  there 
is  an  intestacy  until  it  is  ascertained  whether  the  contingent 
interest  will  take  effect  or  not     Wade  Oei*y  v.  Handley,  1  Ch. 
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D.  663;  8  Ch.  D.  374;  Aridrew  v.  ATidrew,  1  Gh.  D.  410;  see  Chap-XLVin. 
Cam^ick  v.  Errington,  2  P.  Wms.  361 ;  UEyncourt  v.  Gregory, 
34  B.  36. 

Who  are  entitled  to  Interests  undisposed  of. 

Interests  undisposed  of  in  realty  and  personalty  pass  to  the 
heir-at-law  or  next  of  kin,  as  the  case  may  be. 

Directions  excluding  the  heir-at-law  or  next  of  kin  from  any  Heir  op 
share  in  the  testator's  property  will,  as  a  general  rule,  be  taken  excluded.'^ 
to  have  been  inserted  only  for  the  purpose  of  the  dispositions 
made  by  the  will  and  will  not  exclude  the  heir-at-law  or  next 
of  kin  from  taking  property  undisposed  of.     The  cases  on  this 
subject  are,  however,  not  easy  to  reconcile. 

Thus,  where  the  testatrix  directed  her  real  and  personal 
estate  to  be  sold  and  declared  that  no  part  of  the  fund  should 
in  any  event  lapse  for  the  benefit  of  the  heir-at-law  and  showed 
an  intention  of  disposing  of  the  property  by  a  codicil,  the  heir 
was  held  entitled  to  the  proceeds  of  sale  of  real  estate  not 
disposed  of.     Fitch  v.  Weher,  6  Ha.  145. 

According  to  the  older  cases,  a  gift  to  the  testator's  widow  in  Gift  in  lieu 
lieu  of  all  claims  upon  his  estate  or  in  lieu  of  thirds,  does  not 
deprive  her  of  a  share  in  property  undisposed  of. 

This  has  been   so  held  where  a  complete  disposition   was  Complete 
attempted  to  be  made  by  the  testator.     Pickering  v.  -Cord  attempted! 
Stamford,  2  Ves.  jun.  272,  581 ;  3  Ves.  332,  492. 

And  the  same  rule  has  been  applied  in  cases  where  there  was  intestacy  on 
on  the  face  of  the  will  an  intestacy.     Johnson  v.  Jolmson,  4  B.  ^*^  ®'  ^*^ 
318 ;  Tavemor  v.  GHndley,  32  L.  T.  N.  S.  424. 

Possibly,  if  the  words  of  exclusion  are  large  and  comprehen- 
sive and  there  is  an  intestacy  on  the  face  of  the  will,  a  gift  in 
lieu  of  all  claims  and  demands  would  exclude  the  widow  from  a 
share  in  property  undisposed  of.  Lett  v.  Randall,  3  Sm.  & 
G.  83. 

Upon  similar  principles,  a  direction  that  one  of  the  next  of  Next  of  kin 
kin  shall  take  no  share   in  the  testator's  property  will  not 
prevent  him  from  taking  his  share  under  the  Statutes  of  Distri- 
bution.   Johnson  v.  Johnson,  4  B.  318 ;  Sykes  v.  Sykes,  4  Eq. 
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.Chap.  ZLYIH 


Gift  to  chUd 
of  oerta'n 
property 
and  no 
more. 


Escheat. 


Intestates 
Ketates  Act, 
1884. 


Effect  of  Act 
on  rent- 
charge. 


Eqoitable 
estates  on 
failure  of 
heirs. 


200 ;  3  Ch.  301 ;  see  Ramsay  v.  Shelnierdin^,  1  Eq.  129 ;  Gould 
V.  Gould,  32  B.  391. 

A  limitation  to  the  next  of  kin  of  a  married  woman,  as  if  sh6 
had  died  unmarried,  will  not  exclude  the  husband's  title  as 
administrator  if  there  are  no  next  of  kin.  Hawkins  v.  Hawkins, 
7  Sim.  173. 

•  On  the  other  hand,  a  gift  to  a  child  of  "  ten  shillings  and  no 
more,"  has  been  held  to  bar  the  child's  right  as  next  of  kin 
where  no  disposition  was  attempted  to  be  made  by  the  wilL 
Breton  v.  Vacltdl,  5  B.  P.  C.  51 ;  11  Vin.  Ab.  185. 

And  a  clause  excluding  some  of  the  next -of  kin  may  be  so 
framed  as  in  effect  to  amount  to  a  gift  to  the  others.  Bund  v. 
Green,  12  Ch.  D.  819 ;  see  In  re  Taylor ;  Taylor  v.  Ley,  W.  N. 
1885,  6. 

If  the  testator  dies  without  an  heir,  lands  undisposed  of  by 
him  in  which  he  has  the  legal  estate  pass  by  escheat  to  the  lord 
of  whom  they  are  held,  if  he  can  be  ascertained,  or  if  not  to  the 
Crown.  Viscount  Doume  v.  Moi*ris,  3  Ha.  394 ;  Rogers  v.  Mavle, 
1  Y.  &  C.  C.  4;  Thruxtonv.  A.-G,,  1  Vem.340;  C6.  Lit.  18,  b. ; 
May  V.  Street,  Cro.  Eliz.  120. 

The  Intestates  Estates  Act,  1884  (47  &  48  Vict.  e.  71),  enacts 
that  after  the  14th  August,  1884,  "  where  a  person  dies  without 
an  heir  and  intestate  in  respect  of  any  real  estate  consisting  of 
any  estate  or  interest  whether  legal  or  equitable  in  any  incorpo- 
real hereditament,  or  of  any  equitable  estate  or  interest  in  any 
corporeal  hereditament  whether  devised  or  not  to  trustees  by 
the  will  of  such  person,  the  law  of  escheat  shall  apply  in  the 
same  manner  as  if  the  estate  or  interest,  above-mentioned,  were 
a  legal  estate  in  corporeal  hereditaments." 

Before  the  Act,  if  the  owner  of  a  rent-charge  died  without 
heirs,  the  rent-charge  merged  in  the  land.  Co.  Lit  299  b,, 
note  261. 

Is  the  effect  of  the  Act  to  keep  a  rent-charge  alive  for  the 
benefit  of  the  lord  of  the  manor  ? 

In  cases  not  affected  by  this  Act,  if  a  testator  who  dies  intes- 
tate and  without  an  heir  has  an  equitable  estate  in  land,  the 
person  in  whom  the  legal  estate  is  vestedi  whethoi*  as  trustee  or 
mortgagee,  is  entitled  to  the  lands.    Burgess  v.  Wheate,  1  Ed. 
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177;  A.'G,  V.  Sands,  2  Freem.  129;  Hardres,  488;  BeaU  v.  Ch^P-^l'Vni, 
Symonds,  16  B.  406. 

The  trustee  is  beneficially  entitled,  though  the  land  may  be  The  trustee 

,  takes  when 

devised  on  trust  for  sale.     Walker  v.  Denne,  2  Ves.  jun.  170 ;  there'ia  no 
Taylor  v.  Haygarth,  14  Sim.  8  ;  Cox  v.  Parker,  22  B.  168.         ^^^' 

Where  lands  held  by  trustees  for  the  testator  are  devised  to 
other  trustees,  the  latter  are  entitled  ppon  failure  of  the  trusts 
if  there  is  no  heir  of  the  testator.  Onslow  v.  WqUis,  1  Mac.  & 
G.  506. 

In  the  case  of  copyholds  the  heir  of  a  trustee  who  has  not 
been  admitted  is  entitled  as  against  the  lord.  GaUard  v. 
Hawkim,  27  Ch.  D.  298. 

In  the  case  of  chattels  real  and  personal  the  Crown  and  not  The  Crown 

takes  in 

the  trustee  is  entitled  on  failure  of  next  of  kin.     Cmdock  v.  default  of 
Owen,  2  Sra.  &  G.  241 ;  Powell  v.  Merritt,  1  ib.,  381 ;  Read  v.  "^""^  "*'  ^'''• 
Stedman,  26  B.  495 ;  Johnstone  v.  Hamilton,  11  Jur.  N.  S. 
777. 

If  next  of  kin  afterwards  establish  a  title,  the  Crown  cannot 
be  charged  with  interest  on  what  it  has  received  while  in 
possession  of  the  property.    In  re  Gosnian,  17  Ch.  D.  771. 

Estates  pur  autre  vie  descend  either  to  the  heir-at-law  or  Estates 
executor,  according  to  the  limitations  contained  in  the  latest  ^^ 
instrument  aflecting  the  estate.     Croker  v.  Brady,  4  L.  R.  Ir. 
653. 

Under  section  0  of  the  Wills  Act,  estates  pur  autre  vie,  of  a 
freehold  nature,  given  to  a  man  and  his  heira,  pass,  if  undisposed! 
of,  to  the  heir  subject  to  debts.  If  there  is  no  heir  they  pass  to 
the  executor  as  part  of  the  personal  estate,  whether  the  interest 
is  legal  or  equitable.  Plunket  v.  Reilly,  2  Ir.  Ch.  585 ; 
Reynolds  v.  WHght,  25  B.  100 ;  2  D,  F.  &  J.  590. 

If 'there  is  no  special  occupant,  the  executor  is  entitled. 

An  estate  pur  autre  vie  limited  to  A.  and  his  heirs  and 
devised  bv  A.  to  trustees  their  executors  and  administrators,  on 
trust  for  B.;  passes  on  B.*s  death  intestate  to  his  executor. 
Croker  v.  Brady,  4  L.  R.  Ir.  653. 
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Chap.  XI  vm. 


Effect  of 
Lord  St. 
Leonarda' 
Act. 


Contrary 
intention 
within  the 
Act. 


The  Act  only 
applies  where 
the  will 
containa  no 
gift  of  the 
residue. 


Where  there 
are  no  next  of 
kin  the  Act 
does  not 
apply. 


The  title  of 
executors  in 
cases  under 
the  old  law. 


They  do  not 
take  lapsed 
or  void 
legacies. 

Nor  residue 
given  on 
trust. 


Residue  undisposed  of. 

Since  Lord  St.  Leonards'  Act,  11  Geo.  4  and  1  W.  4,  c.  40, 
which  controls  the  wills  of  testators  dying  after  Sept.  1, 1830, 
the  executors  take  the  residue  undisposed  of  for  the  benefit  of 
the  next  of  kin,  unless  a  contrary  intention  is  expressed  in  the 
will,  parol  evidence  not  being  admissible.  Jaler  v.  Jider,  29' 
B.  34 ;  Love  v.  Gaze,  8  B.  472. 

Such  contrary  intention  does  not  sufficiently  appear  by  the 
mere  fact  that  the  testator  shows  that  he  conceived  himself  to 
have  disposed  of  the  residue.     Travera  v.  Travers,  14  Eq.  275. 

But  if  the  testator  appoints  three  of  his  children  executors* 
without  expressly  giving  them  any  beneficial  interest  and  gives 
reasons  why  he  has  not  provided  by  his  will  for  his  other 
children,  the  executors  will  take  the  residue  beneficially. 
Hamaon  v.  HarAsoii,  2  H.  &  M.  237. 

The  Act  applies  only  where  the  executor  would  otherwise 
have  taken  the  undisposed  residue ;  it  does  not  therefore  apply 
where  there  is  an  express  devise  of  the  residue,  whether  on 
trusts  which  do  not  exhaust  the  whole  or  otherwise.  SaUmarah 
V.  Barrett,  29  B.  474 ;  3  D.  F.  &  J.  279 ;  Neo  v.  Neo,  L.  R  6 
P.  C.  381;  WiUiaTiia  v.  ArUe,  L.  K.  7  H.  L.  606. 

If,  however,  there  are  no  next  of  kin,  Lord  St.  Leonards'  Act 
does  not  apply  and  the  executors  will  take  the  undisposed 
residue,  unless  a  contrary  intention  is  indicated,  in  which  case 
it  will  go  to  the  Crown.  Middleton  v.  Spicer,  1  B.  C.  C.  201 ; 
Johnstone  v.  Hamilton,  11  Jur.  N.  S.  777;  Taylor  v.  Haygarth, 
14  Sim.  8;  In  re  Knowles;  Roose  v.  Chalk,  28  W.  R  975. 

It  becomes,  therefore,  necessary  to  consider  in  what  cases 
executors  would  have  been  held  excluded  from  the  residue  un- 
disposed of  under  the  old  law. 

1.  They  take  only  such  residue  as  the  testator  did  not  intend 
to  dispose  of. 

a.  They  do  not  take  legacies  which  have  lapsed  or  are  void. 
Bennett  v.  Batchelor,  3  B.  C.  C.  28 ;  A.-G.  v.  Tonikins,  Ambl. 
216. 

6.  Nor  do  they  take  where  the  whole  is  expressly  given  to 
them  on  trusts  which  are  void :  Dacre  v.  Patrickaon,  1  Dr.  & 
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Sm.  182;  Johmton  v.  Hamilton,  11  Jur.  N.  S.  777;  or  not  ciiap.XLvra. 
exhaustive :  'Dawsoii  v.  Clark,  18  Ves.  247 ;  Mapp  v.  Elcock, 
2  Ph.  793 ;  3  H.  L.  492 ;  or  not  declared.     Milnea  v.  Slater,  8 
Ves.  295 ;  Taylor  v.  Haygarth,  14  Sim.  8 ;  Cradock  v.  Oweii, 
2  Sm.  &  G.  241 ;  Read  v.  Steadmfian,  26  B.  495 ;  Vezey  v.  JaTnsoUy 

1  S.  &  St.  69 ;  Cheater  v.  OA^sfer,  12  Eq.  444. 

The  fact,  however,  that  the  executors  are  made  trustees  for 
some  particular  and  limited  purpose  does  not  affect  their  title 
to  the  residue.  Batteley  v.  Windle,  2  B.  C.  C.  31 ;  Griffitivs  v. 
Hamilton,  12  Ves.  299;  PraU  v.  Sladden,  14  Ves.  193. 

2.  And  even  when  the  property  is  not  riven  to  the  executors  Executors  not 

^5  .  entitled  to 

upon  trust,  if  they  are  appointed  to  carry  out  the  will,  or  are  the  reddue 
treated  as  undertaking  a  duty  and  not  receiving  a  benefit,  they  are  treated  as 
take  as  trustees.    Androvin  v.  Poilhlaiic,  3  Atk.  299 ;  Braddon  *™**®^ 
V.  Farrand,  4  Buss.  87;  Giraud  v,  Hanbui^y,  3  Men  150; 
Lord  NoHh  v.  Purdon,  2  Ves.  sen.  495 ;  Dillo7i  v.  Reilly,  9 
L.  E.  Ir.  57. 

But  where  the  trust  is  only  inferential,  evidence  in  favour  of 
the  executors  will  be  admitted.     Gladdivg  v.  Yapp,  5  Mad.  56. 

3.  And  a  presumption  against  the  executor's  title  is  raised  if  ^"^^a  where 

^  ^         ,  .  .  the  testator 

the  testator  shows  an  intention    to   dispose    of   the   residue,  has  not 
though  he  may  not  actually  do  so  :  Bishop  of  Cloy^ie  v.  Young,  dispose  of  all 

2  Ves.  sen.  91;  North  v.  Purdo^i,  2  Ves.  sen.  495;  Davers  v.  b'^^f^^u?" 
Dewea,  3  P.  Wms.  40;  Mordaunt  v.  Hussey,  4  Ves.  117;  Mence 

V.  Mence,  18  Ves.  348;  or  if  he  expresses  an  intention  to  dis- 
pose of  part  only  of  his  property  by  his  will:  Urq  u  hart  y.  King, 
7  Ves.  225 ;  or  if  the  property  is  directed  to  go  according  to 
law.     Cranley  v.  Hale,  14  Ves.  307. 

In  such  cases  evidence  in  support  of  the  executor's  title  is 
admissible.  Bishop  of  Cloyns  v.  Young,  2  Ves.  sen.  91 ;  Noivrse 
v.  Finch,  1  Ves.  jun.  344 ;  2  Ves.  jun.  78. 

4.  The  executor  takes  as  trustee  for  the  next  of  kin : 

a.  If  there  is  a  legacy  to  a  sole  executor,  whether  general  or  A  legacy  to  a 

sole  executor 

specific,  or  whether  in  possession  or  reversion,  or  whether  ex-  converts  him 
pressed  to  be  for  his  trouble  or  not,  or  whether  for  life  or  not,  *^    *  ""  ®- 
if  there  is  no  gift  of  the  remainder.     Nourse  v.  Finch,  1  Ves. 
jun.  343 ;  2  Ves.  jun.  78 ;  SoxUhcot  v.  Watson,  3  Atk.  226 ;  Seley 
V.  Wood,  10  Ves.  71;  Oldman  v.  Slater,  3  Sim.  84 ;  Rachfield 
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Chap  XLYUI.  y.  Careless,  2  P.  Wms.  156 ;  King  v.  Denison,  1  V.  &  B.  260 ; 

Zouch  V.  Lambert,  4  Bro.  C.  C.  326 ;  Dick  v.  Lambert,  4  Ves. 

725. 

It  makes  no  difference  that  the  executrix  is  the  testator's 

wife  or  relation  or  that  legacies  are  given  to  the  next  of  kin. 

Randall  v.  Bookey,  2  Vern.  425 ;  Dick  v.  Lambert,  4  Ves.  725  ; 

Farrington  v.  Knightley,  1  P.  Wms.  543 ;  and  see  note,  ib. 
If  the  legacy  is  given  in  general  words  parol  evidence  is 

admissible   in   support  of  the   executor's  title.     ClennM   v. 

Lewthwaite,  2  Ves.  jun.  465, 644;  LaTighara  v.  Sanfard,  17  Ves. 

435. 

But  not  if  it  is  given  to  him  expressly  for  his  trouble.     Rach^ 

field  V.  Careless,  2  P.  Wms.  158. 
What  It  seems  doubtful  whether  a  contingent  reversionary  interest 

not^^verk     would  raise  a  presumption  against  the  executor's  title.    Lynn 

an  executor       y.  BeavCT,  T.  &  R.  63, 
into  a  trustee. 

A  legacy  to  an  executor's  wife  will  not  convert  him  into  a 
trustee  for  the  next  of  kin.  Wilson  v.  Ivat,  2  Ves.  sen.  166  ; 
Fruer  v.  Bouquet,  21  B.  33. 

In  these  cases  the  presumption  against  the  executor's  title 
arises  from  the  difficulty  of  supposing  that  the  testator  would 
have  given  him  something  if  he  meant  him  to  have  all.     There- 
fore, if  the  express  legacy  can  be  accounted  for  on  other  grounds, 
no  presumption  arises.     If,  for  instance,  the  legacy  is  an  ex-* 
ception  out  of  a  larger  gift :  Grifith  v.  Rogers,  1  Eq.  Ab.  245, 
pi.  8 ;  Jones  v.  Westcomb,  Prec.  Ch.  316  ;  and  this  includes  the 
case  of  a  gift  to  the  executor  for  life,  if  there  is  a  gift  of  the 
remainder:  Granville  v.  Beaufort,  1  P.  Wms.  114;  or  if  the 
legacy  is  to  an  executrix,  a  married  woman,  for  her  separate 
use.     Newsteod  v.  Johison,  2  Atk.  45 ;  9  Mod.  242. 
Equal  legacies      6.  Equal  legacies  to  several  executors  will  also  raise  a  pro- 
executors        sumption  against   their   title  to    the  residue.      OTYimaney  v. 
Butcher,  T.  &  R.  260 ;  In  re  Hudson's  Trusts,  31  W.  R  778  ; 
■    52  L.  J.  Ch.  789. 

And  this  presumption,  it  seems,  is  not  rebutted  by  the  fact 
that  unequal  bounty  is   shown   them  as  regards  real  estate. 
Mackleston  v.  Brown,  6  Ves.  52,  p.  64. 
Legacies  to  But  legacies  to  some  executors  and  not  to  others,  or  unequal 
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legacies  to  all,  raise  no  presumption  against  them,  since  the  in-  Chap-XlVlll. 
tention  may  be  to  favour  some  more  than  others.     Grriffiths  v.  some  executors 
Hamilton,  12  Ves.  299 ;  Pratt  v.  Sladden,  14  Ves.  193;  Bowker  ^hers. 
V.  Hunter,  1  B.  C.  C.  328;  Rawlings  v.  Jennings,  13  Ves.  39; 
Dawson  v.  Thmme,  3  Russ.  235;  In  re  Knowles;  Roose  v. 
Chalk,  28  W.  R  975. 

If,  however,  a  legacy  be  given  to  one  of  several  executors  Legacy  to  one 
expressly  for  his  trouble  they  all  take  as  trustees.     White  v.  executors  for 
Evans,  4  Ves.  21 ;  MUnes  v.  Slater,  8  Ves.  295.  ^'"  ^^''^^'^• 

But  in  such  a  case  parol  evidence  to  support  their  title  would 
be  admitted.     Williams  v.  Jones,  10  Ves.  77. 

5.  If  it  is  clear  that  the  executors  are  appointed  not  from  Execuiops 

appointed 

personal  motives,  but  merely  from  convenience  or  because  they  for  particular 
occupy  a  particular  position,  they  take  as  trustees.     Urquhart  "•*""■• 
v.  King,  7  Ves.  224 ;  De  Mazay  v.  Pybus,  4  Ves.  644 ;  Sadlei* 
V.  Tu^mer,  8  Ves.  616. 

Evidence  in  favour  of  next  of  kin  is  not  admissible,  except  to 
rebut  evidence  in  favour  of  the  executors.  White  v.  WiUiam^, 
3  V.  &  B.  72. 
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The  order  in  which  the  assets  of  a  testator  are  applied  in 
administration  is  as  follows  : — 

I,  The  general  personal  estate.  Manning  v.  Spooner,  3  Vea. 
117. 

1.  And  as  to  this,  if  a  specific  fund  of  personalty  is  charged, 
it  is  primarily  liable  if  the  residue  is  disposed  of.  Browne  v. 
Groomhndge,  4  Mad.  495 ;  Choat  v.  Yeates,  1  J.  &  W.  102 ; 
Evans  v.  Evans,  17  Sim.  106;  Phillijyps  v.  Eastwood,  1  LI.  &  G. 
294;  Welib  v.  De  Beauvoisin,  31  B.  573;  Vernon  v.  Earl 
Manners,  ib,  623 ;  Longjield  v.  Bantry,  15  L.  R.  Ir.  101. 

2.  If,  however,  the  residue  is  undisposed  of,  the  latter  is 
primarily  liable.  Holford  v.  Wood,  4  Ves.  78;  Hewett  v.  Snare^ 
1  De  G.  &  S.  333;  Newhegin  v.  Bell,  23  B.  386;  Corbet  v.  Corbet, 
I.  R  8  Eq.  407. 

3.  And  generally  it  would  seem  that  where  there  is  no 
residuary  gift,  but  there  is  in  fact  a  residue  of  which  no  dis- 
position has  been  attempted,  this  is  in  all  cases  the  primary 
fund  for  payment  of  debts.  Howse  v.  Chapman,  4  Ves.  542 ; 
Taylor  v.  Mogg,  27  L.  J.  Ch.  816. 

Legacies,  however,  even  if  given  in  lieu  of  a  share  of  residue, 
the  gift  of  which  is  revoked,  and  thereby  becomes  undisposed 
of,  are  not  payable  out  of  the  share  undisposed  of,  but  out  of 
the  general  estate.  Sykes  v.  Sykes,  4  Eq.  200 ;  3  Ch.  301 ;  see 
CressweU  v.  Cheslyn,  2  Ed.  123 ;  3  B.  P.  C.  246 ;  see  1  Sw. 
571,  71. 
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But  the  testator  may  direct  it  to  be  paid  out  of  the  revoked  caiap.  ZIIX. 
share  of  residue.    In  re  Wood's  Will,  29  B.  236 ;  Wcdsh  v. 
Walsh,  I.  R.  4  Eq.  396. 

A  specific  legacy  falling  into  the  residue  by  reason  of  lapse  Specific  legacy 
bears  its  rateable  proportion  with  the  other  residue.    Scott  v. 
Forristall,  10  W.  R  37;  Marley  v.  TunataU,  7  Eq.  416, 7i. 

5.  On  the  question  whether  a  lapsed  share   of  residue  is  Whether  a 

lapsed  share 

applicable  in  payment  of  debts  in  priority  to  a  share  effectually  of  residue  is 

1.  1     i*  applicable 

disposed  of :—  before  a  share 

a.  It  is  settled  that  if  there  is  a  general  charge  of  debts,  a  ^^  disposed 
lapsed   share   only   contributes   rateably.     Eyy^e  v.  Maraden, 

4  M.  &  Cr.  231;  Burt  v.  Start,  10  Ha,  415;  Oddie  v.  Bromn, 
4  Do  G.  &  J.  179 ;  see  Elhorne  v.  Good^,  14  Sim.  165 ;  Ralph 
V.  Carrick,  5  Ch.  D.  984. 

b.  It  may  now  be  taken  to  be  settled  that  the  same  rule  No  chai^  of 

•^  .  dtfbts. 

applies  where  there  is  no  charge  of  debts.  Trethewy  v.  Helyar, 
4  Ch.  D.  53 ;  Fenton  v.  Wills,  7  Ch.  D.  33 ;  Blann  v.  Belt, 
7  Ch.  D.  382 ;  overruling  so  far  as  contra  Oo^van  v.  Brotightori', 
19  Eq.  77;  see  In  re  Jones;  Jones  v.  Caless,  10  Ch.  D.  40. 

Upon  this  principle,  if  a  mixed  residue  of  pure  and  impure 
personalty  is  given  to  a  charity,  so  that  the  gift  fails  as  regards 
the  impure  personalty,  the  latter  will  not  be  the  primary  fund 
as  against  the  other  portion,  the  gift  of  which  takes  effect,  but 
debts  will  be  payable  rateably  out  of  both.  A.-G,  v.  Lord 
Winchdsea,  3  B.  C.  C.  373 ;  S.  C.  nom.  A,-G,  v.  Hurst,  2  Cox, 
364 ;  Blann  v.  Bell,  7  Ch.  D.  382. 

II.  Real  estate  devised  or  ordered  to  be  sold  for  payment  of  H-  R«»l 

estate  devised 

debts,  whether  it  descends  to  the  heir  or  not.     West  v.  Lawday,  for  payment 
I.  R.  2  Eq.  517;   PhiUips  v.  Parry,  22  B.  279;   Stead  v.*^^^"^^"- 
Hardaker,  15  Eq.  174. 

III.  Real  estate  not  charged  with  debts  which  descends,  be-  III.  Real 
ciuse  no  di.sposition   has  been  attempted.     Davies  v.  Tbpp,  descended  not 
1  B.  C.  C.  527;  Harniood  v.  OgUinder,  8  Ves.  125;  Manning  f^"^''^^ 
V.  Spooner,  3  Ves.  117. 

IV.  Real  estate  charged  with  payment  of  debts  and  devised  IV.  Real 
or  descended  rateably.     Woixl  v.   Ordlsh,  3  Sm.  &  G.   125 ;  withdebts^^ 
Peacock  v.  Peacock,  13  W.  R.  516 ;  34  L.  J.  Ch.  315 ;  Ryves  v.  ^^^^^^ 
Ryves,  11  Eq.  539;  Stead  v.  Hardaker,  15  Eq.  175;  Barber  v. 
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Wood,  4  Cb.  D.  885 ;  see,  however,  WiUiavis  v.  Chitty,  3  Ves. 
.o4o. 

V.  General  pecuniary  legacies  rateably,  CoUina  v.  Lewis, 
8  Eq.  708 ;  Bugdcde  v.  Dugdale,  14  Eq.  234 ;  Tomkina  v.  CpU- 
hurst,  1  Ch.  P.  626 ;  Farquharaon  v.  Flower,  3  Ch.  D.  109 ; 
see  Ifenaman  v.  Fi^yer,  3  Ch.  420, 

1.  As  between  general  legacies  the  further  question  may 
arise  if  there  is  no  residuary  gift,  whether  a  lapsed  pecuniary 
legacy  exonerates  those  that  take  effect : — 

a.  Where  all  the  legacies  are  subject  to  a  chai^  of  debts,  a 
lapsed  pecuniary  legacy  only  contributes  rateably.  Howae  v. 
Chajynian,  4  Ves.  542, 

b.  Where  there  is  no  charge  of  debts  possibly  on  the  principle 
of  Gowan  v.  Droughton,  19  Eq.  77,  and  Scott  v.  CumfterZaml, 
18  Eq.  578,  a  lapsed  legacy  may  be  primarily  applicable ;  see, 
however,  p.  571,  avZe ;  and  see  In  re  Ham' a  Tmsta,  2  Sim. 
N.  S.  106. 

2,  As  to  what  are  general  legacies  for  the  purpose  of  abate- 
ment ; — 

Legacy  duty  directed  to  be  paid  on  a  specific  legacy  is  a 
general  legacy  and  abates  with  the  general  legacies.  Far}*ar 
V,  St.  Catherine  a  ColL,  16  Eq.  19;  see  Wilaon  v.  0*Leai*y,  17 
Eq.  4^19]  In  re  WUkina;   Wilkina  v.  Rotherham,  27  Ch.  D.  703. 

And  annuities  for  the  purpose  of  abatement  rank  with  general 
legacies.     Miller  v.  Huddleatone,  1  Mac.  &  G.  513. 

A  rent  charge,  however,  or  annuity  issuing  out  of  the  land 
has  priority  over  legacies  charged  upon  the  land  in  the  event 
of  deficiency  of  the  personalty.  Creed  v.  Creed,  11  CI.  &  F, 
491;  In  re  Brigga;  Brigga  v.  George,  29  W.  R.  925. 

In  estimating  the  value  of  annuities  for  purposes  of  abate- 
ment their  value  is  to  be  taken  at  the  time  when  the  estimate 
is  made ;  thus  the  value  of  the  annuity  of  an  annuitant  who  is 
dead,  is  the  sum  of  the  payments  which  would  have  been  made 
to  him  in  respect  of  it,  and  the  value  of  a  reversionary  annuity 
which  has  come  into  possession  is  its  present  value  according  to 
the  Government  tables  at  the  time  of  abatement,  plvs  any 
arrears  due  upon  it.  Todd  v.  Bidby,  27  B.  353 ;  Potta  v.  Smith, 
8  Eq.  683 ;  Delvea  v.  Nevdngton,  52  L.  T.  512, 
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The  same  rule  applies  where  all  the  annuitants  are  living,  Ch»P-  3CLIX> 
Heath  v.  Nugent,  29  B.  226 ;   In  re   Wilkins ;    Wilkins  v. 
Rotherliam,  27  Ch.  D.  703. 

Where  legacies  and  annuities  are  charged  on  real  estate, 
powers  of  distress  and  entry  conferred  upon  the  annuitants  do 
not  give  the  annuities  priority  over  the  legatees.  Roper  v. 
Roper,  3  Ch.  D.  714. 

3.  Priority  of  general  legacies,  inter  se : — 

a.  As  bet\Yeen  general  legatees,  legacies  given  for  valuable  Legacies  for  - 
consideration,  as  for  debts  or  instead  of  dower,  have  priorty.  consideration 
Blower  v.  Morrett,  2  Ves.  sen.  420 ;  Heath  v.  Dencly,  1  Russ.  ^*''^  P"''"*^^- 
543 ;  Norcott  v.  GorcUni,  14  Sim.  258 ;  BeU  v.  Bell,  6  Ir.  Eq. 
239 ;  Daviea  v.  Bush,  1  You.  341 ;  StaJdscItmidt  v.  Lett,  1  Sm» 
&  G.  421. 

A  legacy,  however,  in  lieu  of  dower,  where  the  testator  has  no 
land  out  of  which  the  widow  is  dowable,  has  no  priority.  Acey 
V.  Simpson,  5  B.  35 ;  Roper  v.  Roper,  3  Ch.  D.  714. 

A  legacy  to  an  executor  for  his  trouble  has  no  priority. 
Duncan  v.  Watts,  16  B.  204. 

A  legacy  to  the  testators  wife  to  be  paid  immediately  after 
his  decease  has  been  held  to  have  priority.  In  re  Hardy ; 
Wells  v.*  Ba^^ick,  17  Ch.  D.  798 ;  see,  however,  Blotver  v. 
Morret,  2  Ves.  sen.  420 ;  Roche  r.  Harding,  7  Ir.  Ch.  338. 

6.  Legacies  payable  at  the  death  of  a  tenant  for  life  or  at  Time  of 
some  other  future  period,  do  not  abate  before  other  legacies,  creates  no 
MiUer  V.  Huddlestone,  3  Mac.  &  G.  513 ;  Street  v.  Street,  2  N.  R.  P"^"^^- 
56 ;  Nidcisson  v.  GockiU,  3  D.  J.  &  S,  622. 

The  words  "  in  the  first  place,"  "  in  the  next  place,"  or  the  l^ga^ies 

...  introduced  by 

word   "afterwards,"   used   in   mtroducmg   legacies,   create   no  *•  firstly," 
priority   between   them.     Thwaites  v.  Forman,  1   Coll.  409; 
Beeston  v.  Booth,  4  Mad.  161 ;  WhiteJtotbse  v.  hisole,  7  L.  T.  N.  S. 
400 ;  see  In  re  Hardy;  Wells  v.  Barwick,  17  Ch.  D.  798. 

Annuities  to  become  payable  when  all  the  legacies  are  paid 
and  annuities  payable  immediately  abate  pari  passu*  Ingham 
V.  Daly,  9  L.  R.  Ir.  484. 

e.  But  legacies  given  on  the  supposition  that  there  will  be  Legacies  given 
more  than  enough  to  pay  prior  legacies  abate  first.  -4.-G.  v.  ©f  a^suT^lus!'*" 
Robin^i  2  P.  Wms.  23 ;  StamTners  v.  HaUiley,  12  Sim*  42. 
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Ch>p.  XLIX.  ^,^(j  a  direction  that  certain  legacies  given  for  life  are  to 
Legacies  for  becomc  applicable  on  the  death  of  the  legatees  to  the  payment 
on^the  death  ^f  other  legacies  will  give  the  legatees  for  life  priority.  Brown 
ittn^ees.         ^'  ^^'^^^^h  1  Kee.  275 ;  see  Haynea  v.  Haynes,  3  D.  M.  &  Q. 

590. 
Real  esute         And  where  real  estate  given,  subject  to  certain  annuities,  is 

Bubject  to  ... 

acnuitiea        made  applicable  in  aid  of  the  personalty  to  the  payment  of 
^leln  ud^f  legacies  subject  to  those  annuities,  the  annuities  have  priority 
pewonalty.      ^^^j.  ^y^^  legacies.    Earl  of  Portarlington  v*  Darner,  4  D.  J.  & 
S.  161 ;  see  Coore  v.  Todd,  7  D.  M.  &  G.  520. 

And,  of  course,  when  a  particular  legacy  is  given  and  the 

residue  is  then  distributed  in  certain  sums,  the  particular  legacy 

has  priority  over  all  the  others.     Gyett  v.  Williama,  2  J,  &  FI, 

429 ;  see  In  re  Hardy ;  WeUs  v.  Barmick,  17  Ch.  D.  798. 

4.  Priority  between  general  and  residuary  legatees : — 

General  a.  As  a  general  rule  the  residuary  legatee  is  entitled  to 

legacies  have  ... 

priority  over    nothing  till  all  the  particular  legacies  given  by  the  will  are 

'^  ^^  satisfied  in  full. 

Thus,  a  gift  of  the  rest  of  a  specific  fund  after  payment  of 
debts  and  funeral  expenses,  where  legacies  have  been  given  as 
well,  is  a  gift  of  the  residue  after  payment  of  the  legacies  as 
well  as  the  debts  and  funeral  expenses.  Foxen  v.  Foxen,  3  N.  R 
452 ;  13  W.  R  33. 

Fund  set  In  the  same  way,  where  a  fund  is  set  apart  to  pay  annuities 

apa  rt  to  pay 

annuities.  and  is  directed  upon  the  death  of  the  annuitants  respectively  to 
fall  into  the  residue,  if  the  fund  is  insufficient  to  pay  the  annui- 
ties, the  residuary  legatee  is  entitled  to  nothing  till  all  the 
legacies  and  annuities  have  been  paid  in  full.  Arnold  v. 
AimoU,  2  M.  &  K.  374 ;  Anderson  v.  Anderson,  33  B.  223  ; 
In  re  Tootafs  Estate,  2  Ch.  D.  628. 

Direction  for  ft.  It  would  seem  that  a  direction,  that  in  the  event  of  insuffi- 
ciency of  assets  all  the  beneficiaries  are  to  abate,  does  not  entitle 
the  residuary  legatee  to  a  fund  which  is  released  by  the  death 
of  a  tenant  for  life.  In  re  Lyne's  Estate ;  Sands  v.  Lyne,  8 
Eq.  482. 

On  the  other  hand,  if  annuities  are  directed  to  abate  in  favour 
of  legatees  or  vice  versd,  in  the  event  of  deficient  assets  the 
abatement  is  permanent  and  a  fund  falling  in  is  not  applicable 
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to  increase  gifts  which  have  abated.    Farmer  v.  Mills,  4  Russ.  ^^P-  3CLIX. 
86 ;  Hichens  v.  Hichens,  25  W.  R.  249. 

c.  Upon  similar  principles,  where  assets  have  been  lost  after  f^'  °'  "f^*" 
the  death  of  the  testator,  the  loss  falls  on  the  residuary  legatee  residue, 
in  the  first  instance.     Wilniot  v.  JenkinSy  1  B.  401 ;  Baker  v. 
Fai^mer,  L.  R.  3  Ch.  537.    Dyose  v.  Dyose,  1  P.  Wms.  305,  is 
overruled;  see  Fonereau  v.  Poyntz,  1  B.  C.  C.  478;  Hiiraphreys 
v.  Humphreys,  2  Cox,  186 ;  Baker  v.  Farmer,  supra. 

Oh  the  other  hand,  if  the  legatees  assent  to  an  appropriation  Aa««nt  by 
of  a  particular  sum  in  payment  of  their  legacies,  they  are  only  appropriation, 
entitled  to  the  sum  so  appropriated  and  must  abate  if  that  sum 
proves  insufficient,  whether  through  loss  of  assets  or  otherwise. 
Ex  parte  Chadwin,  3  Sw.  380. 

An  appropriation  in  satisfaction  of  a  legacy  in  order  to  bind  a  Appropria- 
legatee  must  be  in  the  3  per  cents.  PrendergaM  v.  Prendeir/ast, 

3  H.  L.  195 ;  Stewart  v.  Sanderson,  10  Eq.  26. 

If  assets  are  wasted  after  one  of  several  residuary  legatees  has 
received  his  share,  then  it  would  seem  that  he  is  not  bound  to 
refund.     Peterson  v.  Peterson,  3  Eq.  111. 

VI.  Real  estate  devised,  not  charged  with  debts,  including  VL  Real 

estate  devued 

residuary  real  estate  and  specifically  bequeathed  personal  estate  not  charged 
rateably.  Hensman  v.  Fryer,  3  Ch.  D.  420  (see  Lancejield  v.  ^^  specific 
IggvXden,  10  Ch.  136) ;  Jackson  v.  Pease,  19  Eq.  96.  fi^*»- 

It  seems  to  be  the  better  opinion  that  real  estate  devised  not  Lapsed  realty, 
charged  with  debts  but  descending  by  reason  of  lapse  is  applic- 
able in  the  same  order.  Blann  v.  Bell,  47  L.  J.  Ch.  120 ;  7 
Ch.  D.  382 ;  Luckcraft  v.  Pridham,  48  L.  J.  Ch.  636.  Scoti  v. 
Ciiniberland,  18  Eq.  578,  would  probably  not  be  followed ;  see 
Astley  V.  Micklethwait,  15  Ch.  D.  59,  66 ;  TretJtewy  v.  Helyav, 

4  Ch.  D.  53 ;  Row  v.  Row,  7  Eq.  414 ;  Hxirst  v.  Hurst,  28  Ch. 
D.  159. 

In  the  case  of  land  devised  subject  to  a  rent-charge  or  annuity.  Devise  subject 
the  rent-charge  and  the  land  abate  rateably.     Long  v.  Short,  1  charge. 
P.  Wms.  403 ;  Jackson  v.  Hamilton,  9  Ir.  Eq.  430 ;  see  Raikes 
V.  BouUon,  29  B.  41. 

VII.  Property  appointed  by  the  will  under  a  power  of  ap-  VIL  Pro- 
pointing,  whether  by  deed  or  will  or  by  will  only.     Fleming  v.  pointed. 
Buchanan,  3  D.  M.  &  G.  976;  Hawthorn  v.  Sliedden,  3  Sm. 
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Chap,  xm.  fc  G.  305;  Petre  v.  Pe^re,  14  B.  197;  WUliams  v.  Lonias,  16 
B.  1. 

By  section  4  of  the  Married  Women's  Property  Act,  1882,  it 
is  enacted  that  "  the  execution  of  a  general  power  by  will  by  a 
married  woman  shall  have  the  effect  of  making  the  property 
appointed  liable  for  her  debts  and  other  liabilities  in  the  same 
manner  as  her  separate  estate  is  made  liable  under  this  Act." 

Before  the  Act  it  had  been  decided  that  property  appointed 
by  a  married  woman  under  a  power  of  appointing  by  deed  or 
will  or  by  will  only,  was  applicable  in  payment  of  her  debts. 
London  Cliartered  Bank  of  Australia  v.  Lempriire,  L.  R  4 
P.  C.  572 ;  Mayd  v.  Field,  3  Ch.  D.  587 ;  In  re  Harvey's  Estate; 
Godfrey  v.  Harden,  13  Ch.  D.  216 ;  Hodges  v.  Hodges,  20  Ch.  D. 
749 ;  see  Pike  v.  Fitzgihhon,  17  Ch.  D.  466 ;  GHftih-Boscwwea 
V.  Scott,  26  Ch.  D.  358. 
VIII.  Land  VIII.  Land  in  a  foreign  country  is  governed  by  the  lex  loci 
hy^thB^ locL  ^^  ^^  ^^^  ^  ^^^y  l^^We  to  such  debts  as  would  be  cast  upon  it 
by  the  law  of  that  country.    Hari^ison  v.  Harrison,  8  Ch.  342, 


Costs  op  Administration. 

Costo  of  The  costs  of  an  administration  action  are  not  debts  within 

tion  not  debts,  the  meaning  of  a  charge  of  debts.  Stringer  v.  Harper,  26  B. 
585. 

The  order  of  assets  for  payment  of  such  costs  is  not  in  all 
respects  the  same  as  that  for  payments  of  debts. 

If  a  particular  fund  is  appointed  they  are  payable  out  of 
that. 
TestamenUry      Xt  is  now  settled  that  a  direction  to  pay  testamentary  expenses 

expenses  ,  ....  . 

include  costs  includes  the  costs  of  an  administration  action,  except  in  so  far 
as  they  have  been  increased  by  the  administration  of  the  real 
estate.  Morrell  v.  Fisher,  4  De  G.  &  Sm.  422;  Miles  v. 
Hai^'ison,  9  Ch.  316 ;  Harloe  v.  Harloe,  20  Eq.47l ;  Penny  y. 
Penny,  11  Ch.  D.  440  ;  ReYoung;  Young  v.  Dolman,  44  L.T. 
499 ;  Patching  v.  Bm^nett,  51  L.  J.  Ch.  74;  In  re  Middleton; 
Tliompson  v,  Harris,  19  Ch.  D.  552. 
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The   term   executorship  expenses  has  the  same    meaning.  ^^P-  XLIX. 

Sharp  V.  Lush,  10  Ch.  D.  468.  Executorship 

Costs  of  an  administration  suit  have  been  held  to  be  included  ^P®°®^"- 

Funeral  and 

under  "  funeral  and   other  expenses "  and   "  legal   expenses."  other  ex- 
Webh  V.  De  Beauvoisin,  31  B.  573 ;    Coventnj  v.  Coventry,  2  ^®'^*®^" 
Dr.  &  Sni.  470. 

But  the  words  "  debts  and  costs  of  proving  the  will  "  do  not 
include  costs  of  a  suit.  StHnger  v.  Harper,  2G  B.  585  ;  see 
Alscyp  V.  Bell,  24  B.  451. 

Browne  v.  Oroombrid{/e,   4  Mad.   495,   and    Grilbertso^i  v.  Costs  of 
Gilbertson,  34  B.  354,  where  the  costs  of  a  special  case  were 
held  not  included  in  testamentary'  expenses,  and  In  re  BieVs 
Estate,  16  Eq.  677,  may  be  considered   overruled.     See,  too. 
Brown  v.  Bxirdett,  53  L.  J.  Ch.  56. 

A  fund  charged  with  payment  of  testamentary  expenses 
need  not  be  retained  by  the  executors  for  more  than  a  year  if 
no  action  is  apprehended.  In  re  Cope's  Triuits,  36  L.  T.  N.  S. 
437. 

If  no  particular  fund  is  appointed  by  the  testator,  costs  of  Personal 
administration  are  payable  out  of  the  personal  estate,  except  in  for  costs, 
so  far  as  they  have  been  increased  by  administration  of  the 
realty,  which  in  that  case  must  bear  the  added  costs.  Ripley  v. 
Moysey,  1  Kee.  578;  Pichford  v.  Brovm,  2  E.  &  J.  426; 
Jackson  v.  Pease,  19  Eq.  96;  In  re  Middleton;  Thompson  v. 
Harris,  19  Ch.  D.  552. 

The  costs  of  administration  include  the  costs  of  getting  iu  What  costs 

,i».i  ij.j."i_«i«'         r*  M.  J  iir©  included. 

any  part  of  the  personal  estate  which  is  in  a  foreign  country  and 
the  payment  of  all  duties  necessary  for  that  purpose.  Petei*  v. 
Stirling,  10  Ch.  D.  279. 

The  costs  of  deciding  any  question  of  construction  upon  the 
will,  though  it  arises  only  with  regard  to  a  single  legacy  or  a 
settled  share,  are  payable  out  of  residue.  Boulton  v.  Beard, 
3  D.  M.  &  G.  608. 

And  in  the  same  way  the  costs  of  ascertaining  the  persons  Costa  of 
or  classes  of  persons  entitled  to  gifts  general  or  residuary  under  JS^es!*^"^ 
the  will  are  costs  of  administration.     In  re  Reeves  Trusts,  4  Ch, 
D.  841. 

The  costs  of  ascertaining  the  persons  entitled  to  a  lapsed  Title  to  kpsed 

p  p 
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Chap,  XUX  share  of  residue  must  be  borne  by  that  share.     CJiatteins  v. 
■hare  of  Yowtig,  Beames  on  Costs,  390 ;  Skrymaher  v.  Northcote,  1  Sw. 

residue.  •^/«/» 

Mixed  residue      Where  the  residue  is  composed  of  the  proceeds  of  sale  of 
rat^Wy!**      realty  directed  to  be  converted  and  of  personalty,  given  together 
as  a  mixed  fund,  costs  of  administration  are  payable  out  of  the 
mixed  fund  rateably,  and  a  lapsed  share  will  not  be  applied  before 
shares  well  disposed  of.     This  is  the  case  though  the  personalty 
may  not  be  exonerated  for  the  purpose  of  paying  debts.     Luck-- 
craft  V.  PridJiavi,  48  L.  J.  Ch.  636. 
Unappointed       In  the  case  of  a  fund  subject  to  a  power  the  costs  of  adminis- 
first  liable.      tration  will  be  borne  rateably  by  appointed  and  unappointed 
shares.     Warren  v.  Postlethwalte,  2  Coll.  108,  116;  TroUope 
V.  Routledge,  1  De  G.  &  Sm.  662 ;  Moore  v.  Dixon,  15  Ch.  D. 
566. 
Devised  and        It  seems  that  devised  and  lapsed  estates  bear  costs  rateably. 
lapsed  estates,  j^^j^i^^  ^  py^^  32  fi.  658 ;  Bogot  V.  Legge,  2  Dr.  &  Sm.  259 ; 

see,  however,  Scott  v.  Cumberland,  18  Eq.  578,  and  cases  cited 
ante,  p.  575. 
Probate  duty.      The  heir  cannot  be  made  liable  to  pay  the  probate  duty. 
Shepheard  v.  Beetham,  6  Cb.  D.  597. 

Costs  of  administration  have  precedence  over  any  other  costs 
directed  to  be  paid  out  of  the  estate ;  for  instance,  costs  of  a  suit 
in  the  Probate  Division.  In  re  Mayhew ;  Bowles  v.  Mayhew, 
5  Ch.  D.  596 ;  GiUooly  v.  Plunkett,  9  L.  R.  Ir.  324. 


Marshalling. 


I.  General  rules. 


A  fund  Where  a  fund  has  been  applied  out  of  its  proper  order  in  the 

applied  out  0'      ,     .    .  .  ^     jt 

its  order  is      administration  of  assets,  the  persons  who  would  have  been 

recouped.        entitled  to  the  fund  may  claim  for  the  amount  so  applied  against 

the  fund,  which  ought  to  have  been  applied  in  priority  to  their 

own.     See  Tombs  v.  Roch,  2  Coll.  490 ;  In  re  Mowen^s  Tt^uats, 

8  Eq.  110. 

Marshalling         Thus,  legatees  may  stand  against  descended  realty  or  against 

legatees  and    realty  charged  with  debts,  if  the  personalty  has  been  exhausUni 
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in  payment  of  debts.    Foster  v.  Cook,  3  B.  C.  C.  347 ;  Paterson  chap. 


or 


V.  Scott,  1  D.  M.  &  G.  531 ;  Richard  v.  Ban^ett,  3  K.  &  J.  289.  ^^^  ^eir 

So,  too,  a  general  pecuniary  legatee  is  entitled  to  stand  against  ^^^®^  ^^^ 
the   mortgaged   land    in   the   place   of  a  mortgagee  who  has  debts, 
exhausted  the  personal  estate  in  payment   of   the   mortgage,  legatees  and 
Fai^eater  v.  Leigh,  Amb.  172  ;  Wythe  v.  Henniker,  2  M.  &  K.  ^^^^  *^ 
635 ;  Binna  v.  Nichols,  L.  K.  2  Eq.  256.  lands. 

Pecuniary  legatees  are,  however,  not  entitled  to  have  the  Between 
assets  marshalled  against  residuary  devisees,  where  the  land  is  j^duary" 
not   charged    with   debts.     Hensman  v.  F^^yer,  3   Cli.   420 ;  ^®^'^®®«- 
Collins  v.  Lewis,  8  Eq.  708 ;  Dugdale  v.  Dugdale,  14  Eq.  234. 

Upon  similar  principles  it  has  been  held  that  legatees  are  Between 
entitled  to  stand  in  the  place  of  the  vendor  against  an  estate  J^devisee 
purchased  by  the  testator  and  paid  for  after  his  death  out  of  the  "^^ject  toa 
general  personal  estate.    This  is  clear  where  the  estate  has  des-  purchase 
cended.    Sprovle  v.  PHor,  8  Sim.  189.  money. 

And  it  has  been  so  held  where  the  estate  is  devised. .  Birds 
V.  Askey,  24  B.  618 ;  Lord  LUford  v.  Powys  Keck,  L.  R.  1  Eq. 
347.  Wythe  v.  Henniker,  2  M.  &  K.  635,  is  contra;  see 
BamweU  v.  Iremonger,  1  Dr.  &  S.  255, 

So,  too,  the  principle  of  marshalling  applies  between  legatees,  Between 
some  of  whose  legacies  are  charged  upon  realty  and  others  not.  J^^^^hout 
Hanby  v.  Robei^,  Ambl.  127 ;  2  Coll.  512 :  Dick.  104.  »  c^a^^e  on 

.     .  .  .  realty. 

But  this  is  not  the  case  if  the  claim  against  one  of  the  funds 
fails ;  if,  for  instance,  where  the  legacy  is  charged  on  land,  the 
legatee  dies  before  the  time  of  payment.  Prowse  v.  Abingdon, 
1  Atk.  482 ;  Pearce  v.  Loman,  3  Ves.  135. 

Of  course  persons  whose  fund  has  been  applied  in  its  proper 
order  have  no  right  to  stand  in  the  place  of  a  creditor  against  a 
fund  not  applicable  till  after  their  own.  Douglas  v.  Cooksey, 
I.  R  2  Eq.  311. 

II.  Marshalling  in  the  case  of  charities : 

When  pure  and  impure  personalty  is  given  to  charity,  the  Assets  not 
Court  will  not  marshal  the  assets  so  as  to  cast  the  debts  on  the  ^  favour  of 
impure  personalty,  unless  an  intention  can  be  gathered  from  the  <^^"*'®*- 
will  that  the  assets  are  to  be  marshalled.     Gaskin  v.  Rogers, 
L.  R  2  Eq.  284 ;  Wigg  v.  NichoU,  14  Eq.  92. 

In  the  absence  of  such  an  intention  the  charitable  legacies 

pp  2 
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Direction  tbat 
charitiefl  are 
to  be  paid 
out  of  pure 
personalty. 


to  consist 
of  pure 
personalty. 


ChE]^  ZlIX.  ^iii  abate  in  tho  proportion  of  the  pure  to  the  impure  personalty, 
the  value  being  taken  as  at  the  time  of  the  testators  death. 
Calvert  v.  Armitagc,^  N.  R.  GO;  Lwckcraft  v.  Pr'uViam,  48 
L.  J.  Ch.  63G,  G89. 

A  direction  that  the  charities  are  to  be  paid  out  of  pure 
personalty  will  give  them  priority  over  other  legatees  as  regards 
the  pure  personalty,  but  will  not  release  the  pure  personalty 
from  bearing  its  proportion  of  the  debts.  Robinson  v.  Gddard, 
3  De  G.  &  Sra.  499 ;  3  Mac.  &  G.  735 ;  Tempest  v.  Tenxpeai,  2 
K.  &  J.  635 ;  7  D.  M.  &  G.  470 ;  Beavumont  v.  Oliveira,  C  Eq. 
534 ;  4  Ch.  309 ;  Lewis  v.  Boetefeur,  38  L.  T.  N.  S.  93 ;  see, 
however,  Nickiason  v.  CockiU,  3  D.  J.  &  S.  622. 

Direction  that     gut  a  gift  of  residue  to  charity  with  a  direction  that  the 

re&idac  given  ^  ^    ^  ^  "^ 

to  charity  is  residue  SO  givon  is  to  consist  of  pure  pei'sonalty,  following  a 
provision  for  payment  of  debts  out  of  realty  and  out  of  residuary 
personalty  only  so  far  as  the  realty  will  not  extend,  throws  the 
debts  on  the  impure  pertonalty  in  default  of  realty.  Wills  v. 
Bou)me,  16  Eq.  487. 

The  same  is  the  effect  of  a  direction  to  reserve  the  pure  per- 
sonalty for  charities.  Miles  v.  Haivnson,  9  Ch.  316;  see  In  re 
Pitt's  Estate;  Lacy  v.  Stone,  33  W.  R.  653. 

A  gift  to  a  charity  of  such  part  of  the  testator's  persona] 
estate  as  he  can  so  bequeath  is  specific  and  throws  the  debts  on 
assets  applicable  in  priority  to  specific  legacies.  Sheplieard  v. 
Beetham,  6  Ch.  D.  597. 

If  the  testator  exonerates  the  pure  personalty  from  debts  it 
must  nevertheless  bear  its  share  of  the  costs  of  administration  if 
they  are  not  provided  for.  In  re  Fitzge  raid ;  A  dolph  v.  DolTuan, 
26  W.  R.  63. 

Charge  of  Debts. 

I.  What  debts  it  includes  : 

A  direction  to  pay  debts  includes  all  the  legal  debts  of  the 
testator  subsisting  at  his  death,  but  not  debts  barred  by  statute. 
Burke  v.  Jones,  2  V.  &  B.  275  ;  MaxweU  v.  Maxtoell,  L.  R.  4 
H.  L.  506 ;  see  Hawkins  v.  HawJcins,  13  Ch.  D,  470, 

A  trust  for  payment  of  debts  will  not  prevent  the  statute  from 
continuing  to  run.    Scott  v.  Jones,  4  CI.  &  F.  382. 


PerRonalty 
given  spec!' 
lically. 


Charge  of 
debts  includes 
debts  subsist- 
ing at  the 
death. 


Trust  to  pay 
debts. 


CHABGE   OF  DEBTS.  581 

Possibly,  a  direction  to  pay  specific  debts  barred  by  statute  Chap.  XLIZ 
would  revive  them.     See  Clinton  v.  Brophy,  10  Ir.  Eq.  139 ; 
In  re  Bermingluivi,  I.  R.  4  Eq.  187  ;  In  re  Wam^ch'a  Estate, 
L  R  11  Eq.  212. 

A  charge  of  debts  will  include  damages  accrued  after  the  Damages 
testator's  death  on   an   equitable   liability  to    indemnify  and  the  deattu 
damages  recovered  in  respect  of  a  covenant  broken  after  the 
testator's  death.    Willson  v.  Lecmard,  3  B.  373 ;  Morse  v.  TticJcer, 
6  Ha.  79. 

And  though  there  may  be  words  limiting    the  debts   to  a  Debts  due  at 
particular  class  of  debts,  such  as  debts  due  at  a  particular  period  time, 
of  the  testator's  life,  the  Court  will  lean  to  the  wider  construc- 
tion, so  as  to  include  all  the  debts.     BricU/man  v.  Dove,  2  Atk. 
201 ;  Dormay  v.  Borradaile,  10  B.  263  ;  BermingJmm  v.  Burke, 

2  J.  &  Lat.  699. 

m 

A  direction  to  pay  the  debts  of  another  person  includes  the  Direction  to 

pay  debts  of 

debts  subsisting  at  his  death,  but  not  debts  barred  by  statute,  another. 
O'Connor  v.  Haslam,  5  H.  L.  170 ;  see,  too,  Martin  v.  Smyth, 

3  L.  R  Ir.  417 ;  5  ib.  266. 

But  a  direction  to  deduct  from  the  share  of  a  legatee  the  Direction  to 
debts  due  from  him  to  other  legatees  will  include  debts  ban-ed  ,iue  from  a 
by  statute,  where  the  testator's  intention  is,  that  the  debts  in  ^®fif*^^' 
question  should  be  treated  as  if  they  were  advances  made  by 
himself.    Poole  v.  Poole,  7  Ch.  17. 

So  where  a  share  of  residue  is  given  to  a  person  and  a  debt 
due  from  him  is  directed  to  be  deducted,  the  whole  debt  and 
not  merely  what  can  legally  be  recovered  is  to  be  deducted. 
Matthews  v.  Keble,  4  Eq.  467  ;  3  Ch.  691. 

II.  Upon  what  property  a  charge  of  debts  and  legacies 
attaches : 

A  charge  of  debts  and  legacies  on  all  the  property  of  the  Charge  of 
testator    charges    them    on    specifically    devised    real    estate,  legacies 
MatMl  V.  Fai-rington;  3  D.  J.  &  S.  338  ;  Mannox  v.  Greener,  ^^^^l  ^ 
14  Eq.  456  ;  see  Earl  of  Poiiarlington  v.  Darner,  4  D.  J.  &  S.  deviBees. 
IGl. 

A  charge  of  debts  and  legacies  by  the  will  would  not  affect 
lands  specifically  devised  by  a  codicil.  Quaiii  v.  Harvey,  5  L.  R. 
Ir.  622 ;  Wheeler  v.  Cloydon,  16  B.  169. 
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Cha^  XUX 

Charge  of 
l^acies  only 
18  confined  to 
reeidnary 
landfl. 


Devise  of  a 
rent-charge. 


Charge  on 
realty  in  case 
the  personalty 
should  be 
insufficient. 


When 

sufficiency 

ascertained. 


General 
direction  to 
pay  debts 
charges 
realty. 


Whether 
realty  left 
to  descend 
would  be 
charged. 


Subsequent 


A  general  charge  of  legacies  merely  will  not  be  extended  to 
lands  specifically  devised,  but  will  be  confined  to  residuary  lands. 
Spo7ig  V.  SpoTig,  I  V.  &  J.  300;  3B1.  N.S.84.;  1  D.&  CL36o; 
Conron  v.  Conran,  7  H.  L.  168  ;  Campbell  v.  M'Conaghy,  I.  K. 
6  Eq.  20. 

It  seems  indifferent  whether  the  lands  specifically  given  arc 
expressly  subject  to  certain  other  charges  or  not.    lb, 

A  direction  to  executors  to  realise  such  part  of  the  testator's 
estate  as  they  think  right  to  pay  legacies  is  to  be  limited  to 
property  which  the  executors  take  as  such  and  does  not  chaige 
the  real  estate.  In  re  Canieivn ;  Nixon  v.  Cameron,  26  Ch. 
D.  19. 

III.  How  a  charge  of  debts  is  created : 

It  seems  a  gift  of  a  rent-charge  without  more  would  effect  a 
charge  on  all  the  testator's  lands.  Ex  parte  McDawaU,  5  Jur. 
N.  S.  553. 

A  charge  of  debts  upon  realty  *'  in  case  the  personal  estate 
should  be  insufficient  for  their  payment "  is  in  effect  a  general 
charge  of  debts,  as  the  additional  words  only  express  what  would 
be  implied  without  them.     Oreetkam  v.  Colton,  34  B.  615. 

The  time  for  ascertaining  whether  the  personalty  is  sufficient 
is  the  death  of  the  testator.  If  the  personal  estate  becomes  in- 
sufficient through  the  fault  of  the  executors,  the  chaige  will  not 
take  effect  unless  the  defaulting  executors  are  also  devisees  of 
the  land.  Humble  v.  Humble^  2  Jur.  696 ;  Howard  v.  Chafers, 
2  Dr.  &  Sm.  236 ;  Richardson  v.  Morton,  13  Eq.  123. 

1.  General  direction  to  pay  debts : 

It  is  now  clearly  settled  that  a  general  direction  to  pay  debts 
charges  thom  upon  real  estate  devised  by  the  will.  Clifford  v. 
Lewis,  6  Mad.  33  ;  Ball  v.  Harris,  8  Sim.  485 ;  4  M.  &  Cr.  264  ; 
Shaw  V.  Borrer,  1  Kee.  559 ;  Harding  v.  Orady,  1  D.  &  War. 
430 ;  Elliot  v.  Montgomei^,  I.  R  7  Eq.  214. 

Whether  real  estate  would  be  charged  by  such  a  direction 
where  the  will  only  attempts  to  dispose  of  personalty  seems 
doubtful.  The  remarks  of  Sir  R  P.  Arden,  in  ShaHcroas  v. 
Finden,  3  Ves.  739,  probably  only  contemplate  a  case  of 
lapse. 

A  subsequent  express  charge  of  particular  debts  upon  certain 
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estates  or  upon  all  the  real  estate,  will  not  overrule  the  general  Cli»P-  XLIX. 
direction.  Taylor  v.  Taylor,  6  Sim.  246  ;  Forster  v.  Tluynipsoni,  exprosa  cliarge 
4  D.  &  War.  303,    Douce  v.  Lady  Tomngton,  2  M.  &  K.  600,  dlbte^"" 

18  overruled.  parUcular 

estates. 

Nor  will  a  subsequent  express  charge  of  all  tlie  debts  upon  Subsequent 
the  personalty.     Price  v.  Karth,  1  Ph.  85 ;  Graves  v.  Graves,  f^^\l^  *^* 
8  Sim.  43  ;  Hartland  v.  Mui^ell,  27  B.  204.  personalty. 

But   a   subsequent   express  charge   of  all  the   debts  upon  Subsequent 

charge  of  aU 

particular  portions  of  the  realty  would,  it  seems,  overrule  the  debts  upon 
general  direction.    Palmer  v.  Graves,  1  Kee.  545.    This  distinc-  §JfJ^ty. 
tion  reconciles  the  case  with  those  previously  cited ;  but  quaere, 
whether  it  is  substantiaL 

So,  too,  if  certain  real  estate  is  expressly  excepted  out  of  a  Exception  of 
subsequent  charge  of  debts  upon  a  portion  of  the  realty,  the  estate  oat  of 
general  direction  is  controlled.  Tliomas  v.  Britnell,  2  Ves  sen.  chi^^'*®*** 
313. 

Of  course  an  express  charge  of  debts  on  real  and  personal  Express 
estate  is  not  controlled  by  subsequent  partial  charges.     Wrujley  controlled 
V.  Sykes.  21  B.  337.  ^IJ^" 

2.  Direction  to  executors  to  pay  debts : 

a.  Again,  if  the  executor  is  directed  to  pay  the  debts,  they  are  Direction  to 
not  charged  upon  the  real  estate  unless  real  estate  is  expressly  p^^^^tbte  ^m 
devised  to  him.     Keeling  v.  Broum,  5  Ves.  359 ;   Powell  v.  ^^t  charge 

realty  where 

Robins,  7  Ves.  209 ;  Cooh  v.  Dawson,  29  B.  123  ;  3  D.  F.  &  J.  no  land  is 

m  devised  to 

them. 

A  direction  to  an  executor  to  pay  debts,  followed  by  a  devise  to 
another  person  introduced  by  the  word  "  then,"  will  not  charge 
the  land.  Brydyes  v.  Landen,  3  Russ.  346,  n.\  3  Ves.  550; 
Willan  V.  Lancaster,  3  Buss.  108. 

But  if  the  real  estate  is  devised  "  subject  as  aforesaid/'  it  is 
charged.     Dowling  v.  Htulson,  17  B.  248. 

b.  If  land  is  devised  to  the  executoi's,  whether  in  trust  or  not.  Land  devised 
it  is  charged  with  debts.     Barker  v.  Duke  of  Devonshire,  3  Mer.  executors  is 
310 ;  HenveU  v.  Whitaker,  3  Russ.  343 ;  Doi^may  v.  Borradaile,  charged. 

10  B.  263 ;  Hartland  v.  MurreU,  27  B.  204 ;  Bentley  v.  Robin- 
«o?i,  10  In  Ch.  293  ;  In  re  Tanqueray  Willaume  and  Landau, 
20  Ch.  D.  465  ;  see  In  re  Bailey,  12  Ch.  D.  268. 

So  legacies  directed  to  be  paid  by  the  executor  will  be  a  whethor 
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chaise  on  land  specifically  devised  to  him.  Alcock  v.  Spar- 
hawk,  2  Vern.  228 ;  1  Eq.  Ca.  Ab.  198,  pi.  4 ;  Preston  v.  Preston, 
2  Jur.  N.  S.  1040 ;  GaUimore  v.  Gill,  2  Sm.  &  G.  158 ;  4  W.  R. 
773.  The  point  is,  however,  not  free  from  doubt :  see  Parker 
V.  Fearrdey,  2  S.  &  St.  592 ;  Cross  v.  Kennington,  9  B.  150 ; 
10  Jur.  343 ;  15  L.  J.  Ch.  167. 

It  makes  no  difference  apparently  that  the  devise  is  of  an 
estate  tail  or  of  an  estate  for  life.  Clawdsley  v.  Pelhavi, 
1  Vern.  411;  1  Eq.  Ab.  198,  pi.  2;  Hai*ris  v.  Watkins,  Kay, 
438 ;  Cook  v.  Dawson,  29  B.  123 ;  see  Finch  v.  HaUersley,  3 
Euss.  345,  72.;  Doe  d.  Ashhy  v.  Baines,  2  C.  M.  &  B.  23. 

On  the  other  hand,  if  land  is  devised  only  to  one  of  several 
executors  or  unequal  interests  are  devised  to  them,  the  land  is 
not  charged.  Warren  v.  Davies,  2  M.  &  K.  49 ;  Symons  v. 
James,  2  Y.  &  C.  C:  301 ;  Wasse  v.  Heldngton,  3  Jl  &  K.  495 ; 
BaUey  v.  BaU^y,  12  Ch.  D.  208. 

A  gift  of  real  and  personal  estate  after  payment  of  debts 
charges  both.  Withers  v.  Kennedy,  2  M.  &  K.  607 ;  Mooi^es  v. 
Whittle,  22  L.  J.  Ch.  207. 

3.  When  debts  are  directed  to  be  paid,  and  there  is  a  gift  of 
the  residue  of  the  real  and  personal  estate  together,  the  legacies 
and  debts  are  charged  upon  the  entire  residue.  GreviUe  v. 
Broiune,  7  H.  L.  689 ;  Gainsford  v.  Dunn,  17  Eq.  405 ;  In  i*e 
Bailey,  12  Ch.  D.  268,  274. 

The  charge  extends  to  real  estate  which  is  enumerated  in  the 
residuary  devise.  Thoi^ian  v.  HiUumse,  7  W.  R.  332 ;  5  Jur. 
N.  S.  563 ;  Bray  v.  Stevens,  12  Ch.  D.  162 ;  see  Castle  v.  GiUett, 
16  Eq.  530. 

The  rule  applies  whether  the  residuary  giflb  follows  or 
precedes  the  gift  of  legacies,  and  it  extends  to  a  legacy  given 
by  a  codicil  as  an  addition  to  a  legacy  given  by  the  will. 
EUioU  V.  Dearsley,  16  Ch.  D.  322 ;  Re  Hall;  Ball  v.  Hall,  51 
L.  T.  86. 

It  is  immaterial  whether  interests  in  land  have  been  already 
given  by  the  will  or  not.  Bench  v.  BUes,  4  Mad.  187;  Francis 
v.  Clcmow,  ICay,  435 ;  Wlieeler  v.  HoweU,  3  K.  &  J.  198. 

The  fact  that  the  executors  are  directed  to  pay  debts  and 
legacies,  the  residuary  realty  and  personalty  being  devised  to 
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other  persons,  will  not  exclude  the  rule.     In  re  Brooke ;  Brooke  <3i«p.  XLIX. 
V.  Booke,  3  Ch.  D.  G30. 

The  rule  does  not  apply  where  the  gift  is  not  of  the  "residue"  Gift  must 
of  the  real  and  personal  estate.    Symons  v.  James,  2  Y.  &  C.  C. 
301. 

Nor  does  it  apply  where  the  gift  is  of  all  the  realty  and  the 
residue  of  the  personalty.  WelU  v.  Rowe,  48  L.  J.  Ch.  476 ; 
James  v.  Jones,  9  L.  R.  Ir.  489. 

Where  the  whole  personal  estate  is  disposed  of  in  certain  Perfonalty 
proportions,  the  sums  so  given  out  of  the  personalty  will  not  be  certain  Bharea. 
charged  on  the  realty  by  a  residuary  gift.     Gyett  v.  Williams, 
2  J.  &  H.  429. 

A  devise  of  land  upon  condition  of  paying  a  legacy  charges 
the  land  with  the  legacy.     Wigg  v.  Wi{jg,  1  Atk.  382. 

4.  Charge  upon  income  or  corpus : 

It  would  seem  that  a  pDwer  to  raise  money  out  of  the  rents  Power  to 
and  profits  would  naturally  mean  out  of  the  annual  rents  and  rents  and** 
profits,  but  the  cases  show  that  a  power  to  raise  a  lump  sum  out  ^^^  ^*  P*^ 
of  rents  and  profits  will  authorise  a  sale.     See  Booth  v.  Blunddl,  legacies. 

1  Mer.  233,  ^*  Lord  Eldon  ;  Baines  v.  Dixon,  1  Ves.  sen.  42. 
This  is  clear  at  any  rate  where  the  object  is  to  pay  debts  or 

legacies.  Lingon  v.  Foley,  2  Ch.  Ca.  205 ;  Anon,  1  Vem.  104 ; 
Berry  v.  Askham,  2  Vcrn.  26 ;  Metcalfe  v.  Hutchinson,  1  Ch.  D. 
591;  Lord  Londeshorongh  v.  Somerville,  19  B.  295. 

Or,  if  the  money  is  to  be  raised  within  a  given  time,  and  the  Money 
annual  rents  would  be  insuflScient  to  raise  the  money  within  within\ 
that  time.    Sheldon  v.  Do^^mer,  2  Vem.  310 ;  WarbuHon  v.  8*^*^  *^"^ 
Warburton,  ib,  420 ;  Gibson  v.  Lord  Montfoii,,  1  Ves.  sen.  491. 

Portions,  it  would  seem,  are  on  the  same  footing  as  debts,  as  Portiona. 
it  is  to  be  presumed  that  they  are  to  be  paid  within  a  limited 
time.     Trafford  v.  Ashton,  1  P.  Wms.  415;  Stanhope  v.  Thacker^ 
Free.  Ch.  435. 

Similarly,  if  a  gross  sum  payable  out  of  rents  and  profits  is  Gross  sum 
payable  at  once,  it  may  be  raised  by  sale.    Allan  v.  Backhouse,  ^J^ 

2  V.  &  B.  65 ;  Jac.  631. 

But  if  the  testator  treats  the  rents  and  profits  as  applicable  When  the 
for  some  time  for  the  purpose  of  raising  the  money,  and  gives  ^w'lie*"** 
the  whole  lands  from  and  after  raising  the  money,  the  power  *Ppl»caWe. 
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will  be  limited  to  the  annual  rents  and  profits.  SmaU  v.  Wing^ 
5  B.  P.  C.  68 ;  see  Harper  v.  Munday,  7  D.  M.  &  G.  369 ; 
Heneage  v.  Loi*d  Andover,  3  Y.  &  J.  360;  Lord  Lovat  v. 
Duchess  of  Leeds,  10  W.  R  398. 

Where  a  jointure  was  charged  upon  lands  devised  to  several 
devisees  and  the  income  of  a  portion  was  fluctuating,  the 
jointure  was  apportioned  between  the  devisees  in  proportion  to 
the  actual  income  received  in  each  year.  Ley  v.  Ley,  6  Eq. 
174. 

In  the  case  of  fines  for  renewal  of  leaseholds  given  for  life 
with  remainders,  the  Coui-t  will,  as  a  rule,  apportion  the  fine 
between  tenant  for  life  and  remainder-man,  according  to  their 
enjoyment,  though  it  may  be  directed  to  be  raised  out  of  the 
"rents  and  profits,  or  by  mortgaga"  Greenwood  v.  Evans 
4  B.  44 ;  Joiies  v.  Jones,  5  Ha.  440 ;  Reeves  v.  Cresivick,  3  Y.  &  C. 
Ex.  715 ;  Lewin  on  Trusts,  p.  323 ;  Ainslie  v.  Harcourt,  28  B 
313 ;  see  In  re  Marquess  of  Bute ;  Marquess  of  Bute  v.  Ryder, 
27  CK  D.  196. 

But  if  the  fine  is  to  be  paid  out  of  the  ''annual  rents,"  it 
must  be  borne  entirely  by  the  tenant  for  life.  SoUey  v.  Wood, 
29  B.  482. 

It  is  often  a  question  of  some  difficulty  whether  an  annuity 
is  payable  out  of  the  corpus  or  only  out  of  the  income  of  a  fund 
set  aside  for  its  payment. 

a.  If  the  annuity  is  plainly  charged  upon  the  corpus  it  is  of 
course  liable  to  make  good  arrears.  Picard  v.  MitcheU,  14  B. 
103;  HowaHh  v.  Rothwell,  30  B.  516;  Stamper  v.  Pickering^ 
9  Sim.  176 ;  Wroughton  v.  Colqulioun,  1  De  G.  &  Sm.  36,  357; 
Hickman  v.  UpsaU,  2  Gifi*.  124;  Gordon  v.  Boiodeii,  6  Mad. 
342 ;  Swallow  v.  Swallow,  1  B.  432,  n.;  Torre  v.  Brotvne,  5  H.  L. 
555 ;  Haynes  v.  Haynes,  3  D.  M.  &  G.  590 ;  Lazonhy  v.  Rawson, 
4  D.  M.  &  G.  556 ;  Upton  v.  Vanner,  1  Dr.  &  Sm.  594 ;  HoHon 
V.  Hall,  17  Eq.  437;  Pearson  v.  HelliweU,  18  Eq.  411. 

b.  And  if  there  is  a  clear  gift  of  an  annuity,  a  direction  to 
set  a  fund  apart  to  secure  it  which  is  to  fall  into  the  residue 
upon  the  death  of  the  annuitant,  does  not  disentitle  the  annuitant 
to  have  arrears  made  up  out  of  corpus,  since  the  direction  is 
merely  a  means  to  the  end.    The  question  is  then  merely  between 
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the  annuitant  and  the  residuary  legatee.  Bright  v.  Lurcher,  Chap.  XLEL 
3  De  G.  &  J.  148 ;  Davies  v.  Wattier,  1  S.  &  St.  463 ;  May  v. 
Bennett,  1  Russ.  370 ;  Miner  v.  Baldwin,  1  Sm.  &  G.  522 ; 
Wright  v.  GaUender,  2  D.  M.  &  G.  652 ;  Croly  v.  Weld,  3  D.  M. 
&  G.  993 ;  Ingleman  v.  Woi^hington,  1  Jur.  N.  S.  1062 ;  lfiiZ<* 
V.  Drewitt,  20  B.  632;  Perkins  v.  CooA:^,  2  J.  &  H.  393;  Andersoii 
V.  Anderson,  33  B.  223;  Magill  v.  Murphy,  1  L.  R.  Ir.  196; 
Carmichad  v,  (zee,  5  App.C.  588;  Eg  Taylor;  lUsley  v.  Randall, 
50  L.  T.  717. 

It  makes  no  difference  that  the  fund  if  directed  to  fall  into 
the  residue  after  the  death  of  the  annuitant  may  go  to  persons 
other  than  the  residuary  legatees.     Wright  v.  CaUender,  »upra. 

In  these  cases  the  direction  to  set  apart  a  fund,  in  fact 
amounts  to  a  charge  upon  the  corpus. 

c.  But  if  there  is  a  direction  to  set  apart  a  sum  of  money  in  Directii»n 
order  to  pay  an  annuity  out  of  the  dividend  with  a  gift  over,  a  fund  to 
the  annuitant  is  not  entitled  to  come  upon  the  corpus  and  it  is  ^^^  out 
a  simple  case  of  tenant  for  life  and  remainder-man.     A.-G.  v.  ^^  *^®  <^\»" 

dendB  with 

Povlden,  3  Ha,  555 ;  Baker  v.  Baker,  6  H.  L.  616 ;  Hindle  v.  gift  over. 
Tayl(yi\  20  B.  109;  MiUer  v.  Huddleaton,  17  Sim.  71 ;  3  Mac. 
&  G.  513 ;  Michell  v.  Wilton,  23  W.  R.  789. 

d.  When,  however,  the  annuity  is  charged  upon  the  income  Annoitjr 

of  the  whole  estate  there  is  more  difficulty.    If  the  capital  is  inc^e  of  ^"^ 

given  over  "subject  to"  or  "after  payment"  of  the  annuities  ^^^^®  ®"**^" 

the  corpus  is  liable.     Phillips  v.  Gutteridge,  11  "W.  R.  12;  8 

Jur.  N.  S.  1196 ;  32  L.  J.  Ch.  1 ;  4  De  G.  &  J.  531 ;  Stamper  v. 

PickeHng,  8  Sim.  176;  Play  fair  v.  Cooper,  17  B.  187;  Ex 

paiie  Wilkinson,  3  De  G.  &  S.  633 ;  Perkins  v.  Cooke,  2  J.  & 

II.  393 ;  Re  Tyndall,  7  Ir.  Ch.  181 ;  Percy  v.  Percy,  35  B.  295  ; 

CaHer  v.  Salt,  I.  R.  1  Eq.  97 ;  Bell  v.  Bell,  I.  R.  6  Eq.  239 ; 

Birch  V.  Sherratt,  4  Eq.  58;  2  Ch.  644;  In  re  Mason;  Mason 

V.  Robinson,  8  Ch.  D.  411 ;  In  re  Pepper's  Trusts,  13  L.  R.  Ir. 

108. 

c.  But  if  there  is  anything  to  show  that  the  corpus  is  looked  Corpus 
upon  as  entire  after  the  annuitant's  death ;  if,  for  instance,  it  is  remaining 
given  over  immediately  upon  the  death  of  the  anuuiUvnt,  or  the  ^^e^^nui- 
trust  then  comes  to  an  end,  or  it  is  then  directed  to  be  sold,  or  ^^^*^  death, 
if  the  corpus  is  devised  in  strict  settlement,  it  is  not  liable  to 
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Ohap.  XLIX.  make  good  arrears.     Foster  v.  Smith,  1  Ph.  629 ;  Addecoit  v. 

Addecott,  29   B.   460;   jR«  Kelly,  9  Ir.  Ch.  103;  Forbes  v. 

Richardson,  11  Ha.  354;  Tarbottomv.  Earle,  11  W.  R  680; 

Darbon  v.  Richards,  14  Sim.  537;  -ffa7'ie  v.  BeUinghwm  (No.  1), 

24  B.  445 ;  Sheppard  v.  Sheppard,  32  B.  194 ;  Taylor  v.  Taylor, 

17  Eq.  324. 
Gift  of  And  if  it  is  clear  that  the  annuity  is  to  be  paid  only  out  of 

BorpltiB 

inoome  of        the  income  of  each  year,  by  a  gift,  for  instance,  of  the  surplus 

y^^'       income  of  each  year  as  it  accrues  to  others,  the  corpus  is  cl 

fortiori  not  liable.     Stelfox  v.  Sugden,  John.  234 ;  Darbon  v. 

Richards,  14  Sim.  537 ;  Sheppard  v.  Sheppard,  32  B.  194 ;  see 

Woi'Tnald  v.  Muzeen,  17  Ch.  D.  167 ;  In  re  Matthews'  Estate, 

7  L.  R.  Jr.  269. 

When  an  f.  In  some  cases  the  further  question  arises  whether,  sup- 

ooniiDuiDg      posing  the  annuity  not  to  be  charged  upon  corpus,  it  is  a  con- 

^mud  rente    ^'^^^i^ff  charge  on  the  rents  and  profits,  so  that  arrears  will  have 

to  be  made  up  out  of  surplus  iucomc  during  the  annuitant's  life, 

and  even  after  his  death ;  and  if  there  is  nothing  to  show  that 

the  annuity  was  to  be  confined  to  the  income  of  each  year,  as  in 

Stelfox  V.  Sugden,  or  that  it  was  to  determine  immediately  on 

the  annuitant's  death,  as  in  Foster  v.  Smith,  1  Ph.  629 ;  EarU 

V.  BelliTigham,  24  B.  445,  arrears  will  be  a  continuing  charge 

during   the  annuitants  life  and  after  his  death.     Forbes  v. 

Ricltardsmi,   11    Ha.   354;    Phillips  v.  Phillips,   8   B.  193; 

Phillips  V.  Gidtendge,  3  D.  J.  &  S.  332 ;  Tayloi-  v.  Taylor,  17 

Eq.  324 ;  Booth  v.  Coulton,  5  Ch.  684 ;  Salvin  v.  Weston,  14 

W.  R.  757 ;  Wormald  v.  Muzeen,  17  Ch.  D.  167. 


Exoneration  of  Personalty. 

I.  By  express  words : 
EzoDerntion        The  personal  estate  is  the  primary  fund  for  payment  of  debts, 
worfaf**"       ^u*  ^^  ™^y  ^  exonerated  by  express  words.     Moi*row  v.  Bush, 

1  Cox,  185 ;  Youvg  v.  Young,  26  B.  522 ;  Dawes  v.  Scott,  5 

Russ.  32 ;  Forrest  y,  Prescott,  10  Eq.  545. 
Se'fund'te'         '^  direction  not  to  pay  debts  out  of  a  specific  fund  of  pcr- 
not  necessary,  sonalty  IS  effectual  without  a  gift  over  of  the  fund,  though  the 


EXONERATION   OF   PERSONALTY,  589 

fund  may  not  be  specifically  disposed  of,  but  falls  into  the  ^^•P-  XLIX. 
residue.     Coventiy  v.  Coventry,  2  Dr.  &  S.  470. 

When  the  personalty  is  given  exonerated  from  debts,  it  is  not 
applicable  to  their  payment  till  everything  else  is  exhausted. 
Morrow  v.  Bush,  1  Cox,  185 ;   YouTig  v.  Young,  26  B.  522. 

On  the  other  hand,  if  land  is  given  in  exoneration  of  the 
personalty,  the  personalty  is  primarily  liable  if  the  land  so  given 
is  insufficient.     Colvile  v.  MlcUlleton,  3  B.  570. 

Similarly  as  between  land  and  residue,  both  given  exempt 
from  debts,  the  residue  is  primarily  liable  on  failure  of  other 
funds.    Lord  Brooke  v.  Earl  of  Warwick,  1  II.  &  T.  142. 

And  personalty  disposed  of  exempt  from  debts  is  exempted  Whether 
only  for  the  purposes  of  that  disposition  and  not  in  favour  of  exonerated  ia 
next  of  kin.    Waring  v.  Ward,  5  Ves.  676 ;  Dacre  v.  Patrickson,  ^f^^^^^^  ^ 

I  Dr.  &  S.  186  ;  see  KUford  v.  Blaney,  29  Ch.  D.  145.  next  of  kin. 
If,  however,  it  is  exempted  from  debts  and  no  disposition  is 

made,  it  is  exempted  for  all  purposes.  M lines  v.  Slater,  8  Ves, 
305  ;  1  Dr.  &  S.  186.     See  Noel  v.  Noel,  12  Pr.  214. 

A  conveyance  of  real  property  upon  trust  after  the  settlor's 
deceare  to  pay  debts  will  not  exonerate  the  residuary  estate 
passing  under  his  will.  French  v.  Chichester,  2  Vern.  568  ; 
3  B.  P.  C.  16 ;  Trott  v.  Buchanan,  28  Ch.  D.  446. 

But  personal  estate  conveyed  upon  trust  to  pay  debts  is 
primarily  liable.     Trott  v.  BucJianan,  28  Ch.  D.  446. 

II.  Exoneration  on  the  general  context : 

1.  In  the  absence  of  express  words  exonerating  the  personalty 
from  the  payment  of  debts  it  is  primarily  liable,  though  other 
funds  may  be  provided. 

Thus,  neither  a  charge  of  debts  on  the  realty,  or  on  a  specific  What  wUl 
portion,  nor  a  devise  upon  trust  for  sale  for  payment  of  debts,  the  per- 
will  exonerate  the  personalty.     Wliite  v.  White,  2  Vern.  43;«on^ty. 
Walker  v.  Hardwick,  1  M.  &  K.  396  ;  Ouseley  v.  Anstruther, 
10  B.  453 ;  Quennell  v.  Tutmer,  13  B.  240 ;  Hancox  v.  Abbey, 

II  Ves.  186 ;  CoUis  v.  RoUns,  1  De  G.  &  S.  131. 

2.  Whether  a  devise  upon  condition  of  paying  the  testator's  Devise  on 
debts  will  exonerate  the  personalty  seems  doubtful.     The  better  ^yiigXbts. 
opinion  seems  to  be  that  it  will  not.    Bridgnutn  v.  Dove,  3  Atk. 

201 ;  Meade  v.  Hide,  2  Vern.  120 ;  Welby  v.  RocJccUffe,  1  R.  &  M. 
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Chap.  XUX  571 ;  Henry  v.  Hem^,  I.  R  6  Eq.  286  ;  see  In  re  Kirk;  Kirk 
V.  Kirk,  21  Ch.  D.  431 ;  CorhaUia  v.  CorbaUis,  9  L.  R  Ir.  309. 
Gift  of  a  sum       But  in  a  case  not  within  Locke  King's  Act,  a  devise  of  mort- 

in  exoneration  .  ° 

of  a  mortgage  gaged  lands  to  A.,  he  paying  the  mortgage,  with  a  subsequent 
paid  by  g>ft  of  ^  sum  in  exoneration  of  the  mortgage,  entitles  the  devisee 

deviaee.  ^^  ^j^^^^  ^^^^  ^^^^  ^^^  more.     LocJchart  v.  Hardy,  9  B.  379. 

Express  3   ^^  express  charge  of  certain  debts  upon  the  personalty 

certain  debts    does  not  exonerate  it  from  its  primary  liability  to  the  other 
sonaity.  debts.    Bi^dges  v.  Phillips,  6  Ves.  567 ;  Watson  v.  Dncktvood, 

9  Ves.  447. 
Gift  of  realty       4^  ^  gjft  qJ  realty  and  personalty  together  on  trust  to  pay 
sonaity  debts  will  not  exonerate  the  personalty  from  being  primarily 

trust  to  pay     liable.     Bougltton  v.  Boughton,  1  H.  L.  406 ;  Tench  v.  Cheese, 
^«^*^  6  D.  M.  &  G.  453. 

* 

Gift  on  trust  5.  But  if  the  realty  is  given  upon  trust  for  sale  and  blende<l 
pay  debts.  with  the  personalty  upon  trust  to  pay  debts,  the  realty  and 
personalty  are  liable  rateably.  Roberts  v.  Walker,  1  R  &  M. 
752 ;  Stocker  v.  Harbin,  3  B.  479 ;  Salt  v.  Chattaumy,  3  R 
576 ;  DunJc  v.  Fenner,  2  R  &  M.  567 ;  FourdHn  v.  Oowdey,  3 
M.  &  K.  383 ;  Tatlock  \,  Jenkins,  Kay,  654 ;  Bedford  v.  Bedford, 
35  B.  584. 
Biscretion  to       Xxxdi  where  real  and  personal  estate  are  given  together,  with 

trustees  to 

sell  realty.  a  discretionary  power  to  trustees  to  sell  as  often  as  they  should 
think  fit,  legacies  directed  to  be  paid  out  of  the  real  and  per- 
sonal estate  are  payable  pro  ratd.    AUan  v.  Oott,  7  Ch,  439. 

Realty  to  be        go  too,  if  realty  is  directed  to  be  converted  and  become  part 

sold  and  form  »        »  j  r 

part  of  of  the  personal  estate.    Bright  v.  Larcher,  3  De  Q.  &  J.  148; 

^te.  SimiTnons  v.  Rose,  6  D.  M.  &  G.  411. 

Payments  out      6.  Where  the  profits  and  income  of  real  and  personal  estate 

of  income  of  .  .  .   ^.  .  -^     •      t       ^    i  ^     t_  -j        a 

realty  and       ^^^  given  m  moieties  and  an  annuity  is  directed  to  be  paid  out 
personalty,      ^f  ^^^  moiety,  it  will  be  payable  rateably  out  of  the  profits  and 
income  of  the  real  and  personal  estate.    Falkner  v.  Grace,  9 
Ha.  280. 

Where  profits  and  income  of  real  and  personal  estate  are  to 
be  accumulated  during  a  certain  time  for  the  purpose  of  making 
certain  payments  and  the  surplus  of  the  whole  property  is  given 
together  to  the  same  persons,  the  income  of  the  personalty 
remains  primarily  liable.    Boiughton  v.  Boughton,  1  H.  L.  406. 
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But  if  there  is  no  disposition  of  the  surphis  and  large  pay-  Chap,  xmc 
ments  are  directed  to  be  made  out  of  the  rents  and  income  of 
the  realty  and  personalty,  so  that  it  appears  that  the  testator 
did  not  contemplate  a  surplus,  and  the  real  estate  is  given 
subject  to  the  payments,  the  realty  and  personalty  are  rateably 
liable.     Hoivard  v.  Dryland,  38  L.  T.  N.  S.  24. 

An  annuity  charged  upon  land  with  powers  of  distress  and  Annuity 
entry  is  not  payable  out  of  personalty.     Patching  v.  Baimettj  uuid. 
51  L.  J.  Ch.  74. 

7.  The  fact  that  a  mixed  fund  of  personalty  and  proceeds  of  Charge  on 
sale  of  realty  is  created,  vhich  is  charged  with  debts  and  legacies  does  not 
under  the  rule  in  Greville  v.  Brown  or  by  a  general  direction  to  !^^o^J^ 
pay  debts,  will  not  exonerate  the  personalty  from  its  primary 
liability,  in  the  absence  of  a  direction  to  pay  the  debts  and 
legacies  out  of  the  mixed  fund.     Liickcraft  v.  PHdham,  48 

L.  J.  Ch.  636;  Wells  v.  Bxxw,  48  L.  J.  Ch.  476;  EUiott  v. 
Dearsley,  16  Ch.  D.  322. 

8.  A  charge  of  debts,  funeral  and  testamentary  expenses  on  Charge  of 
the  realty,  which  latter  it  can  hardly  be  supposed  the  personalty  testamentary 
would  be  insuflScient  to  meet,  will  nevertheless  not  exonerate  !?*!!lfu« 

'  on  realty. 

the  personalty.  Walker  v.  Jaclcson,  2  Atk.  624;  Gh'ay  v.  Min- 
nethorpe,  3  Ves.  103 ;  Hartley  v.  Hurle,  5  Ves.  540 ;  see  Coote 
V.  Coote,  3  J.  &  Lat.  175. 

But  where  the  whole  personal  estate  is  riven  not  as  a  residue  Personal 

^  estate  specifi- 

but  specifically  and  the  realty  is  subject  to  all  the  charges  to  caliy  given, 
which  the  personalty  would  be  liable,  the  personalty  is  ex- 
onerated ;  if,  for  instance,  all  the  personalty  is  given  and  the 
realty  is  charged  with  debts,  funeral  expenses  and  costs  of 
administration.  Oreene  v.  Greene,  4  Mad.  148;  Michell  v. 
Michell,  o  Mad.  69 ;  Blount  v.  Hipldn^,  7  Sim.  43 ;  GUbertson 
V.  GilbeHsont  34  B.  354.    , 

The  same  rule  applies  with  regard  to  legacies  where  the  Legacies 
whole  personalty  is  given  and  legacies  are  charged  upon  land,  j^nd  where 
Jones  V.  Bruce,  11  Sim.  221 ;  Lance  v.  Aglionby,  27  B.  65.         S'tiSofy^ 

And  where  the  personalty  was  specifically  given  and  a  par-  given, 
ticular  estate  was  devised  upon  trust  to  pay  debts,  funeral  and 
testamentary  expenses,  upon  failure  of  that  estate  tbe  general 
personalty  and  the  realty  were  held  liable  pro  ixitd  to  make  up 
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Distinction 
between  cases 
of  exoDeration 
and  >>pocifio 


tlic  deficiency.  Powell  v.  Riley,  12  Eq.  175 ;  this  case  was, 
however,  disapproved  by  Jessel,  M.  R.  See  In  re  Ovey  ;  Broad- 
bent  V.  Barrow,  51  L.  J.  Ch.  G65, 667. 

The  fact,  however,  that  the  gift  of  all  the  personalty  is  to  a 
person  appointed  executor  is  a  strong  argument  against  the 
exoneration  of  the  personalty.  Bi^mmd  v.  Prothei'o,  3  Ves. 
Ill ;  Aldridge  v.  Lord  WaUscowrt,  1  Ba.  &  Be.  312. 

And  when  it  is  doubtful  whether  the  whole  personal  estate  is 
meant  to  be  given  specifically  or  only  as  a  residue,  the  fact  that 
funeral  and  testamentary  expenses  are  not  charged  on  the  realty, 
as  well  as  the  debts,  is  an  argument  against  exoneration.  CoUis 
v.  Robins,  1  De  G.  &  S.  131 ;  Oaseley  v.  Anstrwther^  10  B.  453  ; 
Bootle  V.  Blundell,  1  Mer.  193 ;  19  Ves.  494 ;  see  Tower  v.  Lord 
Rom,  18  Ves.  138. 

9.  There  is  no  rule  to  the  effect  that  a  charge  of  particular 
debts  upon  realty  makes  the  realty  the  primary  fund  for  those 
debts.  QuenneU  v.  Tamer,  13  B.  240 ;  Noel  v.  Lord  Henley, 
7  Pr.  241 ;  Dan.  211 ;  see  Bickhxim  v.  CrvMwell,  3  M.  &  Cr.  763. 

The  cases  of  Hancox  v.  Abbey,  11  Ves.  179,  and  Evans  v. 
Cockerara,  1  Coll.  428,  only  establish,  that  where  a  debt  is 
already  a  charge  upon  realty,  a  devise  of  lands  including  the 
mortgaged  land  in  trust  for  sale  and  payment  of  the  mortgaged 
debt,  or  a  declaration  that  the  mortgage  is  to  be  charged  upon  the 
land,  must  mean  that  it  is  to  be  a  primary  charge  on  the  land, 
otherwise,  as  it  is  already  a  charge  upon  realty,  the  words  would 
have  no  meaning. 

Hancox  v.  Abbey,  however,  probably  comes  better  under 
another  head,  see  pp.  589,  503. 

Welby  V.  Rockcliffe,  1  R.  &  M.  571,  was  decided  on  the  ground 
that  the  testator  had  imposed  the  condition  of  paying  his  debts 
upon  the  devisee ;  and  in  Clutterbuck  v.  GlvMerbwck,  1  M.  &  K. 
15,  there  was  a  gift  of  the  residue  of  the  real  and  personal 
estate  not  therein-before  otherwise  disposed  of,  showing  that 
the  only  land  given  was  after  payment  of  the  sum  directed  U> 
be  raised  to  pay  debts. 

The  cases  where  legacies  given  out  of  a  particular  fund  have 
been  held  payable  out  of  that  fund  are  also  distinguishable. 
The  question  in  those  cases  has  generally  been,  not  whether  the 
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personalty  was  only  secondarily  liable,  but  whether  it  was  liable  C^P-Milx. 
at  all ;  in  other  words,  whether  the  legacy  was  demonstrative  gifts  of 
or  specific.    See,  for  instance,  Dicken  v.  Edwards,  4  Ha.  273 ;  land. 
Beasant  v.  Nohle,  2t)  L.  J.  Ch.  236 ;  Fream  v.  Bowling,  20  B. 
624 ;  4  Eq.  145,  n. 

10.  Where,  however,  a  sum  is  directed  to  be  raised  out  of  Gift  of  lantla 
land  for  payment  of  debts  and  the  land  is  not  given  till  after  of  deMsf™*^ 
such  payment  or  only  the  residue  of  the  land  is  given,  there 
is  a  strong  argument  that  the  land  was  to  be  the  primary 
fund.  Hancox  v.  Abbey,  11  Ves.  179;  Hale  v.  Cox,  3  B.  C.  C. 
322 ;  see  Clutterbuck  v.  Clviterhuck,  1  M.  &  K.  13 ;  Noel  v. 
Noel,  12  Pr.  214;  Lord  St.  Leonards'  Law  of  Property,  363,  365 ; 
Ion  V.  Askton,  28  B.  379;  In  re  Needham;  Robinson  v. 
Needham,  54  L.  J.  Ch.  75. 

Tenant  for  Life  and  Remainderman. 

I.  Capital  and  income. 

1.  As  between  tenant  for  life  and  remainderman,  dividends 
declared  before  the  death  of  the  tenant  for  life,  though  not  paid 
till  afterwards,  belong  to  his  representatives.  Wright  v.  Tuckett, 
IJ.  &  H.  266. 

Dividends  on  shares  in  a  company  declared  after  the  death  of  Dividends  on 
the  tenant  for  life,  though  earned  before  his  death  go  to  the 
remainderman.    Mackinley  v.  Bates,  31  B.  280. 

On  the  other  hand  partnership  profits  declared  for  a  past  Partnenfaip 
period  are  the  income  of  that  period.    Ibbotson  v.  Elam,  L.  R.  ^^ 
1  Eq.  188 ;  Browne  v.  Collins,  12  Eq.  586. 

Uebts  are  the  profits  of  the  period  when  they  are  got  in.  Debts. 
Maclaren  v.  Stainton,  3  D.  P.  &  J.  202 ;  Edmondson  v.  Cros- 
thwaite,  34  B.  30. 

A  fund  created  for  the  protection  of  property  given  for  life  is 
capital.     Varlo  v.  Faden,  1  D.  F.  &  J.  211. 

As  between  successive  tenants  for  life  of  a  business,  it  has 
been  held  that  losses  incurred  during  the  life  of  one  tenant  for  life 
must  be  made  good  out  of  profits  earned  during  the  life  of  the 
next  tenant  for  life,  and  not  out  of  capital.  Upton  v.  Brown, 
26  Ch.  D.  588 ;  see  too,  Oow  v.  Foi^ster,  26  Ch.  D.  672 ;  Re 
MiUechamp,  52  L.  T,  758. 

QQ 
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Chap.  XLIZ. 

Power  of 
declaring 
whether 
profits  are  to 
be  capital  or 
income. 


Bonuses  out 
of  capitaL 


Bonuses  out 
of  profits. 


Waste. 


Without  im- 
peachment of 
waste. 


Tenant  in 
fee  with 
executory 
devise  over. 


Timber  for 
repairs. 


2.  Whon  there  is  a  power  vested  in  a  duly  constituted 
authority  of  declaring  whether  profits  shall  be  added  to  capital 
or  distributed,  the  tenant  for  life  is  bound  by  the  authority. 
Straker  v.  Wilson,  6  Ch.  503 ;  In  re  Ezehiel  Barton's  Tnid, 
5  Eq.  238  ;  Baring  v.  Ashbui^ton,  16  W.  R.  452 ;  see  In  re  Cox's 
Trusts,  9  Ch.  D.  159. 

3.  With  regard  to  bonuses,  it  seems  clear  that  bonuses  declared 
out  of  capital  are  capital.  Paris  v.  PaHs,  10  Ves.  185 ;  Watts 
V.  Steere,  13  Ves.  363 ;  Brander  v.  Brander,  14  Ves.  80. 

On  the  other  hand,  bonuses  declared  out  of  profits,  whether 
accumulated  profits  or  not,  are  income.  Barclay  v.  Wainu^right, 
14  Ves.  eo ;  Pince  v.  Anderson,  15  Sim.  473 ;  Preston  v. 
Melville,  16  Sim.  163 ;  Plurnhe  v.  Neild,  8  W.  R.  337 ;  29  L  J. 
Ch.  618  ;  Dale  v.  Hayes,  19  W.  R.  290  ;  In  re  Hopkins'  TniM, 
18  Eq.  696 ;  see  HoUis  v.  Allan,  14  W.  R.  980. 

This  is  the  case  although  the  profits  were  entirely  earned 
before  the  testator's  death.  Re  Botich;  Sproule  v.  Boudiy 
29  Ch.  D.  635. 

4.  A  tenant  for  life  cannot  commit  waste  unless  expressly 
made  unimpeachable  for  waste. 

A  tenant  for  life  without  impeachment  of  waste,  voluntary 
waste  excepted,  is  in  effect  only  excused  for  permissive  waste. 
OaHh  V.  Cotton,  1  V^s.  524,  546 ;  1  Dick.  183. 

But  the  exception  of  voluntary  waste  may  be  qualified  so  as 
in  effect  to  entitle  the  tenant  for  life  to  cut  timber.  Vincent  v. 
Spicer,  22  B.  380;  see  WicWiam  v.  Wickhxim,  19  Ves.  419. 

A  tenant  in  fee  subject  to  an  executory  devise  over  may  com- 
mit legal  but  not  equitable  waste.  Turner  v.  Wright,  Jo.  742 ; 
2  D.  F.  &  J.  234. 

And  he  may  be  restrained  from  cutting  timber  by  express 
words.    Blake  v.  Peters,  1  D.  J.  &  S.  345. 

a.  Tenant  for  life  impeachable  for  waste  may  cut  timber  for 
repairs  actually  about  to  be  done,  but  he  may  not  sell  the  timber 
in  order  to  spend  the  money  in  repairs.  Oower  v.  Eyi^,  G. 
Coop.  156 ;  Simmons  v.  Norton,  7  Bing.  640. 

He  may,  however,  sell  the  timber  cut  in  order  to  buy  timber 
in  a  more  convenient  situation.  Sowerhy  v.  Fryer,  8  Eq. 
417. 
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6.  In  the  case  of  a  timber  estate  the  tenant  for  life  is  entitled  /^^*r.  XLIX. 
to  the  proceeds  of  the  periodical  cuttings.  Baterrutn  v.  Hotchkin,  Periodical 
31  B.  486 ;  Bagot  v.  Bagot,  32  B.  509,  517.  '^"^^• 

c.  And  even  where  the  estate  is  not  a  timber  estate   the  Thnber 
tenant  for  life  is  entitled  to  the  rightful  cuttings  of  all  trees         ^' 
which  are  not  timber  or  ornamental  or  useful  to  the  estate. 
Pidgely  v.  Rawling,  2  Coll.  275 ;  Earl  Cowley  v.  Wellesley,  35 

B.  638;  S.  C,  L.  R.  1  Eq.  656;  see  18  Eq.  307;  Honywood  v. 
Ilonywood,  18  Eq.  306. 

d.  When  timber  trees  are  cut  down  by  order  of  the  Court  to  Timber  cut  by 
improve  other  trees  or  because  they  are  decaying,  the  tenant 

for  life  is  entitled  to  the  income  of  the  proceeds.  Toolcer  v. 
Annesley,  5  Sim.  235 ;  ToUemctche  v.  Tolleviache,  1  Ha.  456 ; 
Fei^and  v.  Wilson,  4  Ha.  381 ;  Earl  Coivley  v.  Wellesley,  L.  R. 
1  Eq.  657;  Honywood  v.  Honywood,  18  Eq.  306. 

The  capital  will  belong  to  the  first  owner  of  an  estate  of 
inheritance  or  to  the  first  tenant  for  life  unimpeachable  for 
waste  who  comes  into  possession.  Waldo  v.  Waldo,  12  Sim. 
107 ;  PhiUips  v.  Barlow,  14  Sim.  263 ;  JodreU  v.  Jodrell,  7  Eq. 
461 ;  Lowndes  v.  Norton,  6  Ch.  D.  139. 

Tenant  for  life  unimpeachable  cutting  down  ornamental 
timber  which  the  Court  would  have  directed  to  be  cut  if  appli- 
cation had  been  made  to  it  is  entitled  to  the  proceeds.  Baker 
V.  Sebright,  13  Ch.  D.  179. 

As  to  the  rights  of  a  tenant  for  life  and  remainderman  in  the 
case  of  plantations  injured  by  gales.     See    In   re    A  indie ; 
Swinbwim  V.  Ainslie,  28  Ch.  D.  89 ;  rev.  33  W.  R.  910 ;  In  r 
Harrison's  Trusts;  Harrison  v.  Harrison,  28  Ch.  D.  220. 

A  tenant  for  life  is  not  entitled  to  the  produce  of  mines  opened 
after  the  testator's  death.     Campbell  v.  Wardlaw,  8  App.  C.  641. 

A  tenant  for  life  is  not  liable  for  permissive  waste.     Powys  v.  Permiwive 
Blaglove,  4  D.  M.  &  G.  448 ;  Warren  v.  Rudidl,  1  J.  &  H.  1 ; 
Barnes  v.  Bowling,  44  L.  T.  809. 

But  if  the  will  directs  the  tenant  for  life  to  repair,  his  estate  is 

liable  if  proceedings  are  taken  within  six  months  after  his  executor 

has  taken  upon  himself  the  administration  of  the  tenant  for  life's 

estate.     Woodliovuse  v.  Walker,  5  Q.  B.  D.  404 ;  Re  WiUiames; 

Andrew  v.  WiUiames,  52  L.  T.  41. 

QQ2 
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Chap.  ZLDT.      H.  Residue  given  to  persons  in  succession. 
What  is  As   between   tenant  for  life  and  remainderman,  residue  is 

between  what  remains  after  taking  such  portion  of  the  capital  as,  t-o- 

We^d  w-      gether  with  the  income  of  such  portion  for  one  year,  whatever 
mainderman.    that  income  may  be,  is  required  to  pay  the  testator's  debts  and 
legacies.    AUhusen  v.  WhitUU,  4  Eq.  294 ;  Lambert  v.  La'tnbeii, 
16  Eq.  320;  Marshall  v.  Growther,  2  Ch,  D.  199. 
Property  1.  The  tenant  for  life  is  entitled  from  the  testator's  death  to 

wrei^d.         ^^^  income  of  so  much  of  the  property   as   is   invested    on 

authorized  securities.  Brown  v.  OeUatly,  L.  R  2  Ch.  751. 
Unauthorized  2.  With  regard  to  unauthorized  securities,  the  tenant  for  life 
is  entitled  from  the  testator's  death  to  the  income  which  would 
be  produced  by  the  money  upon  unauthorized  security,  if  in- 
vested on  authorized  security  at  the  end  of  a  year  from  the 
testator's  death.     Dimes  v.  Scott,  4  Euss.  195 ;  Taylor  v.  Clark, 

1  Ha.  161 ;  Broim  v.  Gellatly,  L.  R  2  Ch.  751. 

No  allowance  can  be  made  to  the  tenant  for  life  for  the  fact 
that  securities  are  sold  at  a  higher  or  lower  rate  between  two 
dividends.  Scholefield  v.  Redfem,  2  Dr.  &  Sm.  173 ;  Freman 
v.  Whithread,  1  Eq.  266. 

And  the  tenant  for  life  cannot  be  required  to  make  an  allow- 
ance where  stocks  are  bought  at  a  time  when  several  months' 
dividend  has  accrued  on  them.  In  re  Clarke;  Barker  v. 
Perovme,  18  Ch.  D.  160. 

^?h^Lnot       ^'  ^^^^  regard  to  property  which  cannot  be  converted  w^ithin 
be  converted,   the  year  or  which  is  retained  for  the  convenience  of  the  estate 
the  tenant  for  life  is  entitled  from  the  testator's  death  to  in- 
terest at  4  per  cent,  upon  the  then  value  of  such  property. 
Meyer  v.  Simoneen,  5  De  G.  &  S.  723 ;  Brown  v.  GellaUy,  L.  R. 

2  Ch.  751;  Furley  v.  Hyder,  42  L.  J.  Ch.  626  ;  see  Arnold  v. 
Enia,  2  Ir.  Ch.  601. 

Where  a  fund  is  without  authority  employed  in  a  business  in 
which  large  profits  are  earned,  the  tenant  for  life  is  entitled  to 
interest  at  4  per  cent,  on  the  fund  and  on  the  profits  beyond 
4  per  cent,  which  must  be  treated  as  capital.  In  re  Hill;  Hill 
V.  Hill,  50  L.  J.  Ch.  551. 

4.  In  Gibson  v.  Bott,  7  Ves.  89,  the  tenant  for  life  was  allowed 
interest  from  the  death  on  the  value  at  the  death  of  leaseholds 
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which  could  not  be  sold  on  account  of  a  flaw  in  the  title.     See  Chap.  XLIX. 
note,  1  Y.  &  C.  C.  320. 

5.  Where  personalty  is  directed  to  be  laid  out  in  land  the  PenonAlty  to 
tenant  for  life  is  entitled  to  the  income  from  the  testator's  j^nJ^  ^^*"* 
death.    Macpherson  v.  Macphei^son,  1  Macq.  243. 

Where  accumulation  is  directed  till  investment,  one  year  is 
allowed.     SitweU  v.  Barnard^  6  Ves.  520. 

6.  Reversionary  property  must  be  sold  under  trusts  for  con-  Reversionary 
version  and  if  the  testator  gives  his  trustees  a  discretion  as  to  be^aSd.^™^ 
the  period  of  conversion,  interest  will  be  allowed  upon  the  value 

of  the  reversion  at  the  end  of  a  year  from  the  death.     Wilkinson 
V.  Bun^n,  23  B.  469 ;  Johnson  v.  Routh,  3  Jur.  N.  S.  1041 ; 

27  L.  J.  Ch.  305 ;  Countess  of  Harrington  v.  Atkerton,  3  D.  J. 
&  S.  352. 

If  the  reversion  falls  in  before  it  is  sold  the  tenant  for  life  is 
entitled  to  interest  at  4  per  cent,  from  the  death  upon  the  value 
of  the  reversion  at  the  end  of  a  year  from  the  death,  on  the 
assumption  that  it  was  to  fall  in  when  it  actually  did  fall  in. 
WilkiTison  V.  Duncan,  23  B.  469 ;  Wright  v.  Lambert,  6  Ch.  D. 
649. 

7.  The  tenant  for  life  is  entitled  to  the  income  of  a  fund  set  Income  of 
apart  to  pay  contingent  legacies.     Crawley  v.  Crawley,  7  Sim.  contingtS"^ 
427 ;  Fullerton  v.  Martin,  1  Dr.  &  Sm.  31 ;  Cranley  v.  Dixon,  J^^J^^^f^" 

28  B.  513 ;  AWnisen  v.  Whittell,  4  Eq.  295.  Hfe. 

8.  With  regard  to  assets  recovered  after  the  testator's  death,  Apportion- 
the  tenant  for  life  is  entitled  to  the  difierence  between  the  sum  recovered 
recovered  and  the  sum  which,  if  invested  at  4  per  cent,  at  the  ***«*•"'• 
testators  death,  would  have  amounted  to  the  sum  recovered. 

Cox  V.  Cox,  8  Eq.  343 ;  Ackroyd  v.  Ackroyd,  18  Eq.  313 ;  In  re 
Tinkler's  Estate,  20  Eq.  456 ;  see  Maclaren  v.  Stainton,  4  Eq. 
448;  11  Eq.  382. 

It  appears  to  be  unsettled  whether  the  amount  is  to  be 
calculated  with  yearly  rests  or  not.  In  re  Earl  of  Chesterfield's 
Trusts,  24  Ch.  D.  643;  In  re  Moore;  Moore  v.  Johnson,  54 
L.  J.  Ch.  432. 

9.  When  the  tenant  for  life  is  entitled  to  the  specific  enjoy-  Leaseholds 

converted 

ment   of  leaseholds  which   are  converted   under  compulsory  under  oom- 
powers,  he  will  be  entitled  to  the  same  income  as  before  and  if  ^wer& 
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Chap.  XLIX  he  survives  the  period  when  the  lease  would  liave  determined, 
he  is  absolutely  entitled  to  the  purchase-money.     Jeffreys  v. 
Conner,  28  B.  328 ;  In  re  Beaufoy's  EstcOe,  1  Sm.  &  &•  20 ; 
In  re  Money's  Tnists,  2  Dr.  &  S.  94 ;  see  PhiUips  v.  Sargent, 
7  Ha.  33. 
Title  to  fnnd       10.  In  the  case  of  renewable  leaseholds  where  the  testator 
where  renewal  has  directed  the  creation  of  a  fund  for  renewal  out  of  the  rents 
imp^bSr     ^^^  ^^^  power  of  renewal  is  subsequently  destroyed,  the  re- 
mainderman will  be  entitled  to  the  fund  for  renewal  if  the 
object  of  the  testator  was  to  keep  the  leaseholds  perpetually 
renewed  at  any  cost.    In  re  Wood's  Estate,  10  Eq.  572;  HoUier 
v.  Burn£,  16  Eq.  163 ;  Maddy  v.  Hale,  3  Ch.  D.  327 ;  see  Jn  re 
Lord  Ranelaglis  WUl,  26  Cli.  D.  591. 

The  fund  must  be  invested  in  ordinary  securities,  and  the 
tenant  for  life  wiU  get  the  dividends.  In  re  Barber's  Settled 
Estates,  18  Ch.  D.  624. 

If  renewal  has  become  impossible  through  the  act  of  the 
testator,  the  trust  is  at  an  end.  Pen/old  v.  Shillingford,  46 
L.  J.  Ch.  491. 

11.  On  the  other  hand,  if  only  a  reasonable  sum  is  to  be 
applied  in  renewals,  the  tenant  for  life  will  be  entitled  to  the 
whole  fund.  Morris  v.  Hodges,  27  B.  625  ;  In  re  Money*8 
Trusts,  2  Dr.  &  S.  94 ;  10  W.  R.  399 ;  see  Hayward  v.  Pile, 
5  Ch.  215. 
Apportion-  12.  When  renewable  leaseholds  are  given  to  several  persons 

S^renewaL      '^^  succession  without  any  direction  as  to  how  the  cost  of  renewal 
is  to  be  borne,  the  rules  are ; — 

a.  If  the  tenant  for  life  gets  no  advantage  from  the  renewal, 
the  sum  to  be  paid  by  the  remainderman  is  the  sum  actually 
paid  with  compound  interest  at  4  per  cent,  down  to  the  death 
of  the  tenant  for  life  and  simple  interest  afterwards.  Nightin- 
gale V.  Lawson,  1  B.  C.  C.  440 ;  White  v.  White,  9  Ves.  557 ; 
Giddings  v.  Oiddings,  3  Buss.  260, 

b.  If  the  tenant  for  life  lives  to  enjoy  the  benefit  of  the 
renewal,  the  remainderman  has  to  pay  a  sum  bearing  the  same 
proportion  to  the  whole  sum  paid  as  the  benefit  he  gets  from 
the  renewal  bears  to  the  whole  of  the  renewed  lease  with 
interest  as  before ;  cases  supra. 
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c.  In  the  case  of  renewable  leaseholds  for  lives  the  same  Chap.  XLIX. 
principles  apply,  the  value  of  the  lives  being  calculated  at  the 
time  of  the  renewal  according  to  the  tables  framed  for  the 
purpose ;  the  chance  that  the  new  life  may  fail  during  the  sub- 
sistence of  the  other  cestuis  que  vie  being  apparently  thrown 
upon  the  remainderman.  Jones  v.  Jones,  5  Ha.  440 ;  Harris 
V.  Harris,  32  B.  333 ;  Bradford  v.  Brovmjohn,  3  Ch.  711. 

13.  A  purchase  of  the  reversion  by  the  tenant  for  life  of  Purchase  of 
renewable  leaseholds  enures  for  the  benefit  of  the  remainder- 
man.   Phillips  V.  Phillips,  29  Ch.  D.  673. 

Where  the  tenant  for  life  buys  the  reversion  of  leaseholds 
devised  in  strict  settlement,  there  being  no  trust  to  renew,  he  is 
entitled  to  a  chai'ge  for  the  purchase  money. 

If  the  fee  is  conveyed  on  the  trusts  of  the  will  the  first  tenant 
in  tail  who  would  have  been  absolutely  entitled  to  the  lease- 
holds is  entitled  to  an  interest  equivalent  to  the  residue  of  the 
term  which  would  have  been  left  at  the  death  of  the  tenant 
for  life. 

If  the  fee  is  conveyed  to  the  tenant  for  life,  the  first  tenant  in 
tail  is  absolutely  entitled.     Isaxic  v.  Wall,  6  Ch.  D.  706. 

14.  The  tenant  for  life  must  bear  the  valuation  payable  to  an  Valuation  to 

,    .        «        ,  .         outgoing 

outgoing  tenant,  and  he  has  no  claim  for  the  amount  against  tenant 
the  estate.    Mansel  v.  Norton,  22  Ch.  D.  769 ;  sec,  too,  In  re 
Crawley ;  Acton  v.  Crawley,  28  Ch.  D.  431. 

1 5.  He  must  also  bear  the  cost  of  drainage  work  required  to  Drainage 

work 

be  done  by  the  vestry.     In  re  Ci^wley ;  Acton  v.  Crawley,  28 
Ch.  D.  431. 

16.  Where  the  will  contains  no  trust  to  insure  and  a  policy  is  Insurance, 
effected  by  a  partial  owner  the  policy  moneys  belong  to  him. 
Warvyicker  v.  BretnaU,  23  Ch.  D.  188. 

17.  As  a  general  rule  a  tenant  for  life  of  chattels  is  bound  to  inventory  of 
sign  an  inventory,  but  not  to  give  any  security.   Foley  v,  Barnell,  ^  ^ 

1  B.  C.  C.  279 ;  Conduitt  v.  SoaTie,  1  Coll.  285. 
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CHAPTER  L. 

SUGGESTIONS  FOR  PBBPARING  WILLS. 

Cluip.  lu  The  possible  dispositions  of  property  by  testators  are  so 
infinitely  various  that  general  suggestions  can  be  of  very  little 
use.  The  following  points  have  however  been  selected  as  likely 
to  be  of  frequent  occurrence : — 

1.  With  regard  to  payment  of  debts,  if  land  is  to  be  applied 
in  exoneration  of  the  personalty  an  express  direction  to  that 
eflPect  should  be  inserted. 

2.  The  testator  should  consider  whether  mortgages  are  to  be 
borne  by  the  devisee  or  to  be  discharged  out  of  the  general 
personal  estate.  In  the  latter  case  a  declaration  to  that  efiect 
should  be  inserted. 

3.  In  the  case  of  bequests  to  charities  not  empowered  to  take 
land  by  devise,  proper  directions  as  to  payment  out  of  pure 
personalty  should  be  inserted. 

4.  In  the  description  of  the  subject-matter  of  the  testator's 
bounty  language  generally  intelligible  should  be  used.  Thus, 
terms  of  art,  symbols,  terms  derived  from  local  custom  and  so 
on  should  be  avoided. 

5.  Things  should  be  described  by  their  permanent  and  not 
by  their  changeable  characteristics ;  for  instance,  description  of 
land  by  occupation  should  be  avoided. 

6.  In  the  case  of  specific  bequests  care  should  be  taken  to 
ascertain  the  exact  title  of  the  stock  or  other  security  which  is 
the  subject  of  the  bequest  and  the  testator  should  be  reminded 
of  the  liability  of  specific  gifts  to  ademption  by  change  of 
security  or  sale. 
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7.  Inquiry  should  be  made  whether  annuities  given  by  the      ^*P-^ 
will  are  intended  to  be  for  the  lives  of  the  annuitants  only  or 
perpetual. 

8.  Residuary  gifts  should  be  expressed  in  the  most  general 
terms  and  enumeration  of  particular  things  should  be  avoided. 

9.  When  a  residue  is  given  to  several  persons  in  succession, 
the  testator  should  consider  whether  the  tenant  for  life  is 
intended  to  enjoy  the  property  in  the  state  in  which  it 
may  be  found  at  the  testator's  death  or  whether  it  is  to  be 
converted. 

10.  In  the  description  of  persons  the  same  general  caution 
applies  as  in  the  description  of  things. 

11.  If  the  gift  is  to  a  husband  and  wife  with  others,  care 
should  be  taken  to  secure  that  the  wife  should  take  a  separate 
share. 

12.  In  the  case  of  gifts  to  several  persons  or  to  classes  words 
of  severance  should  be  introduced  unless  a  joint  tenancy  is 
intended. 

13.  If  illegitimate  children  are  to  be  provided  for,  the  fact 
that  illegitimate  children  are  intended  should  be  unmistakeably 
expressed. 

14.  In  the  case  of  bequests  to  children,  where  it  is  possible 
that  children  may  be  bom  after  the  period  of  distribution  has 
arrived,  the  testator  should  consider  whether  he  wishes  all  the 
children  to  be  included,  and,  in  the  latter  event,  clear  words  to 
that  effect  should  be  introduced. 

15.  In  the  case  of  gifts  to  several  classes  of  persons  or  to 
different  generations  of  issue,  if  the  distribution  is  intended  to 
be  per  stirpes  there  should  be  words  to  that  effect. 

16.  It  will  as  a  rule  be  found  advisable  to  avoid  such  vague 
terms  as  relations  or  family. 

17.  In  gifts  of  personalty,  words  whether  of  purchase  or 
limitation  appropriate  to  realty  should  be  avoided,  and  the. same 
applies  mutatis  mutandis  to  devises. 

18.  In  the  case  of  gifts  to  a  parent  and  children,  or  to  a 
parent  and  issue,  care  should  be  taken  to  show  whether  the 
children  or  issue  were  intended  to  take  concurrently  with  their 
parent  or  not. 
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^^^P-^         19.  The  difficulties  arising  upon  the  rule  in  ShMejfa  case  are 
too  familiar  to  need  comment. 

« 

20.  The  testator  should  be  careful  to  distinguish  between  a 
recommendation  and  an  obligation  intended  to  be  imposed  on  a 
legatee  and  in  cases  where  he  merely  desires  to  express  a  wish 
there  should  be  an  express  declaration  that  no  trust  is  intended. 

21.  Clear  directions  should  be  inserted  with  regard  to  vesting 
in  cases  where  bequests  are  intended  to  be  contingent  upon  the 
attainment  of  a  given  age  and  care  should  be  taken  to  bring 
clearly  before  the  testator  s  mind  the  distinction  between  pay- 
ment and  vesting. 

22.  In  the  case  of  conditions  imposed  upon  legatees  there 
should  be  a  gift  over  in  the  event  of  a  clear  and  definite  breach 
and  care  must  be  taken  that  the  breach  should  accurately 
correspond  with  the  condition.  Testators  should,  however,  be 
warned  that  to  impose  any  but  the  simplest  conditions  upon 
legatees  is  as  a  rule  an  invitation  to  litigation. 

23.  Care  should  be  taken  that  the  dispositions  of  the  testator 
do  not  infringe  the  rule  against  perpetuity  and  that  there  is  no 
trust  for  accumulation  beyond  the  limits  allowed  by  statute. 

24.  In  substitutional  gifts  to  children  inquiry  should  be  made 
whether  any  persons  satisfying  the  description  of  the  members 
of  the  original  class  are  dead  at  the  date  of  the  will  leaving 
children  and  provision  should  be  made  accordingly. 

25.  In  survivorship  clauses,  it  should  be  clearly  indicated  to 
what  period  survivorship  is  to  be  referred,  and  whether  survivor- 
ship is  contemplated  between  individuals  or  between  stirpes. 
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1   VIC.   Cap.   XXVI. 

An  Act  for  the  Amendment  of  the  Laws  with  respect 

TO  Wills.    [3rd  July,  1837.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with     Appendix, 
the  Advice  and  Consent  of  the  Lonls  Spiritual  and  Temporal,  and  ~     ;       ' 
Commons,  in  this  present  Parliament  assembled,  and  by  the  Authority  ce^^words 
of  the  same.  That  the  Words  and  Expressions  hereinafter  mentioned,  in  this  Act : 
which  in  their  ordinary  Signification  have  a  more  confined  or  a  diflferent 
Meaning,  shall  in  this  Act,  except  where  the  Nature  of  the  Provision 
or  the  Context  of  the  Act  shall  exclude  such  Construction,  be  in- 
terpreted as  follows :  (that  is  to  say,)  the  Word  "  Will "  shall  extend  "  Wm : " 
to  a  Testament,  and  to  a  Codicil,  and  to  an  Appointment  by  Will  or 
by  Writing  in  the  Nature  of  a  Will  in  exercise  of  a  Power,  and  also 
to  a  Disposition  by  Will  and  Testament  or  Devise  of  the  Custody  and 
Tuition  of  any  Child,  by  virtue  of  an  Act  passed  in  the  Twelfth  Year 
of  the  Reign  of  King  Charles  the  Second,  intituled  A71  Act  /or  tailing  12  Car.  2, 
awaf/  the  Court  of  Wards  ami  Liveries^  and  Tenures  in  capite  ayid  by  ^  ^*- 
Knights  Sercice^  and  Purveyance^  and  for  Settling  a  Revenue  upon  His 
Majesty  in  lieu  thereof,  or  by  virtue  of  an  Act  passed  in  the  Parliament 
(f  Ireland  in  the  Fourteenth  and  Fifteenth  Years  of  the  Reign  of 
King  Charles  the  Second,  intitided  An  Act  for  taking  away  the  CouH  ^^  &  15  Car. 
of  Wards  and  Liveries^  and  Tenures  in  capite  and  by  Knights  Service,     '   '^ 
and  to  any  other  Testamentary  Disposition;  and  the  words  "Real  "Real 
Estate  "  shall  extend  to  Manors,  Advowsons,  Messuages,  Lands,  Tithes,  ^®^^  • " 
Rents,  and  Hereditaments,  whether  Freehold,  Customary  Freehold, 
Tenant  Right,  Customary  or  Copyhold,  or  of  any  other  Tenure,  and 
whether  corporeal,  incorporeal,  or  personal,  and  to  any  undivided  Share 
thereof,  and  to  any  Estate,  Right,  or  Interest  (other  than  a  Chattel 
Interest)  therein;  and  the  Words  "Personal  Estate"  shall  extend  to  ^^P^"?^ 
Leasehold  Estates  and  other  Chattels  Real,  and  also  to  Monies,  Shares 
of  Government  and  other  Funds,  Securities  for  Money  (not  being  Real 
Estates),  Debts,  Choses  in  Action,  Rights,  Credits,  Goods,  and  all 
other  IVoperty  whatsoever  which  by  Law  devolves  upon  the  Executor 
or  Administrator,  and  to  any  Share  or  Interest  therein;  and  every  Number: 
Word   importing   the  Singular  Number  only  shall  extend   and   be 
applied  to  seversu  Persons  or  Things  as  well  as  One  Person  or  Thing ; 
and  every  Word  importing  the  Masculine  Gender  only  shall  extend  Gender, 
and  be  applied  to  a  Female  as  well  as  a  Male. 
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Appendix.  U.  And  be  it  further  enacted,  That  an  Act  passed  in  the  Thirty- 
'RAneai  f  th  ^^^"^  YoAT  of  thc  Eeign  of  King  Henry  the  Eighth,  intituled  The 
St^utei^of  Ad  of  Wills,  WardJs,  arid  Primer  SeidnSy  whereby  a  Man  may  devim 
Willa,  82  Heo.  Two  Parts  of  his  Land  ;  and  also  an  Act  passed  in  the  Thirty-fourth 
8,  c.  1,  and  and  Thirty-fifth  Years  of  the  Eeign  of  the  said  King  Henry  the 
8*  *6^^  ^^^  Eighth,  intituled  Tlie  Bill  cmceniing  the  Explanation  of  Wills;  and 
*  '  ^  also  an  Act  passed  in  the  Parliament  of  Ireland,  in  the  Tenth  Year  of 
2  c."(I )  ***  *^®  Reign  of  King  Charles  the  First,  intituled  An  Ad  hoto  Lands, 
Tenements,  etc,  may  be  disposed  by  Will  or  otherwise,  and  concerning 
Sees.  5,  6, 12,  Wards  and  Primer  /Seisins  ;  and  also  so  much  of  an  Act  passed  in  the 
19,  20,  21,  and  Twenty-ninth  Year  of  the  Reign  of  King  Charles  the  Second,  intituled 
ILt^to^f  An  Ad  for  Hie  Preveidion  of  Frauds  and  Perjuries,  and  of  an  Act 
Frauds  29  passed  in  the  Parliament  of  Ireland  in  the  Seventh  Year  of  the  Reign 
Car.  2/c.  8;  of  King  William  the  Third,  intituled  An  Ad  for  the  Prevention  of 
7  Will  3,  c.  12  Frauds  and  Perjuries,  as  relates  to  Devises  or  Bequests  of  Lands  or 
^^•)*  Tenements,  or  to   the  Revocation   or  Alteration  of  any  Devise  in 

"Writing  of  any  Lands,  Tenements,  or  Hereditaments,  or  any  Clause 
thereof,  or  to  the  Devise  of  any  Estate  pur  autre  me,  or  to  any  such 
Estate  being  Assets,   or  to   Nuncupative  Wills,    or  to   the    repeal, 
altering,  or  changing  of  any  Will  in  Writing  concerning  any  Goods  or 
Chattels  or  Personal  Estate,  or  any  Clause,  Devise,  or  Bequest  therein; 
Seo.  14  of  4  &  and  also  so  much  of  an  Act  passed  in  the  Fourth  and  Fifth  Y'ears 
6  Anne,  c.  16.  of  the  Reign  of  Queen  Anne,  intituled  An  Ad  for  the  Amendment  of 
6  Anne,  c.  10   the  Law  and  the  better  Advancement  of  Justice,  and  of  an  Act  passed 
(!•)•  in  the  Parliament  of  Ireland  in  the  Sixth  Year  of  the  Reign  of  Queen 

Anne,  intituled  An  Act  foi*  the  Amendment  of  the  Law  and  the  better 
Advancement  of  Justice  as  relates  to  Witnesses  to  Nuncupative  Wills ; 
Sec  9  of  14      and  also  so  much  of  an  Act  passed  in  the  Fourteenth  Year  of  the 
Geo.  2,  c.  20.    Reign  of  King  George  the  Second,  intituled  An  Ad  to  amend  the  Late 
concerning  Common  Recoveries,  and  to  explain  and  amend  an  Ad 
made  in  tlie  Twenty-ninth  Year  of  the  Reign  of  King  Charles  the 
Second,  ivtitided  *An  Act  for  Prevention  of  Frauds  and  Perjurie^  as 
26  Geo.  2,  c.  6  relates  to  Estates ^r  autre  vie;  and  also  an  Act  passed  in  the  Twentj- 
(except  as  to     fifth  Year  of  the  Reign  of  King  George  the  Second,  intituled  An  Ad 
Colonies).        y^yf.  avoiding  and  jmtting  an  end  to  certain  Dcmbts  and  Questions 
relating  to  the  Attestation  of   Wills  and  Codicils  concerning  Real 
Estates  in  that  pad  of  Great  Britain  called  England,  and  in  His 
Majesty^s  Colonies  and  Plantations  in  America,  except  so  far  as  relates 
26  Geo.  2,        to  His  Majesty's  Colonies  and  Plantations  in  A^nerica ;  and  also  an 
c  11  (!.)•         Act  passed  in  the  Parliament  of  Ireland  in  the  same  Twenty-fifth  Year 
of  the  Reign  of  King  George  the  Second,  intituled  An  Ad  for  the 
avoiding  and  putting  an  end  to  certain  Doubts  and  Questions  relating 
55  Geo.  8,        lo  the  Attestations  of  Wills  and  Codicils  concerning  Real  Estates ;  and 
c.  192.  also  an  Act  passed  in  the  Fifty-fifth  Year  of  the  Reign  of  King  George 

the  Third,  intituled  An  Act  to  remoi^e  cedain  difficulties  in  the  Dis- 
position of  Copyhold  Estates  by  Will,  shall  be  and  the  same  are  hereby 
repealed,  except  so  far  as  the  same  Acts  or  any  of  them  respectively 
relate  to  any  Wills  or  Estates  pmr  autre  vie  to  which  this  Act  does 
not  extend. 
All  property         III.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  every 
*°*Li^fvf'      P®^o^  ^  devise,  bequeath,  or  dispose  of,  by  his  Will  executed  in 
P<»«i  0    y      manner  hereinafter  required,  all  Real  Estate  and  all  Personal  Estate 
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which  he  shall  be  entitled  to,  either  at  Law  or  in  Equity,  at  the  Time     Appendix, 
of  his  Death,  and  which,  if  not  so  devised,  bequeathed,  or  disposed  of 


would  devolve  upon  the  Heir  at  Law,  or  Customary  Heir  of  him,  or,  ?^^^i  compria- 
if  he  became   entitled  by  Descent,   of  his  Ancestor,  or   upon .  his  Freeholds  and 
Executor  or  Administrator ;  and  that  the  power  hereby  given  shall  Copyholds 
extend  to  all  Real  Estate  of  the  Nature  of  Customary  Freehold  or  without  Sur- 
Tenant  Right,  or  Customary  or  Copyhold,  notwithstanding  that  the  J!!f^*''^'Adm*t- 
Testator  may  not  have  surrendered  the  same  to  the  Use  of  his  Will,  or  tance,  and  also 
notwithstanding  that,  being  entitled  as  Heir,  Devisee,  or  otherwise  to  such  of  them 
be  admitted  thereto,  he  shall  not  htive  been  admitted  thereto,  or  not-  as  cannot  now 
withstanding  that  the  same,  in  consequence  of  the  want  of  a  Custom  ^  devised ; 
to  devise  or  surrender  to  the  Use  of  a  Will  or  otherv>'ise,  could  not  at 
Law  have  been  disposed  of  by  Will  if  this  Act  had  not  been  made,  or 
notwitlistanding  that  the  same,  in  consequence  of  there  being  a  Custom 
that  a  Will  or  a  Surrender  to  the  Use  of  a  Will  should  continue  in 
force  for  a  limited  Time  only,  or  any  other  special  Custom,  could  not 
have  been  disposed  of  by  Will  according  to  the  Power  contained  in 
this  Act,  if  this  Act  had  not  been  made:  and  also  to  Estates  pur  autre  Estates |)ur 
vie^  whether  there  shall  or  shall  not  be  any  special  Occupant  thereof,  ""^^^  ^' 
and  whether  the  same  shall  be  Freehold,  Customary  Freehold,  Tenant 
Right,  Customary  or  Copyhold,  or  of  any  other  Tenure,  and  whether 
the  same  shall  be  a  corj^oreal  or  an  incorporeal  Hereditament ;  and  also  contingent 
to  all  contingent,  executory,  or  other  future  Interests  in  any  Real  or  Interests ; 
Personal  Estate,  whether  the  Testator  may  or  may  not  be  ascertained  as 
the  Person  or  one  of  the  Persons  in  whom  the  same  respectively  may 
become  vested,  and  whether  he  may  be  entitled  thereto  under  the 
Instrument  by  which  the  same  respectively  were  created  or  under  any 
Disposition  thereof  by  Deed  or  Will ;  and  also  to  all  Rights  of  Entry  Rights  of 
for  Conditions  broken,  and  other  Rights  of  Entry;  and  also  to  such  of  Entry ;  and 
the  same  Estates,  Interests,  and  Rights  respectively,  and  other  Real  ^'^^^^^^   ^^ 
and  Personal  Estate,  as  the  Testator  may  be  entitled  to  at  the  time  of  E3?ecutio^of  ^ 
his  Death,  notwithstanding  that  he  may  become  entitled  to  the  same  the  WiL 
subsequently  to  the  Execution  of  his  Will. 

IV.  Provided  always,  and  be  it  further  enacted.  That  where  any  As  to  the  Fees 
Real  Estate  of  the  Nature  of  Customary  Freehold  or  Tenant  Right,  or  and  Fines 
Customary  or  Copyhold,  might,  by  the  Custom  of  the  Manor  of  which  pay»We  by 
the  same  is  holden,  have  been  surrendered  to  the  Use  of  a  Will,  and  chiJtomarv 
the  Testator  shall  not  have  surrendered  the  same  to  the  Use  of  his  and  Copyhold 
Will,  no  person  entitled  or  claiming  to  be  entitled  thereto  by  virtue  of  Estates, 
such  Will  shall  bo  entitled  to  be  admitted,  except  upon  payment  of 
all  such  Stamp  Duties,  Fees,  and  sums  of  money  as  would  have  been 
lawfully  due  and  payable  in  respect  of  the  surrendering  of  such  Real 
Estate  to  the  Use  of  the  Will,  or  in  respect  of  presenting,  registering, 
or  enrolling  such  Surrender,  if  the  same  Real  Estate  had  been  surren- 
dered to  the  Use  of  the  Will  of  such  Testator:  Provided  also  that 
where  the  Testator  was  entitled  to  have  been  mlmitted  to  such  Real 
Estate,  and  might,  if  he  had  been  admitted  thereto,  have  surrendered 
the  same  to  the  Use  of  his  Will,  and  shall  not  have  been  admitted 
thereto,  no  person  entitled  or  claiming  to  be  entitled  to  such  Real 
Estate  in  consequence  of  such  Will  shcdl  be  entitled  to  be  admitted  to 
the  same  Real  Estate  by  virtue  thereof,  except  on  Payment  of  all  such    . 
Stamp  Duties,  Fees,  Fines,  and  Sums  of  Money  as  would  have  been 


606  APPENDIX. 

Appendix,     lawfully  due  and  payable  in  respect  of  the  Admittance  of  such  Testator 

to  such  Real  Estate,  and  also  of  all  such  Stamp  Duties,  Fees,  and 

Sums  of  Money  as  would  have  been  lawfully  due  and  payable  in 

respect  of  surrendering  such  Real  Estate  to  the  Use  of  the  Will,  or  of 

presenting,  registering,  or  enrolling  such  Surrender,  had  the  Testator 

been  duly  admitted  to  such  Real  Estate,  and  afterwards  surrendered 

the  same  to  the  Use  of  his  Will ;  all  which  Stamp  Duties,  Fees,  Fine, 

or  Sums  of  Money  due  as  aforesaid  shall  be  paid  in  addition  to  the 

Stamp  Duties,  Fees,  Fine,  or  Sums  of  Money  due  or  payable  on  the 

Admittance  of  such  Person  so  entitled  or  claiming  to  be  entitled  to  the 

same  Real  Estate  as  aforesaitL 

waiii  or  Ex-         V.  And  be  it  further  enacted,  That  when  any  Real  Estate  of  the 

tracts  of  Wills  Nature  of  Customary  Freehold  or  Tenant  Right,  or   Customary   or 

JVe^Mdn^d  CJopyhold,  shall  be  disposed  of  by  Will,  the  Lord  of  the  Manor  or 

Copyholds  to    reputed  Manor  of  which  such  Real  Estate  is  holden,  or  his  Steward, 

be  entered  on  or  the  Deputy  of  such  Steward,  shall  cause  the  Will  by  which  such 

the  Court        Disposition  shall  be  made,  or  so  much  thereof  as  shall  contain  the 

KoUs;  Disposition  of  such  Real  Estate,  to  be  entered  on  the  Court  Rolls  of 

such  Manor  or  reputed  Manor ;  and  when  any  Trusts  are  declared  hy 

the  Will  of  such  Real  Estate,  it  shall  not  be  necessary  to  enter  the 

Declaration  of  such  Trusts,  but  it  shall  be  sufficient  to  state  in  the 

and  the  Lord   Entry  on  the  Court  Rolls  that  such  Real  Estate  is  subject  to  the  Trusts 

to  be  entitled  declared  by  such  Will ;  and  when  any  such  Real  Estate  could  not  have 

to  the  same      disposed  of  by  Will  if  this  Act  had  not  been  made,  the  same  Fine, 

when  BWih       Heriot,  Dues,  Duties,  and  Services  shall  be  paid  and  rendered  by  the 

Estates  are      Devisee  as  would  have  been  due  from  the  Customary  Heir  in  case  of 

not  now  de-     the  Descent  of  the  same  Real  Estate,  and  the  Lord  shall  as  against  the 

visable.  as  he   Devisee  of  such  Estate  have  the  same  Remedy  for  recovering  and 

bron^rom  the  ^^^^-^ing  such  Fine,  Heriot,  Dues,  Duties,  and  Services  as  he  is  now 

Heir  in  case     entitled  to  for  recovering  and  enforcing  the  same  from  or  against  the 

of  Descent      Customary  Heir  in  case  of  a  Descent. 

Estates  pur  VI.  And  be  it  further  enacted.  That  if  no  Disposition  by  Will  shall 

autre  vie.         be  made  of  any  Estate  pur  autre  vie  of  a  Freehold  Nature,  the  same 

shall  be  chargeable  in  the  Hands  of  the  Heir,  if  it  shall  come  to  hini 

by  reason  of  special  Occupancy,  as  Assets  by  Descent,  as  in  the  Case 

of  Freehold  Land  in  Fee  Simple ;  and  in  case  there  shall  be  no  special 

Occupant  of  any  Estate  pur  autre  vie,  whether  Freehold  or  Customai-y 

Freehold,  Tenant  Right,  Customary  or  Copyhold,  or  of  any  other 

Tenure,  and  whether  a  corporeal  or  incorporeal  Hereditament,  it  shall 

go  to  t])e  Executor  or  Administrator  of  the  Party  that  had  the  Estate 

thereof  by  virtue  of  the  Grant;  and  if  the  same  shall  come  to  the 

Executor  or  Administrator  either  by  reason  of  a  special  Occupancy  or 

by  virtue  of  this  Act,  it  shall  be  assets  in  his  Hands,  and  shall  go  and 

be  applied  and  distributed  in  the  same  Manner  as  the  Personal  Estate 

of  the  Testator  or  Litestate. 

No  Will  of  a        VII.  And  be  it  further  enacted,  That  no  Will  made  by  any  Person 

Person  under   ^^j^j.  ^^^  ^g^  ^f  Twenty-one  Years  shall  be  valid. 

Age  ™'*y^^^      VIIL  Provided  also,  and  be  it  further  enacted.  That  no  Will  made 

Covert^except  ^y  ^^^  Married  Woman  shall  be  valid,  except  such  a  Will  as  might 

such  as  might  have  been  made  by  a  Manied  Woman  before  the  passing  of  this  Act. 

now  be  made.       IX.  And  be  it  further  enacted.  That  no  Will  shall  be  valid  unless 

Every  Will      it  shall  be  in  writing,  and  executed  in  manner  herein-after  mentioned ; 
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(that  is  to  say,)  it  shall  bo  signed  at  the  Foot  or  End  thereof  by  the    Appendix. 
Testator,  or  by  some  other  Person  in  his  Presence  and  by  his  Direc- 


tion ;   and  such  Signature  shall  be  made  or  acknowledged  by  the  w*^-l^  ^^  j 
Testator  in  the  Presence  of  Two  or  more  Witnesses  present  at  the  gi J^ed  by  the 
same  Time,  and  such  Witnesses  shall  attest  and  shall  subscribe  the  Testator  in 
Will  in  the  Presence  of  the  Testator,  but  no  Fonn  of  Attestation  shall  the  Presence 
be  necessary.  ^^  Two  Wit- 

X.  And  be  it  further  enacted,  That  no  Appointment  made  by  Will,  xkoe!  *  ^"* 
in  exercise  of  any  Power,  shall  be  valid,  unless  the  same  be  executed  Appointmentg 
in  manner  herein-before  required ;  and  every  Will  executed  in  manner  by  Will  to  be 
herein-before  required  shall,  so  far  as  respects  the  execution  and  attes-  executed  like 
tation  thereof,  be  a  valid  execution  of  a    Power  of  Appointment  by  ^^^^^  ^^J?*' 
Will,  notwithstanding  it  shall  have  been  expressly  required  that  a  ^j-^  although 
Will  made  in  exercise  of  such  Power  should  be  executed  with  some  other  required 
additional  or  other  Form  of  Execution  or  Solemnity.  Solemnities 

XI.  Provided  always,  and  be  it  further  enacted.  That  any  Soldier  *™  ^  °^" 
being  in  actual  Military  Service,  or  any  Mariner  or  Seaman  being  at  "®'^.  '  , 
Sea,  may  dispose  of  his  Personal  Estate  as  ho  might  have  done  before  ^a-r^Ms* 
the  making  of  this  Act.  Wills  ex- 

XII.  And  be  it  further  enacted,  Tliat  this  Act  shall  not  prejudice  cepted. 

or  afiTect  any  of  the  Provisions  contained  in  an  Act  passed  in  the  Act  not  to 
Eleventh  Year  of  the  Reign  of  His  Majesty  King  George  the  Fourth  effect  certain 
and  the  First  Year  of  the  Reign  of  His  late  Majesty  King  William  f[  g'^T/. 
the  Fourth,  intituled  An  Act  to  amend  and  consolidate  the  Laws  willT'c  20 
relating  to  the  Pay  of  the  Royal  Navy,  respecting  the  Wills  of  Petty  with  respect  * 
Officers  and   Seamen  in  the   Royal  Navy,  and  Non-commissioned  to  Wills  of 
Officers  of  Marines,  and  Marines,  so  far  as  relates  to  their  Wages,  Pay,  I*®**y  ^' 
Prize  Money,  Bounty  Money,  and  Allowances,  or  other  Monies  payable  g^^^n  and 
in  respect  of  services  in  Her  Majesty's  Navy.  Marines. 

XIII.  And  be  it  further  enacted,  That  every  Will  executed  in  Publication 
manner  herein-before  required  shall  be  valid  without  any  other  Publica-  not  to  be 
tion  thereof.  requisite, 

XIV.  And  be  it  further  enacted.  That  if  any  person  who  shall  wiU  not  to 
attest  the  Execution  of  a  Will  shall  at  the  time  of  the  execution  be  void  on 
thereof  or  at  any  time  afterwards  be  incompetent  to  be  admitted  a  account  of 
Witness  to  prove  the  Execution  thereof,  such  Will  shall  not  on  that  ^^^^' 
Account  be  invalid.  att^ing 

XV.  And  be  it  further  enacted.  That  if  any  Person  shall  attest  the  Witness. 
Execution  of  any  Will  to  whom  or  to  whose  Wife  or  Husband  any  Gifts  to  an 
beneficial  Devise,  Legacy,  Estate,  Interest,  Gift,  or  Appointment,  of  attesting 
or  affecting  any  Real  or  Personal  Estate  (other   than   and   except  ul^yojl?  ^ 
Charges  and  Directions  for  the  Payment  of  any  Debt  or  Debts),  shall 

be  thereby  given  or  made,  such  Devise,  Legacy,  Estate,  Interest, 
Gift,  or  Appointment  shall,  so  far  only  as  concerns  such  Person 
attesting  the  Execution  of  such  Will,  or  the  Wife  or  Husband  of 
such  Person,  or  any  person  claiming  under  such  Person  or  Wife  or 
Husband,  be  utterly  null  and  void,  and  such  Person  so  attesting 
shall  be  admitted  as  a  Witness  to  prove  the  Execution  of  such  Will, 
or  to  prove  the  Validity  or  Invalidity  thereof,  notwithstanding  such 
Devise,  Legacy,  Estate,  Interest,  Gift,  or  Appointment  mentioned  in 
such  Will. 

XVL  And  be  it  further  enacted,  That  in  case  by  any  Will  any  Creditor  at- 
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testing  to  be 
admitted  a 
Witnew. 


Executor  to 
be  admitted 
a  WitnesB. 


Will  to  be 
revoked  by 
Marriage. 


No  Will  to 
be  revoked  by 
PreemnptioD. 

No  Will  to 
be  revoked 
but  by  an- 
other Will 
or  Codidl,  or 
by  a  Writing 
executed  like 
a  Will,  or  by 
restmction. 

No  alteration 
in  a  Will  shall 
have  any 
Effect  unlen 
executed  aa  a 
Will 


NoWUl 
revoked  to 
be  revived 
otherwise 
than  by  Ke- 
execution  or 
a  Codicil  to 
revive  it. 


A  Devise 
not  to  be 
rendered 


Beal  or  Personal  Estate  shall  be  chained  with  any  Debt  or  Debts,  and 
any  Creditor,  or  the  Wife  or  Husband  of  any  Creditor,  whose  Debt  is 
so  charged,  shall  attest  the  Execution  of  such  Will,  such  creditor  not- 
withstanding such  Charge  shall  be  admitted  a  Witness  to  prove  the 
Execution  of  such  WMll,  or  to  prove  the  Validity  or  Invahdity 
thereof. 

XYIL  And  be  it  fui-ther  enacted,  That  no  Person  shall,  on  account 
of  his  being  an  Executor  of  a  Will,  be  incompetent  to  be  admitted  a 
Witness  to  prove  the  Execution  of  such  Will,  or  a  Witness  to  prove 
the  Validity  or  Invalidity  thereof. 

XVIII.  And  be  it  further  enacted,  That  every  Will  made  by  a  man 
or  Woman  shall  be  revoked  by  his  or  her  Marriage  (except  a  Will 
made  in  exercise  of  a  Power  of  Appointment,  when  the  Real  or 
Personal  Estate  thereby  appointed  would  not  in  default  of  sucli 
Appointment  pass  to  his  or  her  Heir,  Customary  Heir,  Executor,  or 
Administrator,  or  the  Person  entitled  as  his  or  her  next  of  Kin,  under 
the  Statute  of  Distributions). 

XIX.  And  be  it  further  enacted,  That  no  Will  shall  be  revoked  by 
any  Presumption  of  an  Intention  on  the  Ground  of  an  Alteration  in 
Circumstances. 

XX.  And  be  it  further  enacted.  That  no  Will  or  Codicil,  or  any 
Part  thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by 
another  Will  or  Codicil  executed  in  manner  herein-before  requiretl, 
or  by  some  Writing  declaring  an  Intention  to  revoke  the  same,  and 
executed  in  the  Manner  in  which  a  Will  is  herein-before  required  to 
be  executed,  or  by  the  burning,  tearing,  or  otherwise  destroying  the 
same  by  the  Testator,  or  by  some  Person  in  his  Presence  and  by  bis 
Direction,  with  the  intention  of  revoking  the  same. 

XXL  And  be  it  further  enacted,  That  no  Obliteration,  Interline- 
ation, or  other  Alteration  made  in  any  Will  after  the  Execution 
thereof  shall  be  valid  or  have  any  Effect,  except  so  far  as  the  Words 
or  Effect  of  the  Will  before  such  Alteration  shall  not  be  apparent^ 
unless  such  Alteration  shall  be  executed  in  like  Manner  as  herein- 
before is  required  for  the  Execution  of  the  Will ;  but  the  Will,  with 
such  Alteration  as  Part  thereof,  shall  be  deemed  to  be  duly  executed 
if  the  Signature  of  the  Testator  and  the  Subscription  of  the  Witnesses 
be  made  in  the  Margin  or  on  some  other  Part  of  the  Will  opposite  or 
near  to  such  Alteration,  or  at  the  Foot  or  End  of  or  opposite  to  a 
Memorandum  referring  to  such  Alteration,  and  written  at  tho  End  or 
some  other  Part  of  the  Will. 

XXIL  And  be  it  further  enacted,  That  no  Will  or  Codicil,  or  any 
Part  thereof,  which  shall  be  in  any  Manner  revoked,  shall  be  revived 
otherwise  than  by  the  Re- execution  thereof,  or  by  a  Codicil  executed 
in  manner  herein-before  required,  and  showing  an  Intention  to  revive 
the  same  ;  and  when  any  Will  or  Codicil  which  shall  be  partly  revoked, 
and  afterwards  wholly  revoked,  shall  be  revived,  such  Revival  shall 
not  extend  to  so  much  thereof  as  shall  have  been  revoked  before  the 
Revocation  of  the  whole  thereof,  unless  an  Intention  to  the  contrary 
shall  be  shown. 

XXIII.  And  be  it  further  enacted,  That  no  Conveyance  or  other 
Act  made  or  done  subsequently  to  the  Execution  of  a  Will  of  or 
relating  to  any  Real  or  Personal  Estate  therein  comprised^  except  ao 
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Act  by  which  such  Will  shall  be  revoked  as  aforesaid,  shall  prevent     Appendix, 
the  Operation  of  the  Will  with  respect  to  such  Estate  or  Interest  in  jnoperativ 
such  Real  or  Personal  Estate  as  the  I'estator  shall  have  power  to  by  any  aub- 
dispose  of  by  Will  at  the  Time  of  his  Death.  sequent  Con- 

XXIV.  And  be  it  furthei  enacted,  That  every  Will  shall  be  con-  ^eyance  or 
strued,  with  reference  to  the  Real  Estate  and  Personal  Estate  com-  '^^^  . 
prised  in  it,   to  speak  and  take  t.ffect  as  if   it  had  been  executed  K^^^V^fdto 
immediately  before   the    Death    of  the  Testator,  unless  a   contrary  gpeak  from 
Intention  shall  appear  by  the  W^ill.  the  Death  of 

XXV.  And  be  it  further  enacted,  That>  unless  a  contrary  Intention  ^^^  Testator, 
shall  appear  by  the  W^ill,  such  Real  Estate  or  Interest  therein  as  shall  A  Residaary 
be  comprised  or  intended  to  be  comprised  in  any  Devise  in  such  W^ill  P^J^  ■I'*!! 
contained,  which  shall  fail  or  be  void  by  reason  of  the  Death  of  the  Eatatw  eom- 
Devisee  in  the  lifetime  of  the  Testator,  or  by  reason  of  such  Devise  prised  in 
being  contrary  to  Law  or  otherwise  incapable  of  taking  eftect,  shall  be  lapsed  and 
included  in  the  Residuary  Devise  (if  any)  contained  in  such  W^ill.         ^*^^^  Devufes. 

XXVI.  And  be  it  further  enacted.  That  a  Devise  of  the  Land  of  A  general 
the  Testator,  or  of  the  Land  of  the  Testator  in  any  Place  or  in  the  ^®^i«®  o^ 
Occupation  of  any  Person  mentioned  in  his  W^ill,  or  otherwise  described  Jt  ^h!^' 
in  a  general   Manner,  and  any  other  general   Devise  which  would  include  Gopj- 
describe  a  Customary,  Copyhold,  or  Leasehold  Estate  if  the  Testator  hold  and 
had  no  Freehold  Estate  which  could  be  described  by  it,  shall  be  con-  I««M«hold 
strued  to  include  the  Customary,  Copyhold,  and  Leasehold  Estates  of  «  ^k^dT 
the  Testator,  or  his  Customary,  Copyhold,  and  Leasehold  Estates,  or  Landa, 

any  of  them,  to  which  such  Descrijjtion  shall  extend,  as  the  Case  may 
be,  as  well  as  Freehold  Estates,  unless  a  contrary  Intention  shall 
appear  by  the  Will. 

XXVIL  And  l^e  it  further  enacted.  That  a  general  Devise  of  the  A  general 
Real  Estate  of  the  Testator,  or  of  the  Real  Estate  of  the  Testator  in  9^^^  ^^^^^ 
any  Place  or  in  the  occu])ation  of  any  person  mentioned  in  his  Will,  2?^ 
or  otherwise  described  in  a  general  Manner,  shall  be  construed  to  which  the 
include  any  Real  Estate,  or  any  Real  Estate  to  which  such  Descrip-  Testator  has 
tion  shall  extend  (as  the  case  may  be),  which  he  may  have  Power  to  *  general 
appoint  in  any  manner  he  may  think  proper,  and  shall  operate  as  an  ^^^'^^f  ^ 
Execution  of  such  Power,  unless  a  contrary  Intention  shall  appear  by    ^^^  ™® 
the  Will ;  and  in  like  Manner  a  Bequest  of  the  Personal  Estate  of  the 
Testator,  or  any  Bequest  of  Personal  Property  described  in  a  general 
Manner,  shall  be  construed  to  include  any  Personal  Estate,  or  any 
Personal  Estate  to  which  such  Description  shall  extend  (as  the  Case 
may  be),  which  he  may  have  power  to  appoint  in  any  Manner  he  may 
think  proper,  and  shall  operate  as  an  Execution  of  such  Power,  unless 
a  contrary  Intention  shall  appear  by  the  W^ill. 

XXVI I I.  And  be  it  further  enacted,  That  where  any  Real  Estate  A  Revise 
shall  be  devised  to  any  Person  without  any  words  of  Limitation,  such  w*^"*  J"^ 
Devise  shall  be  construed  to  pass  the  Fee  Simple,  or  other  the  whole  Limitation 
Estate  or  Interest  which  the  Testator  had  Power  to  dispose  of  by  shall  be  con- 
Will  in  such  Real  Estate,  unless  a  contrary  Intention  shall  appear  by  strued  to 
the  Will.  P»«*  *^«  ^^ 

XXIX.  And  be  it  further  enacted.  That  in  any  devise  or  Bequest  Th®  Words 
of  Real  or-  Personal  Estate  the  Words  "  die  without  Issue,"  or  "  die  j^u^  "^o^°"* 
without  leaving  Issue,"  or  "  have  no  Issue,"  or  any  other  Words  which  «  die  witbont 
may  import  either  a  Want  or  Failure  of  Issue  of  any  Person  in  his  leaving  Issue," 
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Appendix. 

shall  be  con* 
Btrued  to 
mean  die 
without  Issue 
living  at  the 
Death. 


No  Devise  to 
IVnsteea  or 
Executors, 
except  for  a 
Term  or  a 
Presentation 
to  a  Church 
shall  pa88  a 
Chattel 
Interest. 

Trustees 
under  an 
unlimited 
Devise, 
where  the 
Trust  may 
endure  be- 
yond the  Life 
of  a  Person 
beneficially 
entitled  for 
Life,  to  take 
the  Fee. 

Devises  of 
Estates  Tail 
shall  not 
lapse. 


Gifts  to 
Children  or 
other  Issue 
who  leave 
Issue  living  at 
the  Te8Utor*8 
Death  shall 
not  lapse. 


Act  not  to 
extend  to 
Wills  made 
before  1838 
nor  to  Estate! 


LifetinK^,  or  at  the  Time  of  his  Death,  or  an  indefinite  Failure  of  his 
Issue,  shall  he  construed  to  mean  a  Want  or  Failure  of  Issue  in  the 
Lifetime  or  at  tho  Time  of  the  Death  of  such  Person,  and  not  an  in- 
definite Failure  of  his  Issue,  unless  a  contrary  Intention  shall  appear 
hy  the  Will,  by  reason  of  such  Person  having  a  Prior  Estate  Tail  or  of 
a  preceding  Gift,  l^eing  (without  any  Implication  arising  from  such 
Words),  a  Limitation  of  an  Estate  Tail  to  such  Person  or  Issue,  or 
otherwise :  Provitletl,  that  this  Act  shall  not  extend  to  Cases  where 
such  Wonls  as  aforesaid  import  if  no  Issue  described  in  a  preceding 
Gift  shall  be  Ixnn,  or  if  there  shall  be  no  Issue  who  shall  live  to  attain 
the  Age  or  otherwise  answer  the  Description  required  lor  obtaining  a 
vesteil  Estate  by  a  preceding  Gift  to  such  Issue. 

XXX.  And  be  it  further  enacted,  That  where  any  Eeal  Estate 
(other  than  or  not  being  a  Presentation  to  a  Church)  shall  be  devised 
to  any  Trustee  or  Executor,  such  devise  shall  be  construed  to  pass 
the  Fee  Simple  or  other  the  whole  Estate  or  Interest  which  the 
Testator  had  power  to  dispose  of  by  Will  in  such  Real  Estate,  unless 
a  definite  Term  of  Years,  absolute  or  determinable,  or  an  Estate  of 
Freehold,  sliall  thereby  be  given  to  him  expressly  or  by  Implication. 

XXXI.  And  be  it  further  enacted,  That  where  any  Real  Estate 
shall  be  devised  to  a  Trustee,  without  any  express  Limitation  of  the 
Estate  to  be  taken  by  such  Trustee,  and  the  beneficial  Interest  in 
such  Real  Estate,  or  in  the  surplus  Rents  and  Profits  thereof  shall 
not  be  given  to  any  Person  for  Life,  or  such  beneficial  Interest  shall 
be  given  to  any  Person  for  Life,  but  the  Purposes  of  the  Trust  may 
eentinue  beyond  the  Life  of  such  Person,  such  Devise  shall  be  con- 
st raed  to  vest  in  such  Trustee  the  Fee  Simple,  or  other  the  whole 
legal  Estate  which  the  Testator  had  Power  to  dispose  of  by  Will  in 
such  Real  Estate,  and  not  an  Estate  determinable  when  the  Purposes 
of  the  Trust  shall  be  satisfied- 

XXXII.  And  be  it  further  enacted.  That  where  any  Person  to  whom 
any  Real  Estate  shall  be  devised  for  an  Estate  Tail  or  an  Estate  in 
quasi  Entail  shall  die  in  the  lifetime  of  the  Testator  leaving  Issue  who 
would  be  inheritable  under  such  Entail,  and  any  such  Issue  shall  be 
living  at  the  Time  of  the  Death  of  the  Testator,  such  Devise  shall  not 
lapse,  but  shall  take  effect  as  if  the  Death  of  such  Person  had  happened 
immediately  after  the  Death  of  the  Testator,  unless  a  contrary  Inten- 
tion shall  appear  by  the  Will. 

XXXIII.  And  be  it  further  enacted.  That  where  any  Person  being 
a  'Child  or  other  Issue  of  the  Testator  to  whom  any  Real  or  Personal 
Estate  shall  be  devised  or  bequeathed  for  any  Estiaite  or  Interest  not 
detenninable  at  or  before  the  Death  of  such  Person  shall  die  in  the 
Lifetime  of  the  Testator  leaving  Issue,  and  any  such  Issue  of  such 
Person  shall  be  living  at  the  Time  of  the  Death  of  the  Testator,  such 
Devise  or  Bequest  shall  not  lapse,  but  sliall  take  effect  as  if  the 
I3eath  of  such  Person  had  happened  immediately  after  the  Death 
of  the  Testator,  unless  a  contrary  Intention  shall  appear  by  the 
Will. 

XXXIV.  And  be  it  further  enacted.  That  this  Act  shall  not  ext«i<l 
to  any  Will  made  before  the  First  Day  of  Jantuni/,  One  thousand 
eight  hundred  and  thirty-eight,  and  that  every  Will  re-executed  or 
republished,  or  revived  by  any  Codicil,  shall  for  the  Purposes  of  this 
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Act  be  deemed  to  have  been  made  at  the  Time  at  which  the  same    Appendix, 
shall  be  so  re-executed,  republished,  or  revived ;  and  that  this  Act  7     '. 

shall  not  extend  to  any  Estate  pur  aiUre  vie  of  any  Person  who  shall  ofPepsona 
die  before  the  First  Day  of  January y  One  thousand  eight  hundred  and  who  die 
thirty-eight  before  1888. 

XXXV.  And  be  it  further  enacted,  that  this  Act  shall  not  extend  Act  not  to 
to  Scotland.  «^d  to 

XXXVL  And  be  it  enacted.  That  this  Act  may  be  amended,  »«>""<*• 
altered,  or  repealed  by  any  Act  or  Acts  to  be  passed  in  this  present  jjJl^^^ 
Session  of  Parliament.  Senion. 
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Duties  on  Probates  of  Wills  and  Letters  of  Adminis- 
tration UNDER  the  Customs  and  Inland  Revenue 
Act,  1881  (44  Vict.  c.  12),  Sec.  26,  et  seq. 


Appendix.         By  section  27 — 

Where  the  estate  and  effects  for  or  in 

respect  of  which  the  probate  or  letters  of 
administration  is  or  are  to  be  granted  ex- 
clusive of  trust  property  shall  be  above 

XI 00  and  not  above  £500 At  the  rate  of  £1  for  everr 

£50,  and  for  every  fractional 
part  of  £50  over  any  multiple 
of  £50. 
Where  the  estate  and  effects  shall  be 
•    above  £500  and  not  above  £1000      .     .     At  the  rate  of  £1  5&  for 

every  £50,  and  for  any  frac- 
tional part  of  £50  over  any 
multipla  of  £50, 
Where  the  estate  and  effects  shall  be 

above  £1000 At  the  rate  of  £3  for  every 

£100,  and  for  any  fractional 
part  of  £100  over  any  multiple 
of  £100. 
By  section  28,  for  the  purposes  of  the  duty  a  deduction  is  allowed 
of  funeral  expenses  and  debts,  not  including  voluntary  debts  expressed 
to  be  payable  on  the  death  of  the  deceased,  or  payable  under  any  in- 
strument which  shall  not  have  been  ba7id  fide  delivered  to  the  donee 
thereof  three  months  before  the  death  of  the  deceased,  and  debts  in 
respect  whereof  any  real  estate  may  be  primarily  liable  or  a  reimburse- 
ment may  be  capable  of  being  claimed  from  any  real  estate  of  the 
deceased  or  from  any  other  estate  or  person. 

The  funeral  expenses  to  be  deducted  must  be  reasonable  funeral 
expenses  according  to  law. 

By  section  33,  where  the  whole  personal  estate  and  effects  of  any 
person  dying  after  the  1st  June,  1881  (inclusive  of  property  by  law 
made  such  personal  estate  and  effects  for  the  purpose  of  the  charge 
of  duty,  and  any  personal  estate  and  effects  situate  out  of  the  United 
Kingdom),  without  any  deduction  for  debts  or  funeral  expenses,  shall 
not  exceed  £300,  the  person  applying  for  probate  or  letters  of  adminis- 
tration may  deliver  a  notice  setting  forth  the  particulars  of  the  estate 


APPENDIX.  613 

and  effects,  and  deposit  the  sum  of  15  shillings  for  fees  of  Court  and    Appendix, 
expenses ;  and  also,  in  case  the  estate  exceeds  JBIOO,  the  further  sum  " 

of  30  shillings  for  stamp  duty. 

By  section  36,  the  payment  of  the  sum  of  30  shillings  under 
section  33  is  to  be  in  full  satisfaction  of  any  claim  to  legacy  duty  or 
succession  duty. 

By  section  41,  any  legacy,  residue  or  share  of  residue,  payable  out 
of  or  consisting  of  any  estate  or  effects  according  to  the  value  whereof 
duty  has  been  paid  under  the  Act,  is  relieved  from  the  1  per  cent, 
duty  imposed  by  65  Geo.  III.  c.  184.  And  in  respect  of  any  succes- 
sion to  property  according  to  the  value  whereof  duty  has  been  paid 
under  the  Act,  the  duty  of  1  per  cent,  imposed  by  the  Succession 
Duty  Act,  1853,  is  not  payable.  See  In  re  HaygartJCs  Trusts ^  22  Ch. 
D.  545. 

By  section  42,  legacy  duty  is  payable  on  legacies  under  X20,  unless 
the  whole  estate  is  less  than  £100,  when  no  legacy  duty  is  payable 
on  any  part  of  the  estate. 

By  the  Act  39  Geo.  III.  c  73,  no  legacy  consisting  of  books,  prints, 
pictures,  statues,  gems,  coins,  medals,  specimens  of  natural  history,  or 
other  specific  articles,  which  .shall  be  given  or  bequeathed  to  or  in 
trust  for  any  body  corporate,  whether  aggregate  or  sole,  or  to  the 
Society  of  Serjeants'  Inn,  or  any  of  the  Inns  of  Court  or  Chancery,  or 
any  endowed  school,  in  order  to  be  kept  and  preserved  by  such  body 
corporate,  society  or  school,  and  not  for  the  purposes .  of  sale,  is  to  bo 
liable  to  any  duty  imposed  on  legacies  by  any  law  then  in  force. 
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Stamp  Duties   (Probates,  Legacies  and   Succession). 


TABLES  for  Calci&latiBg    the   LEGACT   AND    BU0CE88I0N   BUTIS8 

£100  to  £1  (a). 
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BATES  of  LEOACT  AND  BirCGSSSTON  DUTIES. 

(55  0«o.  III.  c.  184,  and  IG  dt  17  Turt.  e.  61.) 


Description  of  the  Residuaiy  Legatee,  or  Dezt  of  Kin,  to 
be  in  the  following  Words  ox  the  Act. 


To  Children  of  the  deceased  and  tlieir  Descendanta — or 
to  the  Father  or  Mother/or  any  lineal  anoeBtor  of  the 
deceased. 

To  Brothers  and  Sisters  of  the  deceased,  and  their  De- 
scendants. 

To  Brothers  and  Sisters  of  the  Father  or  Mother  of  the 
deceased,  or  their  Descendants. 

To  Brothers  and  Sisters  of  a  Grandfather  or  Grandmother 
of  the  deceased,  and  their  Descendants. 

To  any  person  in  any  other  degree  of  collateral  consan- 
guinity— or  to  Strangers  in  Uood  to  the  deceased. 


On  Rofld  or  Personsl  btate,  if  the 

DeceMed  died  after  the 

5th  April,  1885. 


£1  per  cent. 
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The  Husband  or  Wife  of  any  relative  pays  the  same  rate  of  duty  as  tliat  to  which  the  relative 
would  be  liable,  16  &  17  Vict  c.  61,  s.  11. 


(a)  The  duties  on  sums  Tiirying  between  those  stated  in  the  first  five  lines  of  the  Table  c«n.  of  ooane,  \» 
lutcurtained  by  adding  the  different  proportions  together,  viz.,  ;^50,  £Vi,  £bf  for  £ti^—or  by  subtraction.  »- 
for  jC9&,  jC5  from  ;O00.  ^ 


ir 


INDEX. 


ABATEMENT, 

of  legacies,  672—574 

what  are  legacies  for  purpose  of,  572,  573 

how  the  value  of  annuities  calculated,  572 

legacies  for  valuable  consideration  have  priority,  573 

legacy  in  lieu  of  dower  where  testator  has  no  laud  has  no 
priority,  ib. 

legacy  to  wife  to  be  paid  at  once,  ib. 

time  of  payment  creates  no  priority,  ib. 

use  of  words  "  firstly,"  "  secondly,"  in  introducing  legacius, 
573 

legacies  on  supposition  of  a  surplus,  ib. 

realty  given  subject  to  legacies  alKvtes  before  them,  574 
between  general  and  residuary  legatees,  574,  575 

legacies  have  priority  over  residue,  ib. 

fund  set  ajvart  to  pay  annuities,  574 

direction  that  annuities  are  to  abate,  574,  575 

loss  of  assets  falls  on  residue,  575 

consent  by  legatees  to  an  appropriation,  ib. 

A  BSOLUTE  INTEREST  IN  PERSONALTY,  347—362 
what  passes  an, 

words  of  limitation  to  pass, 

executors,  347 

heirs,  348,  349 

issue,  350,  351 
gift  of  the  income  of  property  when  it  passes,  351,  352^ 
power  of  disposition,  when  it  gives,  352,  353 
effect  of  subseouent  restrictions  upon,  353,  354 
distinguished  tvom  a  trust  (see  Tkubt),  354 — 361 
cannot  be  given  in  succession,  440 
implication  of  (see  Implication),  523—527 

ACCELERATION, 

of  power  of  leasing,  341 

not  effected  bv  Thellusson  Act,  416,  417 

takes  place  where  the  tenant  for  life  is  incapable  of  taking,  562 

by  revocation  or  forfeiture,  ib. 

distinction  between  powers  of  sale  and  of  charging  as  regards,  ib. 

no  distinction  between  devises  and  appointments  as  regards,  ib. 

intention  not  to  accelerate  gift  in  default  of  appointment,  ib, 

ACCRUER,  478—480 

effect  of  a  clause  of,  upon  vesting,  389 

clause  of,  will  not  pass  accrued  snares,  478,  479 
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intention  that  accmed  are  to  go  with  original  shares,  479 

consolidation  of  original  and  accrued  shares,  ib. 

words  applicable  to  accrued  shares,  ib. 

his  or  her  share  or  shares,  ib. 

share  and  shares  and  intt-rest,  i5. 

where  the  fund  is  treated  as  entire  at  the  period  of  distributioii,  ib. 

with  bene6t  of  survivorship,  ib. 

gift  over  of  the  whole  funa,  479,  480 

where  the  gift  is  residuary,  480 

restrictions  of  original  do  not  extend  to  accrued  shares,  tb. 

ACCUMULATION,  413—417 

of  rents  from  mines  passes  with  surface,  149 

of  past  years  when  applicable  to  maintenance,  345 

trust  for,  during  minorities  of  tenants  in  tail  void,  403,  404 
for  payment  of  debts  is  valid,  404 
till  the  fund  reaches  a  certain  sum  when  valid,  ib. 

trust  for,  beyond  limits  of  perpetuity  is  void,  413 

effect  of  the  Thellusson  Act,  to. 

property  given  so  as  to  involve,  is  within  the  statute,  413 

owing  to  neglect  of  trustees  to  apply  money  at  once  is  not,  ib. 

direction  to  keep  up  policies  on  the  lives  of  children  is  not,  ib.,  414 

testator  may  select  any  one,  but  not  more,  of  the  periods  allowed  by 
the  statute,  414 

period  of  twenty-one  years  runs  from  the  testator's  death,  ib, 

period  of  minority  runs  only  from  the  birth  of  the  minor,  ib. 

whether  allowable  during  minority  of  a  person  not  bom  at  the  date 
of  the  will,  ib. 

beyond  the  limits  of  the  statute  is  void,  pro  tanto,  ib. 

for  payment  of  debts  is  excepted  from  the  statute,  ib. 

the  debts  must  be  bond  fide  debts,  i^.,  415 

portions  for  children  of  testator  or  of  a  beneficiary  under  the  will  are 
excepted,  415 

what  interest  the  parent  must  take,  ib. 

what  portions  are  within  the  exception,  t6.,  416 

fund  to  be  accumulated  and  given  to  children  living  when  accumu- 
lation ceases,  415 

fund  to  be  accumulated  and  given  to  parent  for  life,  and  then  to  his 
children,  ib. 

to  pay  portions  chained  by  another  instrument,  416 

portions  charged  by  the  will  are  within  the  exception,  ib. 

legatee  having  vested  right  may  stop  at  twenty -one,  ib. 

whether  the  rule  applies  to  charities,  ib. 

interests  in  remainder  not  accelerated,  ib. 

destination  of  excessive,  ib. 

the  statute  does  not  accelerate  any  gifts  in  the  will,  417 

forms  part  of  capital  of  residue,  to. 

excessive,  of  residue  goes  to  heir  or  next  of  kin,  ib. 

income  of,  whether  it  forms  part  of  capital  of  residue,  ib. 

title  to  accumulated  fund  given  over  in  certain  events,  ib. 

ACKNOWLEDGMENT, 

of  signature  to  will,  25 

of  person  as  heir,  effect  of,  254 

ACREAGE, 

description  by,  effect  of,  91,  159 
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ADDITIONAL  LEGACIES  (see  Cdmulativb  Lbgacies),  108—112,  533 

ADDITIONS, 

made  in  will,  rule  as  to,  29 — 31 
made  in  mistake  as  to  fact,  533 

ADEMPTION, 

by  sale  before  date  of  will,  97 

effect  of  subsequent  repurchase,  ib.,  98 

confirmation  by  codicil,  98 

by  subsequent  dealings  with  property  given  by  the  will,  113 — 116 
whether  specific  legacy  must  oe  subject  to,  102 
by  the  act  of  the  testator,  113 

by  conversion  through  a  properly  constituted  authority,  ib. 
by  vis  maJoTy  %b» 
effect  of  a  mere  transfer  to  trustees,  114 

a  formal  change,  ib, 

receipt  by  the  testator  of  share  under  former  will,  ib, 

a  change  of  security,  ib, 

of  fund  subject  to  power,  ib. 

effect  of  confirmation  of  will  on  adeemed  legacy,  115 

the  Wills  Act,  97, 98 

gift  of  a  debt  adeemed  by  receipt,  115 

whether  a  fresh  debt  will  pass,  ib. 

of  a  gift  of  things  in  a  house,  115,  116 

when  removal  is  material,  115 

whether  temporary  removal  will  work,  116 

by  change  of  interest,  116,  117 

of  lease  by  purchase  of  fee,  116 

section  23  of  the  Wills  Act  does  not  apply  to  cases  of,  531 
See  Conversion,  184—196 
of  legacies  by  subsequent  advances,  548 — 551 
distinguished  from  satisfaction,  541,  542 
testator  must  be  in  loco  parentis^  548 
advance  of  less  amount  adeems  pro  tanto,  ib. 
how  the  value  of  the  advance  is  estimated,  549 
gift  of  residue  may  be  adeemed,  ib. 
small  advances  for  special  purposes  will  not  adeem,  ib. 
how  the  presumption  of,  is  rebutted,  ib. 
differences  between  legacy  and  advance,  549 
advance  to  a  child  will  not  adeem  substitutional  gift  to  issue, 

549,  550 
advance  to  husband  for  purposes  of  the  marriage,  549 
whether  ademption  affects  executory  gifts  over,  550 
adeemed  legacy  not  revived  by  codicil,  t6. 
advances  made  before  the  will,  ib. 
of  legacies  given  to  strangers  for  a  purpose,  ib. 
by  express  directions  (see  Hotchpot  Clauses),  550 — 653 

ADMINISTRATION, 

of  personalty,  coverned  by  domicile,  3 
of  charitable  gifts,  281,  282 

of  assets,  570 — 599;  see  Assets,  Charge,  Exoneration,  Marshall- 
ing, Costs. 

ADMINISTRATOR, 

durante  minore  cetate,  power  of,  330 
power  of  sale  not  implied  in,  336,  337 
powers  of,  over  personalty,  339 
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ADVANCEMENT, 

power  of,  not  oonfined  to  minority,  346 

-^—  what  payments  authorised  by,  i6. 

— — — ^i^  payment  to  husband,  ib, 

—  payment  of  debts,  tb, 

— . effect  of,  upon  vesting,  389 

in  legatee's  life,  whether  gift  by  will  is,  545 

ADVANCES, 

dii*ectiou8  to  biing  into  hotchjiot,  550 — 553 

ADVOWSON, 

devise  of,  effect  of,  149 

AFTER-ACQUIRED  LANDS, 

what  is  an  intention  to  iUspose  of,  before  tlie  Wills  Act,  85 
effect  ol  general  devise  on,  155, 156 

AFTER  THE  DEATH, 

effect  of  the  words  upon  vesting,  377,  378 
on  a  gift  in  default  ot  issue,  501 

AGENT. 

wiiether  he  can  give  receipt,  338,  339 

request  to  employ  person  as,  how  fai*  binding,  77 

ALIEN, 

will  of,  17 

may  be  legatee,  88,  89 

ALIENATION, 

gift  over  of  annuity  upon,  365,  366 

direction  against,  effect  of  upon  rule  in  Shelley's  case,  320 
restraints  upon  (see  Condition  repugnant),  426,  427 
meaning  of,  430 

ALIQUOT  PART 

of  a  fund,  what  is  a  gift  of,  104 

ALL  AND  EVERY 

create  joint  tenancy,  296 

ALTERATIONS 

in  will,  rules  as  to,  29,  31 

of  soldier,  60 

made  in  mistake  as  to  fact,  533 

ALTERNATIVE  CONTINGENT  LIMITATIONS, 
whether  rule  in  SheUe^s  case  applies  to,  312 
distinguished  from  limitations  ciependent  on  prior  limitations,  443- 

445 

AMBIGUITY,  94,  96, 198, 199.    See  Evidence— Dksgriftiok. 

ANATOMY, 

gift  of  body  for  purpose  of,  76,  77 
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"  AND,"  when  changed  into  "  or," 

upon  the  context  in  a  direct  gift,  536 
in  gifU  over,  468—493 

if  A.  dies  unmarried  and  without  issue  after  devise  in  fee, 

488,489 
after  devise  for  life  with  remainder  to  children,  489 
after  devise  in  tail,  gift  over  if  A.  dies  under  twenty-one  and 

without  issue,  ih. 
gift  over  upon  two  events,  one  of  which  includes  the  other, 

489,  490 
gift  over  upon  two  independent  events,  490 

AND  ALSO, 

effect  of,  in  introducing  specific  gift,  106 

ANNUITIES, 

from  what  time  they  hegin  to  run,  135,  136 

postponement  of,  to  debts  and  legacies,  136 

arrears  of,  interest  od,  t^. 

gift  of,  changed  on  land  with  powers  of  distress  is  specific,  104 

are  includea  in  term  legacies,  148 

rank  with  legacies  for  purposes  of  abatement,  572 

how  valued  for  purpose  of  abatement,  ib. 

chxuracteristics  of,  363 — 366 

and  rent-chai>^e  distinguished,  363 

right  to  distrain  b^  statute,  ib, 

annuitant  may  bring  action  to  administer,  ib. 

charge  upon  realty  and  personalty,  ib, 

rule  in  Shelley's  case  applies  to  rent-charge^  364 

given  with  words  of  inneritance  devolve  like  realty,  ib. 

cannot  be  entailed,  ib. 

tliough  given  with  woixls  of  inheritance  remain  personalty,  ib, 

chai'ged  upon  realty  without  words  of  inheritance  are  personal 
estate,  ib, 

direction  to  lay  out  sum  in  purchase  of,  is  a  gift  of  sum,  364 

purchase  annuity  of  given  amoimt,  i6.,  365 

gift  over  on  oankruptcy  and  alienation,  365 

when  annuitant  entitled  to  value  of,  365,  366 
duration  of,  366—372 

simple  gift  of,  is  for  life,  366 

chai^^ed  on  freeholds,  ib, 

chattels  real,  ib, 

created  de  novo  not  affected  by  section  28  of  Wills  Act,  ib. 

for  maintenance,  367—372 

gift  of  property  to  produce,  367 

direction  to  purchase,  ib.,  368 

gift  of  part  of  income  of  a  fund,  368 

devise  of  testator's  property  on  trust  to  pay,  ib, 

direction  for  cesser  in  certain  events,  ib, 

power  to  appoint  in  fee,  ib, 

limitations  inconsistent  with  a  mere  life  interest,  i&.,  369 

^ft  of,  to  several  or  their  heirs,  369 

implication  of  survivorship  between  annuitants,  369—372 
See  Survivorship,  Implication  of 

gift  of,  during  minority  of  an  infant,  whether  it  determines 
with  infant's  death  under  twenty-one,  371,  372 
whether  charged  on  income  or  corous,  586 — ^588 

direction  to  set  apart  a  fund  to  fall  into  residue,  587 

■ —  with  gift  over,  U>. 
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gift  over  of  the  fund  subject  to  or  after  payment  of,  587 
corpuB  treated  as  entire  after  annuitant's  death,  t5.,  588 
gift  of  surplus  income  of  each  year,  588 
when  a  continuing  charge  on  rents  and  profits,  ib. 
when  primary  chuge  on  land,  691 

ANTICIPATION,  RESTRAINT  UPON, 
effect  of,  upon  election,  87 
of  annuity,  effect  of,  365 
whether  can  be  void  for  remoteness,  402 
when  valid,  436—438 
what  creates,  437,  438 
will  be  inserted  in  settlement  to  separate  use,  518 

APPOINTMENT  (see  Powbr), 
by  will,  not  aided,  11 

under  a  special  power  with  invalid  condition  added,  raises  no  elec- 
tion, 81—87 
it  may,  if  the  whole  appointment  is  invalid,  81 
whether  it  takes  fund  from  donees  in  de&ult  in  all  events^  172 — 

174 
may  take  effect  as  devise,  174 
class  to  take  in  default  of,  235,  236 
of  trustees  of  inheritance  passes  fee,  321 
to  joint  tenants,  effect  of  lapse,  554 
to  objects  and  non-objects,  effect  of,  296,  559 
with  invalid  restrictions  added,  354 

APPORTIONMENT 

of  rents  between  residuaiy  and  specific  devisees,  128 
does  not  apply  to  profits  of  a  private  partnership,  ib. 
applies  where  an  absolute  is  cut  down  to  a  life  interest,  ib. 
of  condition,  424 

of  money  charged  on  realty  and  personalty,  and  given  to  chaiitj, 
284 

APPROPRIATION 

to  answer  legacy,  when  binding,  575 

APPURTENANCES, 

what  will  pass  as,  150,  159 

ARREARS 

of  an  annuity,  whether  they  carry  interest,  136 

ARTICLES, 

meaning  of,  177 

AS  FAR  AS  the  rules  of  law  and  equity  permit, 

effect  of  these  words  on  doctrine  of  perpetuity,  409 

whether  they  create  an  executory  trust,  516 

whether  they  canv  on  chattels  directed  not  to  vest  in  a  tenant  in 

tail  dying  under  twenty-one,  510,  612 
effect  where  the  trust  is  clearly  executory,  516 

ASSENT 

of  husband  to  wife's  will,  16 
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ASSETS, 

order  of,  for  payment  of  debts,  570—676 

1.  general  personal  estate,  570 

specific  fund  charged,  ih, 
residue  undisposed  of,  ib. 
legacy  in  lieu  of  share  of  residue  which  lapses,  is  payable  out 

of  general  personal  estate,  t6.,  571 
whether  lapsed  share  of  residue  exonerates  share  well  disposed 

of,  671 

2.  real  estate  devised  for  payment  of  debts,  whether  descended  or 

not,  lb, 

3.  real  estate  descended  not  charged  with  debts,  tb. 

4.  real  estate  charged  with  debts  and  devised  or  descended,  ib, 
6.  pecuniary  l^acies,  572 

whether  lapsed  legacy  exonerates  one  that  takes  efifect,  ib, 

what  are,  for  purposes  of  abatement,  t&.,  573 

priority  between,  573 

legacies  and  residue,  574,  575 

6.  real  estate  devised  not  charged  with  debts,  676 

7.  propjerty  appointed  under  a  general  power,  i6.,  576 

8.  foreign  land  follows  lex  loci,  676 

how  costs  of  administration  are  payable,  576 — 578 
loss  of,  on  whom  it  falls,  575 

ASSIGNS, 

trust  to  be  executed  bv  the  survivor  of  the  trustees,  his  heirs  and 

assigns,  is  devisable,  70 
effect  of,  used  as  a  word  of  limitation,  256 
when  superadded  to  representatives,  268 

AS  WELL  AS, 

effect  of,  in  making  gift  specific,  106 

AT. 

effect  of,  in  a  devise  of  specific  lands,  92 
death,  effect  of,  440,  450 

ATTESTING  WITNESS, 

signature  by,  to  will,  26 — 28 
gifts  to,  89,  90 

AT  THE  DEATH, 

gift  over,  when  it  cuts  legatee  down  to  life  interest,  348,  440,  450, 

634 
effect  of,  upon  gift  in  fjEulure  of  issue,  501 

ATTRACTION, 

doctrine  of,  323,  349—351 

B. 

BANK  NOTES 

will  pass  as  money,  139 

BANKRUPTCY, 

gift  over  on,  of  annuity,  365 

of  land  void,  427 

when  effectual,  429,  432 

■"  construction  of,  431 

when  it  determines  power  to  appoint  to  children,  430 


G22  INDEX. 

BASE  FEE, 

how  created,  364,  365 

BASTARDS.    See  Illagitim atb  Childrbk,  214—225 

BELIEF, 

erroneous,  will  not  raue  election,  80 
legacy  given  from  erroneouB,  533 

BENEFICIAL 

power,  meaning  of^  166,  167 
interest,  meaning  of,  383 

BENEFIT,  words  of 

whether  thej  prevent  l^al  estate  from  passing,  161,  168 
superadded  to  executors,  347 
gifts  in  trust,  358,  359 

BENEVOLENCE, 

purposes  of,  are  not  charitable,  271 

BEQUEATHED, 

gift  of  property,  142 

BLANKS 

may  be  left  in  will,  29 

may  not  be  filled  up  by  parol  evidence,  198,  199,  228 

BODY,  DEAD, 

property  in,  76 

BONA  VACANTIA, 

Crown  entitled  to,  564,  565 

BONUS 

on  shares  declared  before  the  death,  will  not  pass  with  the  shares,  127 

when  apportionable,  128 

right  to,  as  between  tenant  for  life  and  remainderman,  594 

BOOK-DEBTS, 

what  passes  under,  144,  151 

BORN, 

gift  to  children,  whether  it  excludes  those  afterbom,  226 
in  due  time,  meaning  of,  237 

BORN  OR  TO  BE  BORN, 

effect  of  words  in  extending  class,  236,  237 

BOROUGH  ENGLISH  LANDS, 

devise  of,  to  the  heir  of  a  person,  253 

BUILD, 

gift  to,  charitable  institutions,  286 — 289 

BUSINESS^ 

meanmg  of,  146 

giit  of  snare  of,  117 

cannot  be  carried  on  without  authority,  342 

what  capital  may  be  employed  in,  ib. 

effect  of  direction  to  carry  on.  t6.,  343 

losses  in,  whether  tenant  for  life  bears,  693 
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c. 

CALLS 

upon  shares,  when  payable  by  specific  legatee,  119 

CAPACITY, 

testamentary,  what  is,  13 — 18 

CAPITA,  PER  (see  Distribution),  237—241 

gift  to  several  families  goes  to  children,  251, 262 

CAPITAL  AND  INCOME, 

accumulations  released  by  statute  are  capital  of  residue,  417 
whether  income  of  accumulations  is  capital  of  residue,  i&. 
as  between  tenant  for  life  and  remainderman, 

dividends  declared  before  death  of  tenant  for  life  are  income, 

593 
dividends  on  shares  declared  after  death  of  tenant  for  life,  ib, 

Sartnership  profits,  ib, 
ebts,  ib, 
effect  of  a  power  of  declaring  whether  profits  shall  be  income 

or  capital,  594 
bonus  out  of  profits,  ib, 
timber,  ib.,  595 

(See  Tenant  for  Life  and  Remainderman.) 

CASH, 

meaning  of,  142 

CHANGE 

of  interest  of  testator, 

acceptance  of  new  lease,  1J6    ^ 
purcnase  of  equity  of  redemption,  ib, 
efifectofWiUsAct,  i6.,  117 

CHANGING  WORDS, 

**  or  "  will  not  be  changed  into  "  and  "  in  a  condition  precedent,  536 

(See  Or),  308,  369,  457,  458 
"  fourth  "  changed  into  «  fifth,"  536 
change  of  "  and^'  into  **  or  "  in  gifts  over,  488-490,  536 
change  of  "  or  "  into  "  and,"  490—492 

CHARGE  ,     , 

on  realty,  when  it  includes  legacy  by  unattested  codicil,  50 

on  specific  gift  when  adeemed,  113 

may  operate  by  way  of  devise,  174 

upon  devisee,  effect  of  in  passing  fee,  303,  304 

on  land,  vesting  of,  380,  381 

reduplication  of,  under  referential  gift,  513 

power  to,  when  inserted  in  settlement,  518,  519 

will  not  fail  by  revocation  of  devise,  subject  to  charge,  532,  533 

. dezith  of  devisee,  557 

will  by  ademption  of  gift,  subject  to  the,  ib, 
devise  subject  to,  which  fails,  561,  562 

CHARGE  OF  DEBTS,  ,        .    ,.« 

effect  of,  in  excluding  trust  estates  from  general  words,  162 

in  excluding  property  subject  to  a  power  from  general 

words,  166,  167 
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CHARGE  OF  DEBTS^cmtinued, 

on  estates  of  trustees,  326 

whether  it  gives  executors  a  power  of  sale,  335—337 
power  to  give  receipt  implied  from,  338 
what  debts  it  incluaes, 

debts  subsisting  at  the  death,  580 

damages  accrued  after  the  death,  581 

direction  to  pay  debts  subsisting  at  a  particular  time,  ib. 

— — ^^— —  of  another,  ib. 

^— deduct  debts  due  from  a  legatee,  ib, 

testamentary  expenses,  what  are,  576 

funeral  and  other  expenses,  577 
upon  what  property  it  takes  effect, 

charge  of  debts  and  legacies  charges  all  the  testator's  pro- 
perty, 581 

legacies  merely,  is  confined  to  residuary  lands,  582 

how  created, 

devise  of  rentcharge,  582 

charge  on  realty  in  case  personalty  insufficient,  ib. 

general  direction  to  pay  debts,  ib, 

whether  it  charges  realty  left  to  descend,  ib, 

subsequent  express  charge  of  certain  debts  on  particular  lands 

is  immaterial,  ib.y  583 

subsequent  charge  of  all  debts  on  personalty  is  immateriaL 
583  r  J  ^ 

certain  lands,  ib, 

effect  of  exception  of  certain  lands  out  of  subsequent  express 
charge,  i6. 

express     charge    not    controUed     by     subsequent    partial 

charges,  i6. 
effect  of  a  direction  to  executors  to  pay  debts,  ib, 
where  no  realty  is  devised  to  them,  ib, 
land  devised  to  them  is  charge(l,  ib. 
whether  legacies  to  be  paid  by  executor  are  charged  on  lands 

devised  to  him,  i6.,  584 
it  is  immaterial  whether  the  devise  is  for  life  or  in  tail,  584 
unequal  devises  to  executors,  ib, 
gift  of  real  and  personal  estate  after  payment  of  debts  charges 

both,  ib,y  585 
power  to  raise  debts  out  of  rents  and  profits  chaises  corpus,  585 
whether  annuity  is  charged  on  corpus  or  income,  586 — 588 

CHARITY,  gifts  to,  271—292 
defined,  271— 277 

gifts  for  educational  and  religious  purposes,  271 

for  objects  of  liberality  and  benevolence,  ib, 

-; —  for  private,  272 

gift  to  voluntary  society,  tb, 

for  benefit  of  parish,  ib. 

to  build  or  repair  a  tomb,  ib, 

to  repair  a  church,  273 

in  favour  of  Dissenters,  Jews,  and  Roman  Catholics,  ib. 

to  monastic  orders,  ib, 

for  release  of  poachers,  274 

superstitious  uees,  ib, 

for  masses,  ib, 

for  masses  in  Ireland,  ib, 

for  relief  of  aged,  impotent,  and  poor,  275 

for  widows  and  orphans,  ib. 
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CHARITY— con<tn«ed 

gift  to  poor  relations,  whether  charitable,  275,  276 

in  respect  of  an  office,  276 

to  poor  cler^men  to  be  selected  by  a  trustee,  ib. 

to  trustees  of  a  charity  vrithout  more,  ib, 

doctrine  of  cy  pr^,  277—281,  290 

gift  to  a  particular  charity  may  lapse,  277 

misdescnption  of  a  charitable  society,  t6. 

^ft  for  definite  charitable  object  may  fail,  ib. 

inquiry  directed  as  to  the  possibility  of  an  object,  278 

gift  upon  a  remote  event  is  void,  ib. 

gift  for  charitable  or  other  indefinite  objects,  ib. 

where  part  must  be  applied  to  charity,  278,  279 

when  mere  is  a  general  charitable  intent,  279 

whether  particular  charitable  gifts  fall  into  residue  given  to 

chanty,  ib, 
^ft  contrary  to  policy  of  statute,  280 
increase  in  value  of  rents  and  profits  given  to,  t&.,  281 
administration  of,  281,  282 

gift  to  charitable  institution  is  administered  by  the  institu- 
tion, 281 

trustees  administered  by  court,  ib. 

— ^—  foreign  trustees,  ib. 
where  a  discretion  left  to  the  trustee,  ib. 
what  maty  not  be  given  to  charity,  282—292 
eifect  of  the  statute  of  Mortmain,  ib. 
what  IB  an  interest  in  land  within  the  Act,  282 — 286 
money  to  arise  from  sale  of  land,  282 
purchase   money   for   land    contracted   to   be   sold, 

282,  283 
money  to  arise  from  sale  of  land  under  a  prior  instru- 
ment, 283 
crops,  leaseholds,  ib. 

money  secured  by  mortgage  of  land,  t6.,  284 
equitable  mortgages   and  mortgages   of   leaseholds, 

283 
mortgages  of  real  and  personal  property  when  appor- 
tioned, 284 
■  of  rates  on  occupiers,  ib. 

■  of  poor  rates,  ib. 

of  turnpike  tolls  and  harbours  and  dock 

rates,  ib. 
Metropolitan  Board  of  Works  Stock,  ib. 
arrears  of  interest  due  on  a  mortgage,  ib. 
rent  accrued  since  the  death  on  land  contracted  to  be 

sold,  ib. 
judgment  debt  charged  on  realty,  ib. 
covenant  to  leave  money  by  will  is  void  as  regards 

realty,  284,  285 
shares    in   public   companies   are    not   within   the 

statute,  285 
debenture  stock,  debentures^  mortgage  debentures  of 

railways,  ib. 
bonds  charged  on  police  rates,  i5.,  286 
arrears  of  rent  due  at  the  deaths  286 
apportioned  rent,  ib, 
royalty  on  minerals,  tenant's  fixtures,  ib. 
legacy  duty  on  charitable  legacy  must  be  paid  out  of 
pure  personalty,  282 

S  S 
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CllARlTY'-^ontinued. 

what  is  personalty  to  be  laid  out  in  land,  286 — 290 

money  to  be  invested  on  real  or  mortgage  security, 

286 
money  ultimately  to  be  investet^l  in  land,  t6. 
where  the  trustees  have  an  option,  ib, 
gift  to  pay  off  a  mortgage  debt,  ib, 
gift  to  improve,  enlarge,  or  repair  a  charitable  institution, 
lb. 

build,  ib.,  287 

discretion  to  trustees  to  build  or  not,  287 

■ trastees  to  select  charities,  ib. 

gift  to  establish  a  charity,  ib., 

provide  a  charitv,  ib. 

support  or  found,  ib. 

endow,  288 


evidence  of  intention  that  land  was  not  intended  to  be  pur- 
chased^  t^.,  289 

gift  to  charity  existing  for  purchase  of  land,  289 

foreign  charity,  ib,  290 

universities  of  Oxford  and  Cambridge,  and  Eton,  Winchester, 
and  Westminster,  290 

whether  a  devise  to  a  college  carries  legal  estate,  ib. 

charities  empowered  to  hold  lands,  ib. 

money  to  be  employed  on  land  devised  to  charity, ib.,  291 

redemption  of  land  tax,  291 

Church  Building  Acts,  ib.,  292 

endowment  of  diBtricts,  i&. 

secret  trust  for,  bad,  292 

whether  legal  estate  passes,  ib. 
gift  over  of  property  given  to,  cannot  be  too  remote,  396,  397 
whether  accumulation  directed  in  favour  of,  may  be  stopped,  416 
gift  to,  of  residue  after  void  gift  is  good,  539,  540 
marshalling  in  favour  of,  579, 580 

CHATTEL  INTEREST, 

when  trustees  ti^e,  326,  327 

CHATTELS, 

in  a  house,  bequest  of,  115,  116,  145,  178, 179  . 

meaning  of,  154 

bequest  of,  by  reference  to  limitations  of  realty,  510 — 513 

effect  of  revocation  of  trusts  of  realty,  533 

executory  trust  to  settle,  516 

who  entitled  to,  in  default  of  next  of  kin,  565 

CHILD, 

when  used  as  a  word  of  limitation,  309,  310 

CHILD  EN  VENTRE, 

is  considered  as  bom  for  purposes  of  benefit,  234 

but  for  no  other  purpose,  ib. 

whether  illegitimate,  can  acquire  reputation  of  parentage,  224,  225 

effect  of,  upon  rule  in  Wild^e  case,  310,  311 

CHILDREN, 

gifts  to  illegitimate  (see  Illeqitihate  Childrkn),  214 — 225 

.—  legitimate,  225—241 

whether  children  must  be  legitimate  according  to  English  law, 
214,  215 
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CHILDREN—conhnikjd. 

includes  children  by  a  first  and  second  marriage,  225 

does  not  include  grandchildren,  ib,,  226 

words  of  futurity  will  not  exclude  existing  children,  226 

posthumous  children,  ib. 

words  referring  to  existing  children  will  not  exclude  after- 
born,  ib, 

express  gift  to  a  child  will  not  exclude  him  from  a  gift  to 
chilaren,  ib, 

gift  to  a  class  for  life  and  then  to  their  children,  when  some 
members  of  the  class  are  dead  at  the  date  of  the  will, 

227,  228 

gift  to  the  children  of  A.  and  B.,  227 

a  certain  number  of  children  when  there  are  more, 

228,  229 

when  the  class  is  ascertained  (see  Class  when  ascertained), 

229—237 
effect  of  words  of  futurity  upon  the  ascertainment  of  the  class, 
236,  237 
gifts  to  parent  and,  whether  they  take  successively  or  jointly,  293— 

296 
used  as  a  word  of  limitation  (see  W^s  owe,  rule  in),  309 — 311 
gifts  to,  who  survive  their  parents  (see  Vesting),  391 — 394 
portions  for,  when  excepted  from  Thellusson  Act,  415,  416 
gifts  over  upon  death  without,  492,  493 

— without  leaving,  ib, 

unmarried  and  without,  487,  488 

CHOSES  IN  ACTION, 

whether  they  pass  as  things  in  a  locality,  145,  146, 154 

CHURCH, 

gift  to  build  a,  291 

CLASS, 

gift  to,  right  to  income,  130 

one  of  a,  208 

devise  to  a,  in  tail,  whether  they  take  jointly  or  successively,  293 

gifts  to  a  contingent,  and  upon  a  contingency,  378,  383,  384 

gifts  to  a,  when  the  youngest  attains  twenty-one,  390,  391 

doctrine  of  lapse  in  case  of  gifts  to  a,  558,  559 

what  is  a  gift  to  a,  560 

gift  to  persons  "  before  named,**  559,  560 

—  five  daughters  of  A.,  560 

executors  "  herein-named,"  %b, 

a  class  and  an  individual,  ib. 

CLASS  WHEN  ASCERTAINED, 

when  the  gift  is  to  younger  children,  210,  211 

when  the  gift  is  to  younger  children  upon  a  contingency,  21 1 

when  the  eldest  son  is  to  be  ascertained,  212 

in  gifts  to  children,  229—237 

immediate  gift  or  devise,  228,  229 

contingent  remainder,  230 

copyholds,  ib, 

effect  of  recent  statute,  231 

equitable  remainder,  t6. 

future  gifts,  231,  232 

SS  2 
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CLASS  WHEN  ASCERTAINED-<(m«tnM«d. 
gift  of  revenionary  property^  232 

—  to  be  paid  at  twenty-one,  i6. 

—  of  maintenance  out  of  vcste<l  sharc.^,  233 
division  when  the  youngest  attains  twenty-one,  tb. 
gift  of  fixed  sum  to  each  member  of  a  class,  i&.,  234 

—  to  children  who  attain  twenty-one,  ib. 
child  en  ventre  admitted,  ib, 

—  conceived  before  but  bom  after  marriage,  tfc. 
class  to  take  in  default  of  appointment,  235,  236 
where  the  only  gift  is  through  the  power,  235 
power  to  appoint  by  deed  or  will,  236 

effect  of  words  of  futurity,  f6.,  237 
in  the  cose  of  gifts  to  issue,  246,  247 

when  the  gift  is  substitutional,  246 
— ^-^— — —  in  remainder,  ib.,  247 
in  the  cose  of  gifts  to  rektioms  248— 250,  264 

the  class  is  ascertained  at  the  death  of  the  propositus,  248 
where  the  tenant  for  life  is  sole  next  of  kin,  249 
when  the  class  to  take  in  defi&ult  is  ascertained,  ib.,  250 
in  the  case  of  gifts  to  next  of  kin  or  heirs,  262 — 265 

next  of  kin  are  ascertainable  at  the  death  of  the  propositus, 

262,  263 
same  rules  apply  to  realty,  personalty,  and  a  mixed  fund, 

263 
when  the  tenant  for  life  is  sole  next  of  kin,  263 
exception  of  persons  who  could  only  be  next  of  kin  if  the 

tenant  for  life  were  dead,  ib. 
next  of  kin  of  a  deceased  person  when  the  tenant  for  life  is 

sole  next  of  kin,  ib,,  264 
same  rules  appl^  in  the  case  of  executory  gifts,  264 
when  the  gift  is  to  nearest  of  kin  ot  my  family  or  rela- 
tions, to. 
effect  of  words  of  futurity  upon  the  rule,  264,  265 
in  the  case  of  substitutional  gifts,  465 
gifts  to  survivors  (see  Survivors)  474 — 478 

CLEAR  SUM, 

gift  of,  whether  free  from  legacy  duty,  137 

CODICIL, 

revocation  of  will  by,  39,  532 — 535 
revival  of  will  by,  53 — 55 

COLLATERAL  HEIR, 

devise  to^  in  default  of  heirs,  creates  an  estate  tail,  301,  302 

COLLEGE, 

devise  to,  290 

COMMON,  TENANCY  IN, 

what  creates  (see  Joint  Tenancy),  298—300 

COMPROMISE, 

power  to,  340 

CONCURRENT  AND  SUCCESSIVE  INTERESTS,  293—296 
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CONDITION 

of  original  applies  to  substituted  legacy,  111,  112 
distinguished  from  election,  79 

from  trust,  358,  373 

from  limitation,  373 

devise  subject  to  a  proviso,  ib. 
estate  of  trustees  to  preserve,  374 
general  test  of  precedent,  ib, 
involving  consideration,  ib, 
requiring  time  for  performance,  ib. 

precedent   must   be   fulfilled    whether   impossible,    impolitic,   or 

illegal,  ib. 

involving  physical  impossibility  void  in  personalty,  376 

dischai^ed  by  testator,  ib, 

contra  bonos  mares  void  in  personalty,  ib.    See  Vesting, 

375—380 
subsequent,  418^438 

impossible,  impolitic,  or  illegal,  ore  ineffectual,  418 

whether  a  ^ft  over  is  material,  ib, 

marriage  with  consent  of  several  persons  becomes  impossible 
by  death  of  any,  ib, 

not  performed  through  ignorance  takes  effect,  419 

unless  the  devisee  is  neir,  ib, 

forfeiting  a  legacy  if  not  claimed  within  a  given  time,  ib. 

what  amounts  to  a  claim,  ib. 

whether  effectual  ^dthout  gift  over  in  realty,  ife.,  420 

whether  personalty  follows  the  same  rules,  420 

test  of  validity  of,  ib. 

of  residence  must  be  clearly  defined,  ib. 

not  to  dispute  a  will  is  valid,  ib. 

not  to  institute  legal  proceedings,  421 

to  require  bonds  not  to  marry,  ib, 
in  restraint  of  marrisu^e,  421 — 425 

applies  to  lawful  marriage,  421 

imposed  on  devisees  for  life  or  in  fee  is  valid,  ib. 

de\Tsee  in  tail,  ib, 

bad  in  case  of  personalty,  ib. 

same  rule  applies  to  a  mixed  fund,  ib. 

whether  same  rule  applies  to  legacy  out  of  proceeds  of  sale  of 
land,  ib. 

limitation  till  marriage  is  good,  ib. 

in  partial  restraint  of  marriage  is  good,  ib.,  422 

restraining  widow  or  widower  from  marrying,  ib. 

requiring  marriage  with  consent,  ib. 

restraining  marriage  before  a  certain  age,  ib. 
doctrine  of,  in  terrorem, 

to  what  conditions  it  applies,  422,  423 

conditions  in  partial  restraint  of  marriage,  ib. 

not  to  dispute  a  will,  422 

effect  of  a  gift  over,  ib. 

whether  the  doctrine  applies  to  conditions  precedent,  423 
waiver  of,  by  the  testator,  ib. 
whether  second  marriage  with  consent  fulfils  condition  requiring 

consent,  424 
performance  of,  requiring  consent,  ib. 
consent  of  several  persons,  ib. 
■  of  guardian  not  discharged  by  death  of  guardian  appointed 

by  the  will,  ib. 
apportionment  of  condition,  ib. 
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CONDITION-ircmHnwrf. 

right  of  pre-emption  within  given  time,  425 
requiring  a  release  iivithin  a  given  time,  ib, 
performance  of,  generally,  ih, 
repugnant,  426—438 

general  restraints  upon  alienation  are  bad,  426 

effect  of  Settled  Land  Act  on,  ib, 

partial  restraints  upon  alienation  arc  valid,  ih, 

whether  restraint  upon  alienation  by  any  particular  assoraiice 
is  good,  ih, 

direction  not  to  raise  rents,  427 

gift  over  of  personalty  on  alienation,  ih, 

gift  over  on  alienation  before  certiiin  time,  ih, 

— ^— — ^~    before  period  of  distribution,  ib. 

gift  over  if  legatee  dies  intestate,  ib. 

if  prior  gift  is  void  at  law,  ih, 

condition  not  to  bar  entail,  428 

estate  tail  cannot  be  determined  in  part,  ib, 

directed  to  cease  as  if  tenant  in  tail  were  dead,  t5. 

absolute  interest  directed  to  cease  as  if  donee  were  dead,  ib. 

enjo^ent  cannot  be  postponed  bevond  twenty-one,  ib. 

life  mterest  must  be  subject  to  bauKruptcy  law,  ib. 

whether  trust  for  maintenance  passes  to  creditors,  ib, 

life  interest  may  be  determined  on  bankruptcy,  429 

distinction  between  limitations  and  conditions  is  immaterial, i6. 

effect  of  gift  over  upon  bankruptcy  for  the  maintenance  of  the 
bankrupt  and  nis  family,  ih.,  430 

whether  bankruptcy  determines  a  power  of  appointing  to 
children,  430 

alienation,  what  it  includes,  ib, 

insolvency,  meaning  of,  431 

gift  over  upon  bankruptcy,  whether  it  includes  subsisting 
bankruptcy,  ib, 

effect  of  annulment  of  bankruptcy,  i5.,  432 

bankruptcy  during  pnor  life  estate,  432 

what  words  create  a  separate  use,  433 — 435 

corpus  as  well  as  income  may  be  given  to,  433 

effect  of  separate  use  on  curtesy,  to. 

separate,  own  use,  proper  hands,  434 

own  disposal,  where  the  legatee  is  married,  ih. 

receipt  clause,  t6. 

gift  for  maintenance,  435 

word  '*  sole  "  does  not  prinid  facie  create  separate  use,  iK 

under  what  circimistances  it  ma^,  ib.,  436 
what  words  create  a  restraint  upon  anticipation,  436—438 

restraint  upon  income,  436,  437 

■  corpus,  436 

the  restraint  determines  with  coverture,  437 

but  revives  on  a  second  marriage,  ib, 

whether  the  restraint  upon  anticipation  imposed  upon  the 
exercise  of  a  power  attaches  to  the  gift  in  default  of 
appointment,  438 
of  paying  a  legacy,  devise  upon,  charges  land,  585 

CONSENT, 

to  exercise  power  of  sale, 
by  infant,  331 

by  tenant  for  life  after  alienation,  ib, 
— — '  —  bankruptcy,  ib. 
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whether  survivor  of  class  can  give,  332 
to  investment, 

must  be  given  previously,  340 
marriage  with  (see  Condition),  419,  422—424,  456 

CONSISTING  IN, 

effect  of  words,  in  restraining  large  words,  176 

CONSTRUCTIVE  TRUST, 

whether  it  passes  under  general  woixls,  162, 163 

CONSUMABLE  ARTICLES 

cannot  be  given  in  succession,  439 

CONTINGENCY, 

may  be  transmissible,  379 
gift  upon,  must  be  literally  fulfilled,  378 
importing  no  more  than  determination  of  prior  estates,  379 
not  imported  into  gift  to  a  single  child,  384 
reflected  back  into  constitution  of  original  class,  ib, 
gift  to  a  class  upon  a  contingency  when  imported  into  the  constitu- 
tion of  the  class,  393,  394 
where  it  runs  through  a  series  of  limitations,  444,  445 
where  events  which  happen  include  named  events,  447 — 449 
gift  over  upon  death  treated  as,  449—451 

coupled  with,  451 — 456 

attaching  to  original  not  extended  to  substitutional  legatees,  463, 
464 

CONTINGENT  GIFT, 

when  it  carries  income,  127 — 130 
interest  on,  133,  134 

CONTINGENT  POWER, 
execution  of,  171 

CONTINGENT  REMAINDERS  (see  Vesting),  375-380 
incidents  of,  230,  231.  442,  443 
trustees  to  preserve,  Avhat  estiite  they  take,  324,  325 

CONTINGENT  WILL,  11 

CONTRACT  FOR  SALE, 

effect  of,  on  de\nse,  194,  195 

■  on  devise  of  trust  estates,  162,  163 

CONVERSION,  184—196 

what  effects,  184—186 

direction  to  consider  land  personalty,  184 

direction  to  divide,  ib. 

power  to  convert,  w. 

conversion  upon  request^  185 

power  to  continue  securities,  ib, 

discretion  controlled  by  general  intention,  t6.,  186 

— by  subsequent  limitation,  ib. 

whether  directed  for  all  pui^poses  of  the  will,  186 — 188 

direction  that  realty  should  form  part  of  personalty,  186 

gift  of  residue  of  proceeds  of  sale,  186,  187 
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CONVERSION— ^an<inu«rf. 

whether  residuary  bequest  passes  proceeds  of  sale  of  realty,  187 
direction  to  convert  at  a  certain  time  and  divide,  ib, 
absolute  direction  to  sell,  ib, 
mixed  fund  to  be  converted,  ib. 

when  the  personalty  and  proceeds  of  sale  of  realty  are  treated 
as  separate  funds,  188 
who  is  entitled  to  property  to  be  converted  but  undisposed  of,  ib.^  189 
heir  at  law  and  next  of  kin  are  entitled,  ib, 
direction  that  proceeds  of  sale  of  realty  are  to  be  part  of  the 

personal  estate,  189 
dechutition  that  the  proceeds  of  the  sale  shall  not  lapse  for 

the  benefit  of  the  heir,  ib, 
surplus  of  sale  of  roalty  directed  to  be  x>ersonal  estate  and 

given  to  the  executors,  ib, 
money  to  be  laid  out  in  land  results  for  next  of  kin,  ib, 
how  the  heir  and  next  of  kin  take  property  directed  to  be  converted, 
189,  190 
where  the  object  of  the  conversion  w^holly  fails,  189 
where  it  fails  partially,  ib, 
where  re^ty  is  directed  to  be  converted  and  charged  with 

debts,  190 
at  what  period  the  failure  of  the  purposes  of  the  conversion  is 

to  be  detenuined,  ib. 
personalty  to  be  laid  out  in  land  goes  to  next  of  kin  as  land,  ib, 
as  between  tenant  for  life  and  remainderman,  190 — 194 
wasting  property  must  be  converted,  190 
reversionary  property,  ifc.,  191 

specific  enjoyment,  Avhat  entitles  the  tenant  for  life,  191 
when  the  interest  of  successive  takers  are  not  opposed,  ib, 
settlement  of  an  absolute  interest,  ib, 
discretion  to  convert,  ib,  192 
power  to  retain,  192 
gift  of  enumerated  things,  t6.,  193 

a  pure  residue,  193 

rents  and  profits  when  there  are  only  leaseholds,  ib, 

property  specifically  given  at  death  of  tenant  for  life,  ib, 
trust  to  convert  at  death  of  the  tenant  for  life,  ib,,  194 
power  to  sell  with  consent  of  tenant  for  life,  194 
debts  must  in  all  cases  be  got  in,  ib, 
by  events  extraneous  to  the  will,  194 — 196 
effect  of  a  contract  for  sale,  194 
option  to  purchase,  ib, 
contract  to  build  a  house,  195 
sale  under  statutory  powers,  ib, 
notice  to  treat,  t6.,  196 
right  to  rents  and  profits  till  completion,  196 
sale  under  a  decree,  ib, 

conversion  into  fee  simple  of  renewable  leaseholds,  ib, 
trust  for,  when  it  should  be  exercised,  339 

COPYHOLDS, 

devise  of,  since  Wills  Act,  67 

effect  of  general  devise  on,  158. 

freebench  in,  barred  by  general  devise,  ib, 

devise  of  estate  tail  in,  306 

not  within  the  Statute  of  Uses,  323 

direction  to  sell,  effect  of,  329,  330 

contingent  remainders  in,  442 
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CORPORATION, 

whether  it  can  take  by  devise,  88 

CORPSE, 

property  in,  76 

COSTS, 

clause  enabling  trustee  to  charge,  346 

COSTS  OF  ADMINISTRATION, 

order  of  assets  for  payment  of,  576 — 578 

general  costs  of,  payable  ont  of  personalty,  577 

additional  costs  of  administering  realty  payable  out  of  realty,  ih, 

testamentary  expenses,  ib. 

special  case,  ib, 

what  included  in,  ib. 

mixed  residue  bears,  rateably,  578 

liability  of  unappointed  funds,  ib, 

how  far  descended  estates  arc  liable,  ib. 

COUSINS, 

meaning  of,  243 

COVENANT, 

not  to  revoke  will,  12 

to  leave  property  by  will,  ib, 

voluntary,  to  leave  money  by  will  to  charity,  284,  285 

to  settle,  property  preserved  from  lapse  not  within,  557,  558. 

CRANWORTH'S,  LORD,  ACT, 

effect  of,  in  allowing  maintenance,  130,  135,  344 

CREDITORS. 

right  of,  to  be  paid  out  of  intcstdte's  estate  raises  no  election,  81 

where  business  carried  on  after  death,  342,  343 

bequests  to,  whether  subject  to  lapse,  555,  556 

CREMATION, 

whether  legal,  77 

CROSS-REMAINDERS, 

implication  of  (see  Implication),  527 — 529 
when  the  class  to  take  under  is  ascertained,  247 

CROWN 

is  entitled,  in  default  of  next  of  kin,  to  chattels,  565 

not  entitled  to'  land  given  in  trust  for  sale,  ib, 

when  it  is  entitled  to  residue  not  attempted  to  be  disposed  of,  566 

CUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES,  108-112 
legacies  of  equal  amount  by  the  same  instrument,  108 
of  unequal  amount,  ib. 

by  different  instruments,  i&.,  109 

gift  of  residue  and  of  a  particular  legacy,  109 
when  the  instruments  are  substitutional,  ib. 
or  mere  repetitions,  110 

evidence  that  the  legacies  wei'e  meant  to  be  substitutional,  ib.^  Ill 

legacies  given  from  same  motive.  111 

li^Uity  of,  to  the  incidents  of  original  gift,  ib.,  112 
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CUETESY, 

effect  of  separate  use  upon,  433,  434 

husband  of  devisee  entitled  to,  where  devise  saved  from  lapse  by 
sect  33|  557 

CUSTOM, 

evidence  of,  admissible,  91, 198 

CY  PRiS, 

doctrine  of,  411,  412 

is  a  rule  of  construction,  411 

applies  to  execution  of  a  power  by  will,  ib, 

the  parent  will  take  an  estate  tail  when  the  propeily  will  go  in  the 

course  marked  out,  ih. 
may  be  applied  to  some  of  a  class  and  to  part  of  the  property 

included  in  a  devise,  ib, 
applies  though  the  will  gives  joint  estates  tail  to  children,  ib, 
does  not  apply  where  the  property  would  not  go  in  tlie  course 

marked  out  by  the  testator,  ii. 
whether  it  api)lie8  where  the  intention  is  to  create  life  estates  for 

ever,  411,  412 
does  not  apply  where  estates  in  fee  are  given  to  children,  412 
does  not  apply  to  personalty  or  to  a  mixed  fund,  ib, 
in  case  of  gifts  to  charity  (see  Charity),  277—281,  290 


D. 

DEATH, 

when  the  will  speaks  from  the,  94, 144,  155,  156 

before  date  of  will  of  original  legatees,  effect  of,  on  substituiional 

gift  (see  Substitution),  459—463 
before  a  given  age,  gift  over  upon,  446 — 449 
in  case  of,  gift  over  upon  (see  Gift  Over),  449,  450 

before  vesting, (see  Vesting),  481,  482 

before  payment, (see  Payment),  482—485 

before  receipt, (see  Receipt),  486,  487 

DEATH  WITHOUT  CHILDREN, 

gift  over  upon,  when  children  will  be  read  issue,  492 

whether  it  means  children  living  at  the  death,  493 
does  not  give  children  any  interest  by  implication, 
524,  525 

DEATH  WITHOUT  HAVING  ANY  CHILD, 
gift  over  upon,  construction  of,  492,  493 

DEATH  WITHOUT  ISSUE, 
gift  over  upon, 

influence  of,  upon  the  prior  estate, 
in  the  case  of  realty, 

effect  of,  pn  prior  devise  in  fee,  302 

on  prior  devise  for  life,  520,  521 

on  the  rule  in  Shelley's  case,  315,  318, 

319 
in  the  case  of  personalty. 

on  a  bequest  to  A.  lor  life,  348 

to  A.  for  life,  then  to  the  heir  of  his 

body,  ib. 
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DEATH  WITHOUT  ISBVE-'ConHmud. 

on  a  bequest  to  A.  and  his  issue,  349,  350 

to  A.  for  life  and  then  to  hia  issue, 

350,  351 
provision  of  Conveyancing  Act  as  to,  451 
when  the  defeasibility  will  be  limited  within  a  certain  period 

(see  Gifts  Over),  451 — 456 
eflfect  of  sect.  29  of  the  Wills  Act  upon,  494,  495 

at  what  time  the  failure  must  take  place  where  it  is 

confined  within  a  certain  time,  494 
where  the  devise  is  to  persons  then  living,  ib. 
death  without  issue  male  is  within  the  Act,  495 
the  section  does  not  apply  to  heirs  of  the  body,  ih, 
in  what  cases  the  referential  construction  of,  will  be  adopted, 
in  the  case  of  realty.  495—498 

where  the  gift  over  is  in  default  of  such  issue 
after  limitations  in  tail.  495  ^ 

to  children  in  fee,  ib. 

intention  that  children  were  to  take  in 

tail,  ib.,  496 
after  limitations  for  life,  496 
— giving  first  son  a  life  in- 
terest and  other  sons  estates  tail,  ib. 
where  the  word  such  is  inaccurately  used, 
496,  497 
where  the  gift  over  is  in  default  of  issue  merelv 
after  limitations  to  issue  in  fee  or  in  tail, 

497 
to  some  of  the  issue,  i6., 

498 
where  the  failure  of  issue  is  restricted  to 

the  ancestor's  death,  498 
after  a  power  to  appoint  issue,  ib. 
where  the  limitations  to  issue  are  con- 
tingent, ib. 
after  limitatiens  to  issue  without  words 
of  inheritance  before  the  Wills  Act 
ib. 
in  the  case  of  personalty, 

after  gifts  to  children  absolutely,  498,  499 
when  the  gifts  to  children  are  contingent,  499 
construction  assisted  by  other  limitations,  ib. 
Avhere  all  the  issue  are  provided  for,  i6.,  500 
after  a  gift  to  a  parent  and  children  jointly,  500 
gifts  over  before  the  Wills  Act,  500—505 

where  they  import  an  indefinite  fjEiilure,  500 
where  the  failure  of  issue  will  be  restricted, 

where  the  issue  is  the  testator's  own  issue,  i6.,  601 
where  the  ulterior   limitations  are  for  payment  of 

debts,  500 
where  the  gift  over  is  upon  death  under  twenty-one 

without  issue,  501 
gift  over  on,  at,  or  after  the  death  of  the  iMirent,  ib. 
direction  to  pay  a  sum  of  money  on  the  decease  of  the 

parent,  502 
gif  over  to  persons  "  then  living,"  ib. 

■      class  ascertainable  upon  some   collateral 
event,  503 
survivorsi  ib. 
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DEATH  WITHOUT  ISSUE- conimMerf. 

where  Burvivor  means  those  who  survive  the  failure,  503 
where  survivorship  is  only  between  the  deviseea,  Up. 
pift  over  to  named  person,  504 
intention  to  confer  personal  enjoyment,  i6. 
where  the  subsequent  estates  are  all  for  life,  %b, 
where  the  estate  devised  is  pwr  autre  vicy  ib, 
where  the  estate  devised  is  a  reversion  limited   in 
failure  of  certain  lines  of  isbue,  504,  505 

DEATH  WITHOUT  LEAVING  CHILDREN, 
(See  Leaving),  492,  493 

DEBTS, 

gift  in  satisfaction  of,  raises  election^  78,  79 

of  a  third  person,  release  of,  may  raise  election,  80 

gift  of  a  particular,  is  specific,  103 

gift  of,  wnen  adeemed,  115 

owing  from  legatee,  right  to  retain,  117,  118 

are  profits  of  year  when  paid,  127 

interest  on  legacy  in  satisfaction  of,  133 

bequest  of,  meaning  of,  144 

book,  t6.,  151  ^ 

general  direction  to  pay,  executes  general  power,  171 

whether  it  executes  it  pro  tantc  oidy,  172 

direction  to  pay,  effect  of,  on  estates  of  trustees,  323,  326 

(See  Tbustbks,  Estates  or.) 
charge  of,  effect  of,  on  estates  of  trustees,  322,  326 

whether  it  gives  executors  a  power  of  sale,  335 — 337 

power  to  give  receipts  implied  from,  338 

contracted  by  executor,  339 

accumulation  for  payment  of,  whether  void  for  perpetuity,  404 

excepted  from  Thellusson  Act,  414, 

415 
uhat,  are  excej^ted  from  Thellusson  Act,  415 
devise  after  pa3rment  of,  is  vested,  443 
order  of  assets  for  payment  of  (see  Assets),  570 — 676 
charge  of,  what  creates  (see  Charge),  582 — 585 
what  debts  are  within  a  charge  of,  580 — 582 
satisfaction  of,  by  legacies  (see  Satisfaction),  546 — 548 

DECREE, 

sale  under,  effect  of,  upon  conversion,  196 

DEDUCTIONS, 

free  from,  effect  of  gift,  137 

DEED, 

when  it  may  take  effect  as  a  will,  9, 10 

DEFAULT  OF, 

devise  in,  persons  to  take  under  prior  limitations  ivhen  it  is  a  re- 
mainder,  442 

DEFAULT  OF  HEIRS, 

devise  in,  to  collateral  heir,  301  302 

DEFAULT  OF  ISSUE, 

(See  Death  without  Issue. 
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DEFEASIBILITY, 

period  of,  when  it  ceasea  in  gifts  to  survivow,  471—474 

(See  Survivors.) 
when  restricted  in  jjifts  over  upon  death  coupled  with  con- 
tingency (see  Gifts  Over),  451 — 456 

DELEGATION, 

of  testamentary  power,  11, 19 

DELUSION, 

effect  of,  on  testamentary  capacity,  13 

DEMONSTRATIVE  LEGACIES, 
what  ^re,  99 

gift  of  money  out  of  stock,  101,  102 
charge  upon  a  particular  fund,  101, 104 
gift  of  money  invested  in  a  particular  way,  102,  103 
direction  to  pay  out  of  a  paiiicular  fund,  105,  100 

DEPENDENT  RELATIVE  REVOCATION,  34,  35,  533 

DESCENDANTS, 

meaning  of^  247 

DESCRIPTION 

ofthings,  91—98 

what  evidence  admissible,  91 
word  with  ordinary  meaning,  92 
devise  of  estate  by  name,  ib, 

estate  of  or  at  A.,  ih. 

patent  ambiguit;^,  symbols,  ik 

property  answering  description  alone  passes,  92,  93 

reference  to  occupation,  tfc. 

to  title  oy  which  lands  derived,  93 

to  county,  ib 

lands  at  or  near  A.,  ib, 

at  A.,  ib. 

manufactory  in  a  street,  ib. 

property  held  under  lease,  i&.,  94 

everything  included  in  name  at  death  passes,  94 

part  inaccurate,  t&. 

inconsistency,  &, 

name  followed  by  occupation,  95 

'  locality,  ib. 

leading  words  of,  what  are,  ib, 
nothing  to  answer,  t6.,  96 
specific  bequests,  96 
some  out  of  more,  ib. 
pift  of  what  legatee  selects,  ib. 
inaccuracy,  97 

things  sold  before  date  of  will,  ib. 
increase  of  value  passes  unless  excluded,  96,  97 
inaccuracy  does  not  avoid  gift^  97 
inaccurate  description  of  cnmty,  277 
of  persons,  197—213 

what  evidence  admissible  to  explain,  197 
person  folly  answering  description,  lb. 
by  Christian  name  or  initials,  t&.,  198 
persons  unknown  to  testator,  198 
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DESCRIPTION— «m«nM^rf. 
nicknames,  198 

Eatent  ambiguity,  ib 
lankfi  not  supplied,  t6.,  199 
inaccurate  description,  199 
name  accurate,  description  inaccurate,  ib. 
name  inaccurate,  description  accurate,  200 
equivocation,  i6.,  201 
equivocation  on  face  of  will,  200^  201 

-  explained  by  will,  201 
nephews,  whom  it  includes,  201, 202 
some  one  to  answer  name,  some  one  description,  202 
a  second  son  of  R  where  A.  first  son,  t6.,  203 
elaborate  description  prevails,  203 
description  supplying  motive,  ib. 
gifts  to  persons  filling  a  cha^cter,  5i03— 213 

whether  the  person  to  take  under  particular,  may  dejiend  on  some 
future  act  of  the  testator,  58,  59 

DEVISABLE, 

what  is,  66—71 

copyholds,  67 

lana  liable  to  escheat,  i5. 

estate  pur  autre  vie  to  a  man  and  his  heirs,  ib.^  68 

title  by  possession,  68 

right  to  sue  in  testator's  name,  ib, 

property  held  in  joint  tenancy  is  not,  ib. 

trusts,  70,  71 

DEVISE 

of  land  is  specific,  though  it  be  residuary,  104 

■  on  trust  for  sale  and  division  is  specific,  ib. 

■  by  general  words,  155 — 174 

DEVISEE, 

who  may  be,  88 — ^90 
corporations,  88 
aliens,  i&.,  89 
felons,  89 
outlaws,  t&. 
attesting  witnesses,  89,  90 

DEVOLVE, 

stirpital  force  of  the  word,  238 

DIE  WITHOUT,  &c., 

(See  Death  without,  &c.) 

DIRECTION 

to  pay  debts, 

executes  a  general  power,  171 

whether  it  executes  it  pro  tanto  only,  172 

effect  of,  in  creating  a  charge  upon  realty,  582—584 

DISCRETION 
of  trustees, 

to  convert,  when  controlled  by  context,  185, 186 ' 

effect  of,  upon  specific  enjoyment,  191, 192 

to  apply  to  charity  and  other  poiposesi  278^  279,  287 
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DISCRETION  -continued. 

to  distribnte  to  charity  not  interfered  with,  281 
to  sell,  whether  suspended  by  action,  334,  335 
to  convert,  how  it  should  be  exercised,  339 
to  maintain,  when  not  controlled,  344,  345 
to  ap]>ly  money  for  legatee,  361,  362 
to  purchase  annuity,  364,  365 
no  implication  where  not  exercised,  526 
to  apply  interest  for  maintenance,  effect  of  upon  yesting,  387, 
388 

DISPOSITION 

by  testator  of  property  not  his  own,  what  amounts  to,  78 — 87 

when  he  is  entitled  in  moieties,  82 

■  "  subject  to  a  charge,  83 

— ^_— —  to  the  reversion,  ib. 

■-  subject  to  dower,  ib,,  84 

powers  of  management  and,  distinguished,  518,  519 
power  of,  supei-added  to  an  absolute  interest,  352,  353 
— ^ a  life  interest,  t6.,  440 

DISSENTERS, 

position  of,  as  regards  charitable  gifts,  273 

DISTRIBUTION, 

per  capita  and  per  stirpes,  237 — 241 

gift  to  children  of  several  parents  goes  per  capita,  237 

gift  to  several  and  their  issue,  238 

gift  to  surviving  children  and  their  issue,  ib. 

effect  of  a  direction  that  parents  and  children  arc  to  be  classed 

together,  ib, 
the  word  "  respective  "  has  a  distributive  force,  ib, 
force  of  the  word  devolve,  ib, 
effect  of  a  direction  to  distribute  per  stirpes,  ib. 
"whether  the  distribution  will  be  per  stirpes  throughout,  239 
gift  to  parents  for  life  and  then  to  their  children,  239,  240,  349— 

351 
substitutional  gifts,  240 
how  the  stirpes  are  to  be  ascertained,  241 
gift  to  the  families  of  A.  and  B.  goes  to  children  of  A.  and  B.  per 

capita,  251,  252 
whether  in  gifts  to  next  of  kin  the  statute  fixes  the  proportions  as  well 

as  the  persons,  259,  260 
w^hen  gift  over  limited  to  period  of,  449 — 456 

DISTRIBUTION,  WORDS  OF, 
superadded  in  caee  of  realty, 

in  devise  to  A.  and  the  heirs  of  his  body,  307 
in  devise  to  A.  and  his  is3ue,  308,  309 
in  devise  to  A.  for  life,  remainder  to  his  heirs,  314,  315 
in  devise  to  A.  for  life,  remainder  to  his  issue,  319,  320 
superadded  in  case  of  personalty, 

bequest  to  A.  for  life,  remainder  to  his  heirs,  348,  349 
A.  for  life,  remainder  to  his  issue,  350,  351 

DISTRIBUTIONS,  STATUTE  OF, 
effect  of  a  reference  to,  259,  260 
whether  it  regulates  the  proportions  as  well  as  the  petsonii,  ib. 


640  INDEX. 

DIVESTING, 

incapacity  of  donee  over  to  take  la  immaJterial,  446,  446 
in  tlie  case  of  Bubstitutional  gifts  to  aarvivoTs,  446 

^_»  to  cbildren,  t6. 

takes  effect  to  far  as  necessary  to  give  effect  to  gift  over,  f6.,  447  (sec 

Gifts  Over) 
period  for,  when  limited,  451 — 456 

DIVORCE, 

effect  of,  on  gift  to  husband  and  wife,  206 

DOMESTIC  SERVANTS, 
meaning  of,  204 

DOMICILE 

will  of  personalty  governed  by,  3,  4 

rules  for  ascertaining,  3 — 8 

governs  legitimacy  of  children,  214,  215 

DOWER, 

what  is  an  intention  to  dispose  of  widow's,  before  the  Wills  Act, 

83—86 
Icgacv  in  lieu  of,  what  it  includes,  84 
whether  legacy  in  lieu  of,  bars  claim  as  next  of  kin,  563 

DUPLICATE  WILL, 

effect  of  destruction  of,  42 

DUTY  (see  Legacy  Duty),  136 

(See  Apfkndix,  612—614.) 


R 

EASEMENT, 

what  words  will  pass  an,  151 
right  of  way,  ib. 

EDUCATION  AND  RELIGION, 

of  children,  directions  as  to,  75,  76 
gift  for  purposes  of,  271 

EFFECTS, 

meaning  of,  154 

EJUSDEM  QENEBIS, 

doctrine  of,  175—179,  519 

ELDER  AND  YOUNGER, 
meaning  of,  209 — 213 
primd  facie  refers  to  birth,  209 
may  mean  only  child,  ib, 
eldest  son  of  his  father,  210 

in  what  cases  elder  son  means  son  taking  the  estate,  211 — 213 
younger  children  may  mean  children  not  provided  for,  211,  212 
under  what  title  a  son  must  take  tlie  family  estate  in  order  to  be 

excluded,  212 
at  what  tune  the  claas  is  to  be  ascertained,  i&.,  213 
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ELDEST  SON, 

when  used  as  a  word  of  limitation,  310 

ELECTION,  78—87 

when  it  arises,  78 

compensation  by  person  electing  is  a  charge  on  his  interest,  ib. 

legatee  must  elect  for  or  against  the  whole  instrument,  ib, 

gift  in  lieu  of  dower  limits  election  to  that,  ib. 

gift  in  satisfaction  of  a  debt  raises  election,  t6.,  79 

only  arises  between  title  dehors  and  under  the  will,  79 

does  not  arise  where  one  of  two  gifts  is  onerous,  ib, 

nor  between  two  clauses  of  same  will,  ib, 

distinguished  from  conditions,  ib, 

to  raise,  testator  must  dispose  of  something  not  his  own,  ib.,  80 

erroneous  belief  not  sufficient,  80 

release  of  debt,  when  it  raises,  ib. 

in  respect  of  what  property  of  the  legatee  it  arises,  ib,,  81 

at  what  time  the  title  of  the  legatee  must  have  accrued,  80 

does  not  arise  when  the  testator  appoints  under  a  special  power,  and 

superadds  illegal  conditions,  81 
it  does  if  the  whole  appointment  is  invalid,  ib. 
what  is  a  disposition  by  the  testator  of  property  not  his  own,  82 
general  words  limited  to  testator's  own  property,  ib. 
when  the  testator  is  entitled  in  moieties,  ib. 
when  the  testator  is  entitled  subject  to  a  charge,  83 

to  the  reversion,  %b. 

dower,  intention  to  dispose  of  lands  free  from,  83 — 85 

disposition  of  after-acquired  lands  before  the  Wills  Act,  85 

when  the  heir  is  put  to  election,  ib.,  86 

next  of  kin  of  married  woman,  when  put  to,  86 

to  raise,  there  must  be  a  gift  of  free  disposable  property,  ib.,  87 

EMBLEMENTS, 

when  devisee  takes,  146 

ENDOW 

a  charity,  gift  to,  288 

fiNJOYMENT, 

postponement  of,  does  not  affect  vesting,  376 

legatee  having  vested  interest  is  entitled  to,  at  twenty-one,  428 

specific,  by  tenant  for  life  (see  Conversion),  190 — 194 

"ENTITLED," 

meaning  of,  in  clause  of  exclusion,  211 

gift  over  upon  death  before,  whether  it  refers  to  vesting,  482 


upo: 
of,  1 


meaning  of,  in  shifting  clauses,  506 

ENTIRETIES, 

tenants  by,  how  created,  300 

ENUMERATION, 

of  particulars,  effect  of 

in  making  gift  specific,  106 

in  restricting  large  words,  175 — 179 

in  giving  tenant  for  life  specific  enjoyment,  192,  193 

EN  VENTRE, 

child  (see  Child  en  Ventre),  224,  225,  232,  234,  310,311 

EQUITY 

to  settlement,  not  out  of  property  held  by  entireties,  300 
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EQUIVOCATION, 

when  it  ai  ines,  200—202 

when  two  persons  equally  answer  same  description,  200 
when  part  of  a  description  applies  eqoally  to  two  persons  and 

the  rest  to  no  one,  i6. 
father  and  son  niay  both  equally  answer  description,  i6. 
immaterial  that  will  on  tlie  face  discloses  an,  lo.,  201 
does  not  ari^e  between  two  antecetients  in  the  same  will,  201 
may  be  explain ed  by  the  will  itself,  ib. 
w^hether    it    arises    between    nephews    proper   and     wife's 

nephews,  ib, 
does  not  arise  where  part  of  a  description  applies  to  one  person, 

part  to  another,  202 

ERASURES 

in  will,  29—31 
revoking  effect  of,  35,  36 

ESCHEAT, 

will  of  lands  liable  to,  67 

whether  it  reunites  freeholds  with  manor,  148,  149 

who  entitled  in  case  of,  564 

effect  of  Intestates  Estates  Act,  1884,  564 

ESTABLISH, 

gift  to,  a  charity,  287 

ESTATE, 

at  A.  and  of  A.,  what  passes  under  devise  of,  92,  93 

when  it  will  pass  realty,  151,  152 

devise  of,  whether  it  executes  a  general  power  over  realty,  163,  164 

when  it  will  pass  the  fee,  303 

ESTATE  AND  POWER, 

distinguished,  329,  352,  353 

ESTATE  FOR  LIFE 

in  consumable  property,  440 

gift  at  the  death  of  the  legatee,  ib.,  450 

in  annuity  what  creates,  3(36 

for  life  ol  A.  and  B.,  duration  of,  369 

ESTATE  PUR  AUTRE  VIE, 

limited  in  tail,  whether  devisable,  66,  67,  68 
whether  fee  passes  without  words  of  limitation,  303 
during  lives  of  A.  and  B.  duration  of,  369 
executory  gift  over  of,  invalid,  442 
devise  on  failure  of  issue  of  an,  504 
descent  of,  565 

ESTATE  TAIL,  306—311 

heirs  explained    by  the    context  as  equivalent    to    heirs  of  the 

body,  301 
devise  to  several  and  their  heirs  successivelv,  ib, 
effect  of  gift  over  in  default  ot  heirs  to  a  collateral  heir,  ib, 
effect  of  gift  over  in  default  of  issue  on  prior  devise  in  fee,  302 
words  of  limitations  proper  to  pass,  306 — 309 

devise  of  copyholds  to  A.  and  heirs  of  his  body,  306 

heirs  of  the  oody  or  issue,  ib, 

heirs  male,  heirs  lawfully  begotten,  ib. 

effect  of  wonls  of  limitation  superadded,  i5.,  307 
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ESTATE  TAlL-^ontinued. 

eflfect  of  words  of  distribution  superadded,  306 
"  the  elder  son  to  be  preferred  to  the  younger,"  ib.,  307 
the  heirs  of  the  body  must  be  the  heirs  of  the  ancestor,  307 
heirs   of   the  body   and    heirs    on    the  body  of   the  wife 

begotten,  ib. 
limitation  to  heirs  of  body  of  persons  who  may  marry,  ih. 
devise  to  A.  or  the  heirs  of  his  body,  308 
devise  to  A.  and  his  issue  passes  an  estate  tail,  ib. 
eHect  of  words  of  distribution,  309 
devise  to  several  and  their  issue  and  their  heii-s  as  tenants  in 

common,  ib. 
by  the  operation  of  the  rule  in  WilcTscase  (see  Wild's  Cask), 

310,  311 
by  the  operation  of  the  rule  in  Shelley's  case  (see  Shellef's 

Case),  312—320 
by  implication  (see  Implication),  620,  521 
by  the  cy  prhs  doctrine  (see  Cy  pees),  411,  412 
words  creating  an,  in  realty  give  absolute  interest  in  personalty,  348 
gift  over  of  personalty  after  estate  tail,  439,  440 
cannot  be  created  in  an  annuity,  364 
condition  against  marriage  annexed  to,  void,  421 

barring  void,  428 

conditions  to  determine,  i6. 

ESTATES  OF  TRUSTEES  (see  Trustees),  321-327 

ET  CJETERA, 

what  it  passes,  175 

EVERY, 

effect  of  in  a  direct  gift,  296 

gift  over  on  death  of,  construction  of,  370 

EVIDENCE, 

of  testamentary  intention,  10,  11 
declaration  as  to  execution  not  admissible,  G3 
as  to  what  constitutes  wiU,  29 

alterations,  ib. 

of  contents  of  lost  will,  42,  43 

of  trust  when  athnitted,  59 

of  secret  trust,  i6.,  60 

of  testator's  meaning,  what  admitted,  91 

that  two  instruments  duplicates,  110 

of  meaning  of  description  of  persons,  197 

nicknames,  initials,  198 

patent  ambiguity,  ih. 

blanks,  ih. 

in  cases  of  equivocation,  200,  201 

of  marriage  by  reputation,  215 

of  intention  to  benefit  certain  children,  228 

to  rebut  satisfaction,  541 

entries  after  date  of  will,  551 

that  advances  intended  to  be  a  gift,  ih. 

to  support  executor's  title  to  residue,  567 

EXCEPTION, 

of  property  out  of  devise,  what  it  includes,  156 

in  fee,  parses  fee,  306 

from  a  residue,  for  particular  purpose,  181 

TT  2 
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EXCHANGE, 

before  date  of  ^vill  of  thine;  flj^cificallj  given,  effect  of,  97 
l)ower  of,  whether  iuaerted  iu  seltlement,  518, 519 

EXCLUSION, 

clauBes  of,  211,  212 

from  being  next  of  kin,  261,  262,  563,  564 

EXECUTION, 

of  powers  (see  Powers),  163—174 

EXECUTORS, 

special,  of  parts  of  property,  72 

(lelegation  of  power  to  appoint,  tb. 

appointed  by  several  instniments,  tb. 

acconling  to  tenor,  73 

used  as  a  word  of  purchase,  268 — 270 

gift  to  A.  or  his,  does  not  go  to  next  of  kin,  268,  656,  657 

whetlier  they  take  in  trust  or  beneficially,  268 

gift  to,  in  respect  of  office,  ih. 

wliat  is  an  acceptance  of  the  office,  269 

wlien  the  executor  is  entitled,  though  he  does  not  act,  ih. 

duration  of  annuity  to,  for  his  trouble,  372 

gift  of  residue  to,  whether  beneticial  or  in  trust,  269,  270 

whether  gift  to,  is  a  gift  to  a  class,  660 

lined  as  a  word  of  limitation  of  realty,  301 

— — of  j)ersonalty,  347 

when  they  take  beneficially,  ih. 

when  they  have  implied  power  of  sale  over  real  estate,  335 — 337 

land  directed  to  be  sold  to  pay  debts  and  legacies,  335 

^— ^— to  create  a  mixed  fund  for  division,  ih. 

direction  to  sell  and  divide  proceeds,  ib. 

effect  of  Lord  St.  Leonards'  Act,  i6.,  336 

devise  to  trustees  subject  to  charge  of  debts,  336 

beneficial  devise  subject  to  debts  to  a  person  who  is  executor, 
ib. 

similar  devise  to  person  not  executor,  ib. 

effect  of  a  general  charge  of  debts,  t6.,  337 
direction  to,  to  sell  lands,  effect  of,  329,  330 

copyholds,  330 

when  acting,  may  sell,  ib. 

power  of  sfde  to,  »6. 

whether  it  survives,  ib. 

whether  executor  of,  can  sell,  ib, 

power  of,  over  personalty,  339 

lease  by,  340,  341 

cannot  carry  on  business  without  power,  341 — 343 

appointment  of,  whether  it  executes  a  general  power,  171 

when  lapsed  legacy  goes  to,  554,  556, 557 

when  they  take  residue  undisposed  of,  566<-  569 

effect  ot  Lord  St.  Leonards'  Act,  566 

contrarv  intention,  ih. 

the  Act  does  not  apply  where  there  are  no  next  of  kin,  ib, 

they  do  not  take  lapsed  or  void  legacies,  ib. 

nor  residue  given  on  trust,  ib. 

nor  when  they  are  treated  as  trustees,  567 

nor  where  there  is  an  intention  to  dispose  of  the  residue  not 
carried  out,  ib. 

legacy  to  a  sole  executor  makes  him  trustee,  ib. 
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EXEC  QTORS— continued 

unless  the  legacy  can  be  accounted  fur  as  an  exception  out  of 

a  larger  gift,  668 
equal  legacies  to  several  executors  make  them  trustees,  ib, 
effect  of  unequal  legacies,  t6.,  569 
legacy  to  an   executor    for    his  trouble   converts  all,  into 

trustees,  ih, 
executors  appointed  for  special  reasons  take  on  trust,  ib, 

EXECUTORY  INTERESTS, 

and  i*emainders  distinguished,  441,  442 

(See  Gifts  Ovbr,  Divesting.) 

EXECUTORY  TRUST,  514-519 

for  A.  and  her  children,  how  executed,  296 

whether  children  take  jointly  or  in  common,  299 

what  is  an,  514 

direction  to  purchase  lands  to  be  held  on  trusts  of  another  instru- 
ment is  not,  ib. 

distinction  between  mariiage  articles  and  wills,  i&.,  515 

how  fai*  rule  in  ShcUy'a  case  applies  to,  515 

direction  to  settle  on  A.  and  the  heirs  of  his  body,  ib. 

■ A.  for  life,  remainder  to  his  heirs,  ib. 

effect  of  gift  over,  if  first  taker  dies  without  issue,  ib. 

direction  to  make  a  strict  entail,  ib. 

direction  to  settle  property  to  go  with  a  title,  516 

effect  of  words  as  rar  as  rules  of  law  permit,  ib. 

dii'ection  to  settle  upon  marriage,  ib, 

how  executed,  517 

in  what  cases  tenant  for  life  will  be  unimpeachable  for  waste,  t6.,  518 

settlement  to  the  separate  use  will  be  with  restraint  on  anticipation, 
518 

wliat  powers  will  be  inserted  in  execution  of,  ib.,  519 

EXONERATION, 

of  specific  legacies,  118,  119 

from  liabilities  created  by  the  testator,  118 

incident  to  the  thing,  i6.,  119 

of  mortgaged  property,  120 — 126 

devise  of  land  '^ subject  to"  the  mortgage,  120 

effect  of  charge  of  the  mortgage  on  the  land  in  distinct 

sentence,  120, 121 
Locke  King*s  Act,  ib. 
the  amending  Acts,  121,  122 

Crown  taking  in  default  of  next  of  kin  is  within  the 

Act,  122 
heir  by  descent  from  person  dying  after  December  31, 

1854,  not  entitled  to  exoneration,  122 
copyholds  within  the  Act,  ib. 
laiids  on  trusts  for  sale  not  within  the  Act^  ib. 
apportionment  of  mortgage,  123. 
leaseholds  whether  within  Acts,  ib. 
mortgages  by  deposit  are  within  the  Act,  ib. 
general  charge  is  not,  ib. 
nor  covenant  to  pay  a  mortgage,  ib. 
lien  on  lands  purchased  by  testator  is,  ib. 
effect  of  general  direction  to  pay  debts,  124 
direction  to  pay  debts  out  of  personal  estate,  ib. 

_— — »— mortgages  out  of  au  insutticient  fund, 

125 
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EXONERATION— con/mtft?rf. 

what  proportion  of  mortgage  mortgaged  lands  bear, 

125|  126 
mortgaged  land  devised  to  several,  126 
coUateral  mortgages,  %b» 

charge  as  between  land  given  by  deed  and  devised,  ib, 
of  personalty  from  payment  of  debts,  688—693 
by  exprcHs  wonls,  688 

wliether  gift  over  of  the  fund  is  necessary,  ib,,  589 
whetlier  personalty  exonerated  is  exonerated  in  iavour  of  next 
of  kin,  689 
on  the  general  context, 

charge  of  debts  on  realty  will  not  effect,  ib. 
whether  devise  on  condition  of  pav-ing  debts  will  effect,  ift. 
effect  of  express  charge  of  certain  (lebts  on  |>erBonaltv,  590 
gift  of  realty  and  pei-sonalty  on  trust  to  pay  debts,  %h. 

■— ~  " ■  to  convert  and  pav  debts, 

tb. 

discretion  of  trustees  to  sell  realty,  ib. 

realty  to  be  sold  and  fall  into  personalty,  iJ. 

income  of  i-ealty  and  personalty  charged  with  debts,  i6.,  591 

gift  of  residue  of  real  and  personal  estate  charges  realty  but 

does  not  exonerate  personalty,  591 
charjje  of  testamentary  expenses  on  realty,  where  personalty 

is  specifically  given,  ib. 
legacies  charged  on  land  where  personalty  si^ecifically  given,  ib. 
effect  of  specific  gift  of  personalty  to  executor,  592 
effect  of  charge  of  particular  debts  on  realty,  ib. 
gift  of  knd  after  payment  of  debts,  593 

F. 
FAILURE, 

of  prior  gift  through  want  of  persons  to  take,  where  the  gift  over  is 

on  failure  of  those  persons  in  a  particular  wav,  448,  449 
of  prior  gift  by  lapse,  will  not  make  invalid  gift  oVer,  valid,  427, 440 

FAILURE  OF  ISSUE.    (See  Death  without  Issue.) 

FALSA  DEMONSTRATIO  NON  NOGET, 

application  of  the  maxim  (see  Description),  94—96,  199—201 

FAMILY,  . 

meaning  of,  250 — 262 

in  devises,  250 

direction  to  secure  to,  ib. 

in  bequests  means  children,  tb.,  261 

whether  illegitimate  child  included,  251 

when  it  means  next  of  kin,  ib. 

may  include  husband  or  wife,  ib. 

power  to  appoint  to,  ib. 

w^hen  gift  to,  will  be  void  for  uncertainty,  ib. 

gift  to  several  families  goes  per  capita,  ib.,  252 

precatory  trust  for,  366 

FARM, 

will  pass  a  leasehold  as  well  as  a  freehold  part,  159 

FARMING  STOCK, 
meaning  of,  140 
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FEE  SIMPLE, 

what  words  will  pass,  301 — 306 

devise  to  A.  and  his  heirs,  301 

A.  and  his  lawful  heirs,  ib. 

A.  and  his  executoi-s,  ib, 

when  heirs  equal  to  heirs  of  body,  ib. 
gift  over  in  default  ol  heirs  to  collateral  heir,  *6.,  302 
gift  over  in  default  of  issue,  302 
when  it  will  pass  without  words  of  limitation,  303—  306 
in  wills  Ijefore  the  Wills  Act, 

words  property  or  estate,  303 

recital  of  intention  to  dispose  of  all  his  estate,  ib. 

words  moiety,  part,  or  share,  ib. 

charge  upon  the  devisee,  ib.,  304 

discretionary  trust  imposed  on  devisee,  304 

charge  upon  the  land  generally,  ib. 

express  estate  for  life  not  enlarged,  ib. 

gift  over  upon  death  of  devisee  under  twenty-one,  ib. 

— ^—    upon  death  under  twenty  one  without  issue,  i5, 

— ^—    upon  death  of  the  parent  without  children,  ib., 

306 
devise  of  rents  and  profits  or  income,  305 
devise  of  specific  sum,  t^. 
exception  of  pi-opei-ty  out  of  a  devise  in  fee,  carries 

fee,  ib. 
devise  to  trustee  and  his  heirs  in  trust  for  A.,  ib. 
since  the  Wills  Act,  306 

contrarv  intention  within  the  Act,  ib. 
by  the  operation  of  the  rule  in  Shelley's  case  (see  Shelley^s  case), 

312—320 
when  trustees  take,  321 — 327 
conditional,  how  crfeated,  364 
implication  of  (see  Implication),  523 — 527 

FELONS, 

wills  of,  whether  valid,  17,  18 

personalty  vested  in,  during  sentence  is  forfeited,  89 

FINES  FOR  RENEWAL, 

apportionment  of,  between  successive  interests,  598,  599 

FIRST 

son,  gift  to  a,  whether  it  refers  to  order  of  birth,  208,  209 

FIRST  AND  SECOND  COUSINS, 
meaning  of,  243 

FIRST  HEIRS  MALE, 

when  used  as  words  of  limitation,  317,  318 

FOREIGN  BONDS, 

meaning  of,  145 

FOREIGN  CHARITY, 

whether  court  will  settle  a  scheme  for,  281 

bequest  to,  of  proceeds  of  sale  of  land  in  England,  289,  290 

FOREIGN  HEIR, 

when  put  to  election,  86 
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FOREIGN  PROBATE, 
etiect  of,  63,  64 

FORFEITURE, 

abolitiun  of,  17, 18 

FRAUD, 

probate  concluBive  as  to,  20,  66 

of  executor  in  asauming  office,  disentitles  him  to  legacy,  269 

assumption  of  character  by,  204 

FREEBENCH, 

What  is  an  intention  to  disjjoee  of  widow's  right  to,  83—84 
whether  barred  by  a  general  devise,  168 

"  FREEHOLD  LANDS,'' 
devise  of,  93 
when  it  passes  leaseholds,  160 

FREEHOLDS, 

effect  of  general  devise  on  (see  Gene&al  Wokdb),  155,  156 

FRIENDLY  SOCIETY, 

gift  to,  whether  charitable,  272 

FRIENDS, 

gifts  to,  248,  252 

FROM 

and  after,  effect  of,  upon  vesting,  377 
A.  downwards  includes  A.,  227 

FUNDS, 

gift  of  money  in  the,  142 

FURNITURE, 

in  a  house,  gift  of,  when  adeemed,  115,  116 
what  passes  under,  145 

FUTURITY,  words  of, 

not  necessary  to  include  future  illegitimate  children,  223,  224 
effect  of,  in  excluding  children  already  bom,  226 

on  ascertaining  the  class  to  take,  23f),  237 

■  in  ascertaining  the  class  of  next  of  kin,  264,  265 

G. 

GAVELKIND  LANDS, 

devise  of,  to  the  heir  of  a  person,  253 
devise  of,  to  A.  and  his  heir,  301 

GENERAL  BEQUEST, 

effect  of,  upon  property  subject  to  a  power,  170 
— —  upon  real  estate  sold,  ib. 

(See  General  Words.) 

GENERAL  LEGACY, 
what  is,  9&— 103 
interest  on,  130 — 135 

GENERAL  POWERS, 

execution  of,  10*3—174 


/ 
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GENERAL  WORDS, 
effect  of,  155—174 

1.  on  freeholds  prior  to  the  Wills  Act,  155 

effect  of  tne  Wills  Act,  ib. 
inteution  not  to  puss  after-acquired  freeholds,  156 
force  of  the  word  "  now,"  94,  156 

2.  on  reversions,  156, 157 

devise  of  lands  not  settled,  ib. 

where  the  limitations  are  inapplicable  to  the  reversion,  157 

3.  leiiseholds  for  lives,  158 

4.  on  copyholds,  ib. 

5.  on  leaseholds  for  yeai-s,  158 — 160 

intention  not  to  pass  them,  159,  160 

6.  beneficial  interest  in  a  mortgage,  160,  161 

7.  on  trust  and  mortgage  estates,  161 — 163 

effect  of  a  chai  ge  of  debts,  162 
—  words  of  benefit,  *6. 

8.  on  powers,  163 — 174 

as  regards  realty,  163,  164 

— personalty,  164,  165 

power  vested  in  a  married  woman,  165 

effect  of  the  Wills  Act,  169—174 

power  created  after  the  date  of  the  will,  171 


GIFTS  OVER, 

in  default  of  heirs  to  collateral  heir,  effect  of,  on  prior  devise  in  fee, 

301,  302 
in  default  of  issue,  on  prior  devise  in  fee,  302 

lor  life,  348 

on  the  rule  in  Shelley^s  case,  315,  318,  319 


effect  of,  in  passing  the  fee  under  prior  devise,  304,  305 
after  death  of  survivor,  effect  of  in  giving  survivor  a  life  interest  by 
implication,  369 — 371 

(Ste  Survivorship,  Implication  of.) 
upon  death  before  time  of  vesting  upon  contingent  devise,  377,  378 

meaning  of  the  word  vested,  382 

upon  contingent  bequests,  389 — 

392 
effect  of,  upon  gift  to  children  who  survive  their  parents,  392, 393 
if  none  of  the  class  survive  the  contingency,  upon  which  the  gift  to 

the  class  takes  effect,  393 
of  property  given  to  charity,  cannot  be  too  remote,  396,  397 
effect  of,  where  condition  is  impossible,  418 

whether  necessary  to  make  condition  subsequent  effectual,  419,  420 
effect  of,  upon  doctrine  of  conditions  in  terrorem,  420 — 424 
if  legatee  disposes  of  his  interest,  are  void,  427 
if  legatee  dies  intestate,  are  void,  ib. 
if  prior  gift  is  void  at  law,  ib. 
upon  bankruptcv,  alienation  or  insolvency,  427—432 

(See  Condition  Repugnant.) 
what  cannot  be  the  subject  of,  439—441 

remainder  in  chattels,  439 

consumable  articles,  ib. 

absolute  interests  cannot  be  given  in  succession,  i6.,  440 

do  not  become  valid  bv  lapse,  440 

of  HO  much  as  legatee  does  not  dispose  of,  ib. 

of  what  remains  after  payment  of  debts  of  the  legatee,  ib, 

after  life  interest  with  power  of  disposition,  t&.,  441 
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take  effect  if  the  events  happen  though  the  doneee  over  may  be 
unable  to  take,  445,  446 
to  Burvivors,  do  not  divest  prior  gift  if  there  are  no  Burvivors^ 

446 
in  certain  events  of  a  life  interest,  destroy  prior  interest  only 
so  far,  ib, 
construction  of, 

in  different  events  to  different  persons,  where  both  events 

happen,  %b, 
the  exact  event  must  happen,  »6.,  447 
if  A.  dies  in  the  testator's  lifetime,  where  A.  and  the  testator 

die  siniultaneoufily.  447 
when  the  events  which  happen  include  the  events  upon  which 
the  gift  over  is  limited  to  take  effect,  i6.,  448 
in  the  event  of  a  legatee  dying  under  twenty-one,  ib. 

where  the  gift  is  to  a  class,  i6.,  449 
upon  death,  treated  as  a  contingent  event,  449—451 
in  case  of  death  of  A.,  449,  450 
at  the  death  of  A.,  450 
after  a  life  interest,  451. 

where  the  gift  is  to  executors  for  their  trouble,  ib, 
whether  same  rules  apply  to  realty,  t6, 
upon  death  coupled  with  a  contingency,  451 — 456 

upon  death  without  issue,  not  confined  to  death  before  the 

testator,  452 
whether  the  ^ft  is  immediate  or  future,  ib. 
intention  to  Imiit  the  period  of  defeasibility,  ib. 
where  the  donees  over  take  through  a  trust  which  determines 

at  a  certain  time,  453 
where  all  the  dispositions  refer  to  the  period  of  distribution, 

ib. 
legatee  to  have  free  control  at  a  certain  time,  454 
ulterior  gifts  over  only  to  take  effect  within  a  given  time,  id. 
effect  of  gifts  over  in  several  events,  one  of  which  must 

happen,  ib. 
intention  to  give  indefeasible  interests,  454,  455 
after  contingent  gift,  where  the  donees  over  are  children,  455 
ultimate  gift  over  restricted    because  prior  gifts  over  are 

restricted,  456 
upon  marriage  without  consent  restricted  to  twenty-one,  t5. 
substitutional  (see  Substitution),  457 — 465 
to  survivors  ^see  Survivors),  466 — 480 

upon  aeath  without  issue  to  survivors,  474,  476,  478 
wnether  applicable  to  accrued  shares,  478— -480 
upon  death  before  vesting  (see  Vesting),  481,  482 

payment  (see  Payment),  482—485 

receipt  (see  Receipt),  486,  487 

sale  completed,  487 

— execution  of  trusts  of  will,  ib. 

unmarried,  ib.,  488 

and  without  issue,  488 


494—505 


without  having  children  (see  Having),  492,  493 

leaving  children,  ib. 

issue  ■  (see  Death  without    Issue), 


GOODWILL, 

bequest  of,  146 
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GRANDCHILDREN, 

not  incladed  in  gifts  to  children,  225,  226 
will  not  include  great  grandchildi'en,  244 

GROUND  RENTS, 

pass  reversion,  149 

GUARDIAN, 

testamentary  under  12  Car.  II.  c.  24,  73 — 75 
infant  cannot  appoint,  75 
of  illegitimate  children,  ib. 
by  what  words  appointed,  %b. 


H. 


HALF  BLOOD, 

admitted  as  next  of  kin,  258 


HAVING 

children,  construction  of  gift  over  upon  death  without,  492,  493 
issue,  gift  over  upon  death  without,  where  it  imports  an  indefinite 
failure,  500—505 

HEIR, 

when  put  to  election,  85,  86 

limitation  to  the,  of  the  tenant  for  life,  317 

next  or  first,  318 

where  the  heir  will  take  by  purchase,  ib. 

limitation  to  the  heir  for  life,  ib. 

acknowledgment  of  person  as,  254 

title  of,  to  accumulations  released  by  statute,  417 

takes  undisposed  of  interests  in  realty  to  be  converted,  188,  189 

how  he  takes  property  to  be  converted,  189,  190 

title  of,  to  realty  undisposed  of,  563 

directions  excluding,  effect  of,  i6. 

resulting  trust  in  favour  of  (see  Resulting  Trusts),  661,  562 

who  entitled  in  default  of,  564,  565 

See  Heirs. 

HEIRLOOMS, 

bequest  of  personalty  as,  510,  513 
executory  trust  of  personalty  to  go  as,  516 

HEIRS, 

I.  Meaning  of,  as  a  word  of  purchase,  253 — 255 

1.  as  regards  realty, 

oevise  of  Borough  English  or  Gavelkind  lands,  253 

when  it  means  heir  apparent  or  presumptive,  ib. 

acknowledgment  of  a  person  as  heir,  254 

devise  to  heirs  of  a  particular  name,  ib. 

whether  the  heir  male  must  trace  his  descent  through 

males,  ib.,  255 
ex  parte  maUmdf  255 

2.  bequests  of  personalty  to,  256 — 258 

primd  facie  means  heir  at  law,  256 
Dequest  to  A.  for  life,  then  to  his  heirs,  257 
when  it  means  next  of  kin,  ib. 
when  used  as  equivalent  to  executors,  ib. 
when  used  to  denote  substitution,  ib. 
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subetitutional  bequests  to  heiw,  267 

wben  it  means  issue,  258,  308 

when  heirs  means  next  of  kin,  the  statute  fixes  the 

proportions  as  weU  as  the  persons,  258 
beauest  to  heirs  or  next  of  kin,  ih. 
3.  when  tne  cLiss  is  to  be  ascertained  (see  Olabs),  262 — 266 
II.  used  as  a  word  of  limitation,  301,  302 

1.  in  the  case  of  realty, 

devise  to  A.  and  his  heirs,  301 

— _  and  his  lawful  heirs,  %b. 

or  his  heirs,  308 

explained  by  the  context  as  equivalent  to  heirs  of  the 

body,  ih, 
gift  over  in  default  of,  to  a  collateral  heir,  301,  302 
effect  of  gift  over  in  default  of  issue,  302 
when  the  ancestor  takes  a  life  interest,  312 — 320 

(See  Shellbt's  Case,  rule  in). 

2.  bequests  of  personalty,  348,  349 

gift  to  A,  and  his  heirs,  348 

for  life;  and  then  to  his  heirs,  i6.,  349 

of  annuity  to  A.  and  his  heirs,  364 

or  his  heirs,  369 


HEIRS  LAWFULLY  BEGOTTEN, 

devise  to  A.  and  his,  creates  a  tail,  306 ;  see  301 

HEIRS  MALE, 

devise  to  A.  and  his,  creates  a  tail,  306 
devise  to,  254,  255 

HEIRS  OF  THE  BODY, 

L  meaning  of,  when  need  as  a  word  of  purchase,  253 — 255 

heirs  of  the  body  of  a  particular  name,  254 

whether  the  devisee  must  be  very  heir,  ib. 

rule  in  Mandevill^a  Casey  255,  256 

when  heirs  of  the  body  means  children,  256 

bequest  of  personalty  to,  268 
II.  when  used  as  a  word  of  limitation,  306—309 

1.  in  the  case  of  realty, 

eflfect  of  words  of  limitation  superadded  to  devise  to  A. 

and  the  heirs  of  his  body,  306,  307 
effect  of  words  of  distribution  superadded,  ib, 
the  heirs  must  be  the  heirs  of  the  ancestor,  307 
heirs  of  the  body  and  on  the  body  of  the  wife  begotten, 

ib. 
devise  to  heirs  of  the  body  of  several  ancestors  who 

may  intermarry,  307 
devise  to  heirs  of  the  body  of  the  ancestor  by  a  second 

wife,  308 
devise  to  wife  and  heirs  of  her  body  by  the  testator,  ib, 
devise  to  A.  or  the  heirs  of  his  body,  ti. 
limitation  to,  ^ter  prior  life  estate  to  the  ancestor,  312 — 320 

(See  Shellet'b  Case,  Rule  in). 
when  explained  by  the  testator  to  mean  children,  316, 

317 

2.  in  the  case  of  personalty,  348,  349 

gift  to  A.  and  the  heirs  of  his  body,  348 
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HEIRS  OF  THE  BODY -continued. 

gift  to  A.  for  life,  remainder  to  heirs  of  his  body^  348 
intention  to  create  a  succession  of  estates,  i6.,  349 
words  of  distribution  superadded,  349 
where  realty  and  personalty  are  given  together, 
ib.,  350 
gift  of  annuity  to  A.  and  the  heirs  of  his  body  creates 
base  fee,  364 
gift  over  in  default  of,  when  they  import  an  indefinite  failure, 
494,  495,  500—505 

HEREIN,  HEREBY. 

whether  limited  to  will  or  codicil,  in  which  the  word  occurs,  136, 137 

HOTCHPOT  CLAUSES, 

construction  of,  546,  546 

directions  to  deduct  advances  from  shares  of  legatees,  550 — 553 

effect  of  recital  as  to  amount  of  advance,  550,  551 

sum  not  payable  till  after  death  not  deducte<l,  551 

effect  of  bankruptcy  of  legatee  after  advance,  ib. 

when  clause  ceases  to  operate,  552 

whether  it  applies  to  lapned  share,  ife. 

interest  on  advances,  when  to  be  allowed,  id.,  553 
implication  of,  under  powers,  553 

appointment  "  as  and  for  her  share,*'  ib. 

in  lieu  of  all  claims,  ib. 

clause  of  accruer,  ib. 

HOUSE, 

or  messuage,  meaning  of,  149 

gift  of  things  in,  116,  116,  150,  178,  179 

HOUSEHOLD  GOODS, 
gift  of,  146 

HUSBAND, 

gift  to,  206 

and  wife,  gifts  to,  206,  207 

when  included  in  family,  251 

will  not  take  as  next  of  kin  by  statute,  259 

and  wife  when  tenants  by  entireties,  3(X) 

effect  of  separate  use  on  rights  of,  433,  434 

I. 

IGNORANCE 

of  condition  no  excuse,  419 

ILLEGITIMATE  CHILDREN,  214—225 
guardians  of,  75 

whether  law  of  domicile  of  parent  applies,  214,  215 
not  included  under  children,  214 
in  what  cases  they  may  take,  215 
when  there  is  no  possibility  of  legitimate  children,  i5. 
what  is  sufficient    evidence  of   intention  to  include  illegitimate 

children,  216— 220 
whether  legitimate  and  ille;^itimate  children  can  take  together  under 

the  same  description,  220,  221 
whether  future  illegitimate  children  can  take,  221 — 223 
whether  express  reference  to  repute  is  necessaiy,  223 
whether  express  words  of  futurity  are  necessary,  i6.,  224 
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illegitimate  children  bom  after  the  testator'a  death  can  in  no  case 

take,  224 
whether  illegitimate  child  en  venire  at  the  date  of  the  will  can  take 

lb. 
whether  illegitimate  child  en  ventre  at  the  death  can  take,  225 

IMMOVEABLES, 

will  of|  by  what  law  governed,  1 

IMPEACHMENT  OF  WASTE, 

when  tenant  for  life  without,  under  executory  trust,  617,  518 

IMPLICATION.  520—530 

class  to  taKe  by,  from  power,  how  fixed,  235,  236 
of  survivorship  between  annuitants,  370,  371 
of  estates  tail,  620,  521 

by  gift  over  in  default  of  issue  after  prior  devise  indefinitely 
for  life  or  in  fee,  348,  520 

where  the  failure  of  issue  might  constructively  be  limited,  520 

gift  over  in  default  of  issue  of  person  taking  nothing  under 
the  will,  ib. 

an  estate  is  implied  in  remainder,  ib, 

as  between  father  and  son  an  estate  tail  is  implied  in  the 
father,  310, 521 
of  life  estates  in  the  case  of  realty,  521,  522 

devise  to  heir  at  law  after  death  of  A.  gives  him  a  life  estate, 
521 

devise  to  stranger  at  death  of  A.  rafses  no  implication,  ih. 

devisee  over  must  be  heir  at  the  time  of  the  aevise,  ib. 

devise  at  death  of  A.  to  one  of  several  co-heiresses,  ib, 
• : to  heir  and  others,  ib, 

whether  express  devise  to  A.  bars  implication,  ib.,  522 

distributive  construction  of  gift  at  death  of  A.,  522 

mere  postponement  of  vesting  raises  no  implication,  ib, 

effect  of  a  residuary  devise,  ib, 
of  life  interests  in  personalty,  ib.,  523 

gift  of  personalty  to  next  of  kin  at  death  of  A.,  522,  523 

life  interest  implied  in  marriage  settlement,  523 

intention  to  give  life  interest,  ib. 

effect  of  residuary  bequest^  ib. 

gift  if  A.  dies  under  twenty-one  to  B.  raises  no  implication,  i6. 
of  absolute  interests,  523 — 627 

devise  to  A.  till  twenty-one,  and  if  he  dies  under  twenty-one, 
over,  623,  524 

general  intention  that  devisee  was  to  take  absolutely,  524 

gift  to  A.  till  twenty-one  for  himself  and  another,  ib. 

A.  absolutely,  and  if  he  dies  without  children  over,  i6., 

525 

A.  for  life,  and  if  he  dies  without  children,  over,  ib» 

A.  to  dispose  of  at  his  death  among  a  class,  525,  526 

of  interest  under  power  where  power  not  exercised,  526 

bare  power  to  appoint  to  A.,  ib. 

power  to  select  some  of  a  class,  ib, 

large  discretion  not  exercised,  ib. 

power  in  nature  of  trust,  ib. 

power  to  tenant  for  life,  ib.y  527 
of  cross-remainders,  527—529 

devise  to  several  in  tail,  followed  by  gift  in  default  of  such 
issue  in  tail,  527 
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immaterial  whether  the  gift  is  limited  as  a  remainder  or 

reversion,  527 
gift  over  in  default  of  issue  living  at  ancestors*  deaths,  ib. 
whether  cross-remaiuders  limited  in  certain  events,  bar  impli- 
cation, t6.,  528 
cross-remaindei-s  implied  between  persons  taking  different 

interests,  528 

tenants  for  life,  ib. 

families  where  the  limi- 
tations are  for  life,  with  remainders  to  children,  ib, 
not  implied  so  as  to  divest  vested  interests,  ih.,  529 
whether  cross-limitations  may  be  implied  where  contingent 
interests  are  given  over  if  all  the  legatees  die  before 
vesting,  529 
by  reference  to  a  prior  gift,  513 
by  recital,  529,  530 

that  a  person  is  entitled  under  another  instrument,  ih. 
of  a  supposed  gift  by  the  will,  ib. 
gift  in  addition  to  a  supposed  gift,  ib. 
there  must  be  nothing  to  which  the  recital  can  refer,  630 
recital  will  not  cut  down  a  prior  gift,  ib. 
of  hotchpot  clauses,  552,  553 

IMPROVEMENTS, 

power  to  make,  341 

INACCURATE  DESCRIPTION  (see  Description,  Mistake),  94—98 
199—203,  277 

IN  ADDITION, 

whether  gift,  is  liable  to  restriction  of  prior  gift.  111,  112 
gifts,  to  prior  supposed  gift,  529 

IN  CASE  OF  DEATH, 

gift  over  (see  Gifts  Over),  449 — 451 

INCLUSION 

of  particular  things  in  a  residue,  eflfect  of,  176 

INCOME, 

gift  of,  for  maintenance,  vests  absolutely  as  it  accrues,  131 

of  severed  fund  parses  to  legatee,  134,  135 

on  share  of  appointed  fund  passes,  135 

specific  devise  or  legacy  carries,  127 

contingent  residuary  bequest  carries,  129 

under  gift  to  class,  130 

joint  tenancy  severed  as  regards,  as  it  accrues,  297 

gift  of,  when  it  passes  the  absolute  interest,  351,  352 

— —  part  of  annual,  of  a  fund,  effect  of,  368 

intermediate,  effect  of  upon  vesting,  386 — 388 

See  Capital  and  Inoomb,  Rents  and  Profits,  Profits,  Tenant 
FOR  Life  and  Remainderman. 

INCOME  TAX, 

gift  free  from,  137,  138 

INCONSISTENCY, 

in  description  (see  Description)  199 — 203 
of  two  inconsistent  gifts,  the  later  prevails,  534 
devise  of  same  proi)erty  to  two  persons  in  fee,  ib. 
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devise  of  same  property  with  and  without  words  of  limitation,  534 

gifts  of  whole  estate  and  residue,  ib. 

gifts  of  residue  and  remainder,  ib, 

gift  of  all  followed  by  gifts  of  part  of  testator's  property,  585 

argument  in  favour  of  revocation  is  stronger  as  between  will  and 

codicil,  lb, 
(See  Revocation,  631 — 533.) 
(See  Changing  and  Supplying  Words,  536—538.) 

INCORPORATION, 

of  documents  in  will,  55—58 

rule  as  to,  55    . 

document  not  in  existence,  ib, 

document  written  between  date  of  will  and  codicil,  56 

memorandum  on  back  of  will,  tb. 

referring  to  contents  of  will,  ib, 

reference  to  will,  57 

by  date,  ib,,  58 

effect  of  incorporated  paper,  58 
of  entries  subsequent  to  will,  551 

INCREASE, 

in  value  of  specific  bequest  passes  with  it,  96,  97 

— of  rents  and  profits  given  to  charity,  280,  281 

INDEFINITE  FAILURE  OF  ISSUE, 

what  imports,  500—605.     (See  Death  without  Issue.) 

INDEMNITY  CLAUSE, 
construction  of,  346 

INFANT, 

cannot  make  will,  14 

soldier  or  seaman  under  14  may  make  will,  47 

cannot  appoint  guardians,  75 

interest  on  legacy  to,  when  payable,  133 — 135 

consent  by,  to  exercise  of  power  of  sale,  331 

maintenance  of,  343—345 

discretion  of  trustees  when  not  controlled,  344 

allowance  for  past,  345 

IN  LIEU, 

gift,  subject  to  conditions  of  original  gift.  111,  112 

INSOLVENCY, 

meaning  of,  431 

INSTRUCTIONS 

for  will,  when  effective,  11 

INTEREST, 

when  it  passes  with  capital,  127 — 130 
on  legacies,  4, 130 — 135 

effect  of  C(»nveyancing  Act,  130 

Lord  Cranwort.h*8  Act,  ih. 

legacy  chai'ged  on  land,  131 

payable  out  of  proceeds  of  sale,  ib, 

general  legacy,  ib, 

legacy  for  life,  ib, 
rate  of  interest,  ib. 
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INTEREST— con^inwed. 

where  no  time  of  payment  is  fixed,  rnns  from  the  end  of  a  year,  132 
on  legacy  payable  out  of  assets  "  when  received,"  t6. 
on  legacy  charged  upon  personalty  and  a  reversion  in  realty 

on  legacy  charged  on  a  fund  wholly  reversionary,  ib. 

when  the  testator  is  in  loco  parentis,  133 

when  the  legatee  is  an  infant  and  maintenance  is  given,  i&. 

on  legacy  in  satisfaction  of  a  debt,  ib, 

on  legacy  payable  at  a  future  dav,  ib. 
when  a  time  of  payment  is  fixed,  runs  from  then,  ib, 

right  of  personal  representatives,  ib.,  134 

when  the  legatee  is  an  infant  ana  the  testator  is  in  loco 
parentis,  ib, 

when  there  is  a  general  intention  to  provide  maintenance,  ib 

on  severed  fund,  134 

on  share  of  appointed  fund,  135 

future  gift  or  princijial  and  interest,  ib, 

when  the  legacy  is  given  over  upon  a  contingency,  ib, 
effect  of  Lord  Cranworth's  Act  on  accumulations  where  legacy 

given  over,  ib. 
on  arrears  of  annuities,  136 
effect  of  gift  of  intermediate,  on  vesting,  385 — 390 
on  advances,  what  allowed,  552,  553 

INTEREST  IN  LAND, 

within  Mortmain  Act,  what  is,  282 — 286 

INTERLINEATIONS, 
rules  as  to,  29 — 31 

INTERMEDIATE  RENTS,  127—130.    (See  Rents.) 

IN  TERROREM, 

conditions,  what  are,  422,  423 

doctrine  of,  whether  it  applies  to  conditions  precedent,  423,  424 

INTESTACY. 

effect  of  reference  to,  259,  260 

gift  over  upon,  427 

who  entitled  in  case  of,  564,  565 

IN  THE  SAME  MANNER, 

gifts  given,  as  prior  gifts,  512,  513 

INVENTORY, 

whether  tenant  for  life  must  sign,  599 

INVESTMENT, 

consent  to,  when  to  be  given,  340 

ISSUE, 

I.  Used  as  word  of  purchase 

^fts  to  parents  and  issue,  239 

includes  all  descendants,  244 

intention  to  keep  estates  in  a  single  line,  ib, 

in  what  case  it  means  children,  S.,  245, 316,  317 

of  issue  means  issue  of  children,  245 

lawfully  begotten,  t&. 

U  U 
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ISSUE— (ranetntasd. 

one  remainder  to  children  another  to  issne,  246 
issue  in  different  (^fts,  i'6. 
successive  limitations  of  same  property,  ib. 
when  the  doss  is  to  be  ascertained 
when  the  gift  is  substitutional,  ib. 
in  the  case  of  cross-remainders,  247 
when  the  gift  is  in  remainder,  246, 247 
application  of  rule  in  MandeviHe*i  case,  255,  256 
II.  used  as  a  word  of  limitation 
in  the  case  of  realty 

devise  to  A.  and  his  issue,  308,  309 
effect  of  words  of  distribution  superadded,  309 
rule  in  WUcPs  case  applies  to  a  devise  to  several  and 
their  issue  and  their  heirs  as  tenants  in  common,  ib, 
devise  to  the  issue  of  a  tenant  for  life,  318 — 320.    (See 
Shellkt's  CASS,  rule  in.) 
in  the  case  of  personalty 

gift  to  A.  and  his  issue,  350 
effect  of  gift  over  in  default  of  issue,  t6. 
where  realty  and  personalty  are  given  together,  *6. 
intention  not  to  use  it  as  a  word  of  limitation,  ib, 
gift  to  A.  for  life,  remainder  to  his  issue,  «&.,  351 
m.  Gifts  over  upon  death  without.,  494 — 505 

J. 

JEWS, 

position  of,  as  regards  charitable  gifts,  273 

JOINT  AND  SUCCESSIVE  INTERESTS,  293-300 

JOINT  TENANCY, 

property  held  in,  not  devisable,  68 

JOINT  TENANCY  AND  TENANCY  IN  COMMON,  296—300 
what  creates  joint  tenancy,  296,  297 

whether  interests  of  joint  tenants  must  vest  at  same  time,  296 

all  and  every,  ib. 

devise  to  two  in  tail  who  may  marry,  tb. 

appointment  to  object  and  non-object  of  power,  %b 

severance  of^  as  re^rds  income  accrued,  ib. 
joint  life  estates,  several  mheritances,  297,  298 

devise  to  several  in  tail  who  cannot  marry,  297 

and  heirs  of  their  respective  bodies,  ib. 

and  their  respective  heirs,  t6.,  298 

what  creates  tenancy  in  common,  298 — 300 

Court  leans  to  tenancy  in  common,  298 

"to  be  divided,"  "equally,"  "between,**  "respectively,"  ib. 

share,  participate,  ib. 

where  some  take  vested,  come  contingent  interests,  i6.,  299 

incidents  inconsistent  with  joint  tenancy,  299 

gift  over  on  death  without  issue  to  member  of  the  class,  ib. 

power  to  appoint  in  tenancy  in  common,  ib, 

executory  trusty  ib. 

direction  to  secure,  ib» 

issue  substituted  for  parents  take  jointly,  ib, 

unless  there  are  words  of  severance  applicable  to  issue,  300 

as  regards  issue  substituted  joint  tenancy  is  severed,  300 
(See  Survivorship,  Imflicatiok  of,betwsbn  ANNUiTAiiT8,369— 372.} 
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JOINT  WILLS, 

whether  valicl,  12 


KIN,  NEXT  OF,  268—265 


K. 


LAND, 

description  of,  in  devises,  91 — 96 

See  Dbscriftion. 
devise  of,  is  specific,  104 

on  trust  to  sell  and  divide,  ib, 

where  it  carries  rents,  127 — 130 

on  condition  of  paying  a  legacy  creates  a  charge,  685 

LANDS  NOT  SETTLED, 
devise  of,  156, 167 

LAND  TAX 

on  land  in  mortmain,  gift  to  redeem,  291 

LAPSE, 

whether  a  gift  to  A.  or  his  executors  will  fail  by,  268,  656,  557 

of  gift  to  charity,  277,  278 

will  not  make  a  gift  over  bad  in  itself  valid,  440 

effect  of,  upon  gifts  over,  440,  482,  483 

doctrine  of,  554 

whether  codicil  gives  lapsed  legacy  to  executors  of  legatee,  ib, 

gifts  to  tenants  in  common  by  name,  ib, 

applies  to  a  power  of  appointment  exercised  by  will,  t6.,  555 

whether  legacies  to  creditors  are  subject  to,  i&.,  556 

declaration  against,  effect  of,  556 

interests  of  persons  to  take  in  default  will  not  fail  by  death  of 

donee  oipower,  ib, 
nor  interests  in  remainder  bv  death  of  tenant  for  life,  ib.,  557 
chai^^es  will  not  fail  by  death  of  devisee  chaiged,  557 
effect  of  the  Wills  Act  upon,  t6.,  558 
doctrine  of,  in  cases  of  gifts  to  a  class,  558 
direction  to  settle  a  share,  i6.,  559 
person  incapable  of  taking  at  the  death  is  not  a  member  of  the  class, 

569 
appointment  to  objects  and  non-objects,  ib, 
revocation  of  share  of  member  of  the  class  will  not  cause,  ib, 

given  to  individual,  560 

what  is  a  gift  to  a  class,  659,  560 

gift  to  persons  '*  before-named,"  ib. 

gift  to  the  five  daughters  of  A.,  660 

whether  gift  to  a  class  and  an  individual,  where  the  latter  dies, 

lapses  as  re^ds  his  share,  ib. 
See  Resulting  Trusts,  561,  562 

LAPSED  LEGACIES, 

where  they  will  not  pass  under  residue,  181, 182 

LAWFUL  HEIRS, 

devise  to  A.  and  his,  creates  fee,  301 

LEADING  WORDS 

of  description,  what  are,  96, 199—203 

UU2 
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LEASE, 

acceptance  of  new,  whether  it  adeems,  IIG 

trosteea  cannot  grant,  340 

executor  may,  i&.,  341 

with  option  to  purchase  bad,  341 

of  several  properties  together,  t6. 

power  of  leasing  not  accelerated,  ib. 

bequest  of,  by  what  law  governed,  1,  397 

LEASEHOLDS  FOR  LIVES, 

effect  of  general  devise  on,  158 

LEASEHOLDS  FOR  YEARS, 

will  of,  governed  by  Ux  loci^  1 

whether  within  Locke  King's  Act,  122,  123 

are  not  within  Statute  of  Uses,  323 

effect  of  general  devise  on,  158^160 

what  words  will  pass  with  them,  160 

devised  for  life  with  remainders,  effect  of,  439 

LEASEHOLDS,  RENEWABLE, 

conversion  of,  into  fee  simple,  effect  of,  196 

LEASING  POWER, 

effect  of,  on  devise  to  trustees  in  fee,  325 

what  is  a  general,  ib, 

whether  trustees  have,  340 

whether  included  in  usual  powers,  518,  519 

LEAVING  CHILDREN, 

construction  of  gift  over  upon  death  without,  492,  493 

LEAVING  ISSUE, 

gifts  over  upon  death   without,  when  they  import  an  indefinite 
failure,  500 

LEGACIES, 

under  power,  when  specific,  103 
when  payable,  131 

for  life  with  remainder,  131 
meaning  of  the  word 

applies  primarily  to  personalty,  147 

when  it  refers  to  realty,  ib.,  148 

includes  annuities,  148 
interest  on  (see  Interest),  130 — 135 
abatement  of  (see  Abatement),  572 — 574 
specific  (see  Specific  Legact),  99 — 107 
to  be  applied  for  benefit  of  legatee,  361,  362 
when  cnarged  on  land,  581 — 585 

LEGACY  DUTY, 

what  is  a  gift  free  from,  136 

on  charitable  legacy  can  only  be  paid  out  of  pure  personalty,  282 

where  estate  insufficient  to  pay  legacies  in  fiul,  572 

on  8X>ecific  gift  to  corporate  body,  613 

table  of  (see  Appendix),  614 

LEGAL  ESTATE, 

whether  it  passes  under  securities  for  money,  142, 143 
money  on  security,  143 
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LEGAL  ESTATE— continued, 

in  trust  and  mortgage  estates,  when  it  passes  by  general  words,  161 

—163 
whether  devise  to  a  college  carries,  290 
whether  devise  on  secret  trust  for  charity  carries,  292 
when  trustees  take  (see  Trustees),  321 — 324 

LEGAL  OR  NEXT  OF  KIN, 
meaning  of,  258 

LEGAL  REPRESENTATIVES,  266— 26a    See  Representatives. 

LEGATEE, 

who  may  be,  88 — 90 

residuary,  when  takes  realty,  147, 148, 186 — 188 

LIABILITIES, 

right  of  legatee  to  exoneration  from,  118, 119 

LIFE,  ESTATE  FOR, 

in  consumable  property,  440 

gift  at  the  death  of  the  legatee,  i6.,  450 

in  annuiU^,  what  creates,  366 

for  life  of  A.  and  B.,  duration  of,  369 

LIFE  INTEREST, 

when  joint,  with  several  inheritances,  297,  298 

devise  without  words  of  limitation  before  Wills  Act  passes,  303 

in  annuity,  what  creates,  366 

in  consumable  property.  440 

effect  of  gift  at  the  deatn  of  the  legatee  in  creating,  440,  450 

implication  of  (see  Implication),  521 — 523 

LIMITATIONS 

and  conditions  distinguished,  373 

what  cannot  be  the  subject  of  successive,  439 — 441 

legal  remainders  and  executory  interests,  441,  442 

in  remainder  and  subject  to  a  term,  442, 443 

ulterior  and  alternative  to  void  limitations,  406,  443 — 445 

when  contingency  runs  through  a  series  of,  444 

LIMITATION— WORDS  OF, 

.  what  are  to  pass  the  fee,  301,  302 

devise  to  A.  and  his  heirs,  301 

A.  and  his  lawful  heirs,  %b. 

A.  and  his  executors,  ib. 

when  the  fee  will  pass  without  (see  Feb  Simple),  303—306 
what  are,  to  pass  an  estate  tail  (see  Estate  Tail),  306—309 

heirs  of  the  body,  issue,  306 

heirs  male,  ib, 
words  occasionally  used  as,  309 — 311 

child,  son,  309,  310 

eldest  son,  310 

children  (see  Wild's  Case,  rule  in),  310,  311 
superadded, 

in  a  devise  to  A.  and  the  heirs  of  his  body,  313,  314 

to  several  and  their  issue,  309 

— — ^—  A  for  life,  remainder  to  his  heirs,  314,  318 
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LIMITATION— WORDS  OF-^c<mtiniud. 

inconBistent  with  descent  pointed  out  by  first  words,  315, 319 
when  the  limitation  is  to  the  heir  of  the  tenant  for  life,  318 

iasue  of  the  tenant  for  life,  id., 

319 
in  bequests  of  personal  estate,  347 — 351 
executors,  347 

heirs  and  heirs  of  the  body,  348, 349 
issue,  350,  351 
when  the  word  surviyors  is  used  as,  466 
effect  of,  upon  gifts  in  default  of  issue  to  survivors,  503 

LINEAL  HEIB  MALE, 

must  trace  descent  through  males,  254,  255 

LIVE  AND  DEAD  STOCK, 
meaning  of,  146 

LIVING, 

when  it  passes  advowson,  149 

LOCALITY, 

gift  of  things  in  a,  115, 116, 145, 116,  178, 179 
of  personalty,  154 

LOCKE  KING'S  ACT  (see  Ezonebation  of  MoBTaAGED  PbofebttX  120 
—126 

LONDON, 

gift  to  hospitals  of,  construction  of,  271 

LONG  ANNUITIES, 
bequest  of,  102 

M. 

MAINTENANCE, 

when  interest  will  be  allowed  for,  133 — 135 

gift  of  annual  sum  for,  duration  of^  367,  371 

■  intermediate  interest  for,  affect  of  upon  vesting,  386 — 389 

trust  for.  whether  it  passes  to  creditors  on  bankraptcy,  428—430 

power  of,  under  statute  how  exercisable,  343,  344 

discretion  of  trustees  when  not  interfere  with,  344 

principles  on  which  trustees  should  allow,  343 — 345 

mclndes  education,  344 

sum  expended  for,  without  authority,  345 

when  father  allowed  income  for  past,  344 

accumulation  of  past  years,  when  applicable  for,  345 

^ft  to  parent  for,  not  subject  to  accoimt,  360, 361 

gift  for,  whether  to  separate  use,  435 

MALE  HEIR, 

whether  must  trace  descent  through  males,  254,  255 

MALE  LINE, 

next  of  kin  in  meaning  of,  260 

MALE  NEPHEW, 
gift  to,  243 
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MANAGER, 

request  to  employ  a  person  as,  77 

MANDEVILLE'S  CASE, 
rule  in,  265,  256 

MANOR, 

what  it  includes,  148, 149 

MARITAL  RIGHT, 

what  words  wiU  exclude  (see  Condition),  433—437 

MARRIAGE, 

estate  to  arise  upon,  of  tenant  for  life  when  vested,  379,  380 

gift  to  be  paid  upon,  is  contingent,  385 

effect  of  gift  of  intermediate  income,  ib. 

gift  upon,  construed  as  gift  at  twenty-one  or  upon  marriage  under 
twenty-one,  t6. 

condition  reouiring,  with  consent  of  several  persons  becomes  im- 
possible oy  death  of  any,  419 

conditions  in  restraint  of  (see  Condition),  421 — 425 

gift  over  upon,  without  cod  sent  limited  to  minority,  456 

death  before,  487—490 

MARRIED  WOMAN, 

will  of,  where  valid,  15 — 17 

can  act  as  executrix,  72 

cannot  elect  in  respect  of  her  reversionary  interest^  80 

power  vested  in,  when  executed  by  general  words,  164, 165 

property  appointed  by,  is  subject  to  debts,  576 

MARSHALLING,  578—580 

in  what  cases  the  assets  will  be  marshalled,  678 

between  legatees  and  heir  or  devisee  charged  with  debts,  i6.,  579 

legatee  and  devisee  of  mortgaged  lands,  579 

legatee  and  residuary  devisee  assets  not  marshalled,  i6. 

legatee  and  devisee  subject  to  a  lien  for  purchase- money,  it. 

-  legatees  with  and  without  a  charge  on  realty,  ib. 
assets  will  not  be  marshalled  in  favour  of  charity,  i5.,  580 
effect  of  direction  to  pay  charities  out  of  pure  personalty,  580 
_^_ reserve  pure  personalty  for  charity,  ib. 

MASSES. 

j^ifts  for,  274 

MESSUAGE, 

or  house,  meaning  of,  149 

MINES, 

devise  of,  whether  carries  past  rents,  149 

MINORITY, 

gift  of  maintenance  during,  133, 134 

meaning  of,  388 

gift  of  annuity  during,  371,  372 

MISSIONARY  PURPOSES, 
gift  for,  is  void,  272 


L.   . 
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MISTAKE, 

in  teBtator'B  belief  will  not  raise  election,  80 

in  description  of  things,  effect  of,  94 — 97 

bequest  of  thing  sold  before  the  date  of  the  will,  97 

testator  never  possessed,  t&. 

in  description  of  persons,  199 — 203 

— ^— — ^  charity,  277 

in  number  of  children,  228,  229 

legacy  in  discharge  of  a  debt  which  does  not  exist,  362 

in  recital  will  not  alter  tiie  gift,  533 

in  testator's  belief,  will  not  cause  revocation  of  or  addition  to  a 

legacy,  ib. 
in  amount  of  advances  binds  legatee,  551 

MOIETY, 

meaning  of,  151 

when  it  will  pass  the  fee,  303 

MONASTIC  ORDERS, 
gifts  to,  273 

MONEY, 

what  it  includes,  139 — 142 

when  it  will  pass  the  residuary  personalty,  140 

ready  money,  141, 142 

"  due  and  owing  at  my  decease,''  what  it  includes,  ib, 

in  the  funds,  142 

securities  for,  i6.,  143 

on  security,  whether  it  passes  the  legal  estate,  143 

MORTGAGE, 

vests  in  executor,  70 

beneficial  interest  in,  when  it  passes  by  general  words,  160, 161 

legal  estate  in,  when  it  passes  by  general  words,  161 — 163 

exoneration  of  (see  Exoneration),  120 — 126 

successive  and  concurrent,  how  borne,  126 

power  to,  involves  part  of  sale,  338 

power  of  executor  over  personalty,  339 

MORTMAIN, 

gifts  in  (see  Charity},  282—292 

MOTIVE, 

description  suppljring  prevails,  203 
distinguished  from  trust,  360 — 362 
equal  legacies  given  from  same,  are  substitutional.  111 

MOVEABLE  PROPERTY, 
what  is,  1 

MUTUAL  WILLS, 
validity  of,  12 

"MY," 

effect  of  word  in  excluding  property  subject  to  a  power,  166 
making  legacy  specific,  100, 101 
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NAME, 

when  it  prevails  oyer  the  description,  109,  200 

condition  of  taking  a  particular,  425 

devise  to  heir  of  a  particular,  254 

gift  to  next  of  kin  of  a  particular,  261 

right  to  sue  in  testator^s  name,  not  devisable,  68 

gilt  to  persons  before  named  may  mean  befoi«  mentioned,  513 

NAMELY, 

whether  it  restricts  large  words,  176 

NEABE8T  OF  KIN  (see  Next  of  KivX  260,  261 

NEAREST  RELATIONS  (see  Rslationb),  248 

NEPHEWS  AND  NIECES, 
meaning  of,  242,  243 
refers  primd  facie  to  children  of  brothers  and  sisters,  including  the 

half-blood,  242 
great-nephew  called  a  nephew,  ib. 
in  what  cases  a  wife's  nephew  may  take,  ib, 
in  what  cases  grandnephews  may  take,  243 
male  nephews,  gift  to,  ib, 

whether  gift  to,  raises  equivocation  between  nephews  proper  and 
wife's  nephews,  201,  202 

NEXT  HEIR  MALE, 

when  it  is  a  word  of  limitation,  318 

NEXT  LEGAL  REPRESENTATIVES, 
meaning  o^  267 

NEXT  MALE  KIN, 
meaning  of,  260 

NEXT  OF  KIN, 

bequests  to,  258—265 
meaning  of,  258 
legal  or  next  of  kin,  ib. 
half  blood  admitted,  ib, 
selective  power  to  appoint  to,  ib, 
ex  parte  nuxtemdy  ib, 

effect  of  reference  to  the  statute  or  intestacy,  259 
husband  or  wife  do  not  take  as  next  of  kin,  ib. 
when  widow  included,  ib. 

intention  to  leave  property  to  next  of  kin  not  carried  out,  ib. 
what  will  exclude  one  of  the  next  of  kin  from  the  class,  ib. 
whether  the  statute  fixes  the  proportions  as  well  as  the  persons 

t&.,  260 
nearest  of  kin  by  way  of  heirship,  260 
in  the  male  line,  ib. 
nearest  of  a  class,  t6.,  261 
of  a  particular  name,  ib. 

gifts  to,  exclusive  of  A.  who  is  sole  next  of  kin,  t5.,  262 
meaning  explained  bj  context^  262 
of  A.  as  if  sne  had  died  unmarried,  ib, 
when  the  class  is  to  be  ascertained  (see  Class),  262^265 
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NEXT  OF  KlN^cMtinued, 
election  by, 

title  as,  to  an  intestate  may  raise  election,  80,  81 
of  married  woman,  whose  will  becomes  inoperative  not  put  to 
election,  86,  87 
title  as,  in  case  of  intestacy, 

to  interests  undispcKsed  of  under  trusts  for  conversion,  188, 

189 
how  they  take  property  to  be  converted,  189, 190 
to  accumulations  released  by  statute,  417 
whether  gift  in  satisfieu^tion  of  all  claims  bars  a  title  as  next  of 

kin,  563 
direction  that  one  of  the  next  of  kin  is  ta  take  no  share  when 
effectual,  563^565 

NEXT  PRESENTATION, 

under  what  words  it  passes,  149 

NEXT  SURVIVING  SON, 
meaning  of,  210 

NICKNAMES, 

evidence  of  meaning  of,  admissible,  198 

NIECES, 

meaning  of,  242,  243 

NOR, 

meaning  of  in  condition  precedent,  536 

NOTICE, 

of  condition,  not  necessary  for  forfeiture,  419 
to  treat,  effect  of  upon  conversion,  195, 196 

NOW, 

whether  it  restricts  general  words  to  the  date  of  the  will,  94,  156 
invested,  gift  of  a  sum,  whether  specific  or  demonstrative;  103 

NUMBER' 

of  children,  mistake  in,  228 

NUNCUPATIVE  WILL, 
who  may  make,  48 

O. 

OBJECTS  OF  VIRTU, 
gift  0^  145 

OBLITERATION 

of  part  of  will,  effect  o(  30,  31 
legacy,  35 

OCCUPATION, 

description  by,  92,  93,  94 

when  it  jmsses  easement,  151 

devise  of  use  and,  150 

OFFICE. 

gins  in  respect  of,  to  executors,  268,  269 

■         when  charitable,  276 
annuity  in  respect  of  duration  of,  372 
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OMISSION.    See  Blanks,  Suppltinq  Wobds. 

ONEROUS  LEGACIES, 

when  they  may  be  rejected,  79 

ONE 

of  a  class,  gift  to,  208 

OPTION, 

to  purchase,  effect  of,  on  a  devise,  194 
whether  execator  can  give  lessee,  341 
legatee  may  exercise  aner  compulsory  sale,  425 

OR, 

when  changed  into  And, 

in  a  devise  to  A«  or  his  heirs,  308 

A,  or  the  heirs  of  his  body,  ib, 

^ft  of  an  annuity  to  A.  or  his  heirs,  369 

m  a  gift  apparently  substitutional,  457,  458 

in  a  condition  precedent  to  vesting,  536 

in  gifts  over,  490,  492 

if  A.  dies  under  age  or  without  issue  after  devise  in  fee,  490 

after  devise  for  Ufe  re- 
mainder in  tail,  ib, 

after  nrior  absolute  gift,  491 

after  devise  in  tail,  to. 

after  a  gift  to  be  vested  in  one  or  other  of  the  two  events,  ib. 

gift  over  upon  death  before  the  tenant  for  life  or  under  twenty- 
one,  to. 

or  explained  by  the  context  to  mean  and,  t6.,  492 

ORDER  OF  ASSETS  (see  AssetsX  570-576 

OTHEEtS, 

survivors  when  construed  (see  Survivors),  466 — 471 

OTHER  SONS, 

gift  to  second  and,  when  it  includes  a  first  son,  213 

OUTLAWRY, 

abolished,  18 


P. 

PAID, 

may  mean  vested,  385 

PARENT  AND  CHILDREN, 
bequest  to,  293—296 

primd  facie  gives  concurrent  interests,  293 

gift  to  parent  in  trust  for  herself  and  children,  t6. 

words  of  distribution  applied  to  children  only,  294 

limitation  applied  to  children  only,  i6. 

settlement  directed  of  the  whole  fund,  ib, 

continuing  trust,  ib, 

gift  of  whole  to  the  separate  use,  i6.,  295 

parent's  interest  only  to  the  sejjarate  use,  295 

division  of  the  whole  at  a  particular  time,  ib, 
gift  over  of  the  whole,  if  no  childreo,  ib, 
children  contemplatea  as  taking  the  whole,  ib. 
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PARENT  AND  CHILDREN— coneinued. 

express  eift  to  afterbom  childreo,  295 

part  of  tne  fund  payable  at  a  future  period,  t6.,  296 

gift  to  children  in  unequal  shares  in  certain  events,  ib, 

children  referred  to  as  neirs,  ib, 

effect  of  reference  to  other  gifts,  ib. 

executory  trust,  ib. 

bequests  to  parents  for  life  and  then  to  their  children,  239,  240 

devises  to  (see  Wild's  Case,  rule  in),  310,  311 

beqnests  to  parent  in  trust  for,  360 

PARENT  AND  ISSUE, 
bequests  to,  238,  239 

PARISH, 

gift  for  benefit  of;  272 

PAROL 

evidence,  when  admissible.    See  Evidence. 
trust,  evidence  of,  when  admitted,  59 

PART, 

devise  of,  when  it  passes  fee,  303 

PARTICIPATE, 

creates  tenancy  in  common,  298 

PARTICULAR  RESIDUE, 
what  is,  180 

PARTICULARS, 

enumeration  of,  effect  of  on  large  words,  175 — 179 
specific  enjoyment,  192 

PARTNERSHIP  PROFITS, 

when  apportionable,  127,  128 

PATENT  AMBIGUITY, 

may  not  be  explained  by  evidence,  92,  198 

PATRIMONY, 

meaning  of,  146 

PAYMENT 

of  legacies  (see  Interest),  130 — 135 
death  before,  gift  over  upon,  482—485 
after  a  direct  ^ft, 
takes  effect  if  legatees  die  before  testator,  482 

die  before  time  of  payment  where  one 

is  fixed,  ib. 
refers  to  death  before  testator  where  no  time  of  payment 
named,  ib. 
after  a  life  interest^ 
takes  effect  if  legatees  die  before  tenant  for  life,  where  no  time 
of  payment  is  fixed,  482 
where  there  is  a  life  interest  and  period  of  payment,  483 
takes  effect  on  legatee  dying  before  testator,  ib. 
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PAYMENT— €on<tnii«d. 

when  the  beqaest  is  contingent  upon  attaining  twenty- one,  ib., 

484 
when  the  bec^nest  is  vested  to  be  paid  at  twenty-one,  484,  485 
original  gift  is  contingent  on  aurvivinc  the  tenant 

for  life,  486 

PECUNIARY  LEGACIES, 
include  annuities,  148 

PJER  CAPITA  AND  PER  STIRPES  (see  Distribution),  237—241, 267 

PERFORMANCE, 

of  conditionjB,  421--425 

PERMISSIVE  WASTE, 
liability  for,  695 

PERPETUITY,  396—412 

statement  of  the  rule,  396 

gift  not  charitable,  void  if  it  involves,  272 

—  to  charity  on  remote  event  is  void  for,  278 

—  over  of  property  given  to  charity  cannot  be  too  remote,  396,  397 
direction  to  duv  forei^  land,  397 

whether  the  rule  applies  to  legal  remainders,  397—401 

remainder  to  unborn  son  of  unborn  person  void,  397 

remote   equitable   remainder  not  valid  if  event  happens  within 

limits,  401 
the  state  of  things  existing  at  the  death  is  to  be  considered,  ib, 
the  fact  that  a  woman  is  past  child-bearing  rejected,  t6.,  402 
gift  tending  to  tie  up  property  is  void  unless  charitable,  402 
restraint  upon  anticipation,  ib. 
direction  to  lease  at  low  rent,  ib. 

not  to  raise  rent,  ib. 

devise  upon  remote  event,  ib. 

whether  limitations  subsequent  to  an  estate  tail  can  be  too  remote, 

402,403 
term  precedent  to  an  estate  tail  may  be  too  remote,  403 
concurrent  terms,  %b. 

accumulation  for  payment  of  debts  is  valid,  404 
accumulation  till  a  fund  reaches  a  certain  sum,  when  valid,  ib. 
whether  powers  of  sale  and  leasing  can  be  void  for,  ib. 
gift  to  persons  who  must  be  liviug  at  the  testator's  death  and  time 

of  vesting  good,  ib 
gift  is  void  if  tne  event  is  too  remote,  though  the  persons  may  not 

be,  ib.,  406 
gift  for  life  to  unborn  children  of  tenant  for  lite  is  good,  405 
cross  limitations  between  unborn  tenants  for  life,  ib. 
substitution  of  issue,  406 
remote  gift  over  ot  life  interest,  ib. 
whether  bequest  for  life  following  on  life  inter^ts  of  unborn  person 

can  be  valid,  ib. 
limitations  following  upon  void  limitations  are  void,  ib. 
alternate  contingent  limitations  may  be  good,  ib. 
gift  to  a  class  to  be  ascertained  beyond  limits  of  perpetuity,  ib.,  407 
whether  gift  to  an  individual  and  a  remote  class  is  void,  ib. 
where  the  shares  of  the  members  of  the  class  can  be  severed,  i6.,  408 
gift  to  a  person  satisfying  a  description  must  be  ascertained  within 
limits  of,  408 
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PERPETUITY— con«nM«d 

effect  of  the  words  as  far  as  the  roles  of  law  permit^  409 

direction  that  personalty  is  not  to  vest  in  a  tenant  in  tail  dying 

under  twenty-one,  t6.,  410 
power  authorising  appointment  void  for,  is  valid  within  the  proper 

limits,  410 
in  case  of  special  powers,  persons  must  be  capable  of  taking  under 

the  origmal  instrument,  id. 
when  there  is  a  dear  appointment  invalid  restrictionfl  may  be 

rejected,  ib. 
cypr^  (see  Cy  PRis),  411,  412 

PERSONJB  DESIGNATE, 

gifts  to  (see  DescbiptiokX  1^7 — ^203 

PERSONAL  PROPERTY, 

estate  and  effects,  gift  of,  confined  to  personalty,  151,  162 
described  by  reference  to  locality,  154 

PERSONAL  REPRESENTATIVES, 

meaning  of  (see  Rbprksbntativbs),  265 — 268 

PLANT  AND  GOODWILL, 
meaning  of,  146 

PLATE, 

meaning  of,  145 

use  of,  what  passes  under,  151 

POOR  RELATIONS, 

gifts  to,  whether  charitable,  275,  276 

PORTIONS, 

interest  on,  131 

when  younger  children  means  children  entitled  to,  211—213 

vesting  of  (see  Vbstino),  380,  381 

what  are,  within  the  exception  in  the  Thellusson  Act,  415,  416 

satisfaction  of,  by  legacies  (see  Satisfaction),  541 — 544 

"  POSSESSED  OF," 

whether  sift  of  all  which  testator  is,  passes  realty,  153 
effect  of  tuese  words  in  passing  leaseholds,  159 

POSSESSION, 

title  by,  is  devisable,  68 

gift  over  on  death  before,  484 

of  real  estate,  bequest  of  chattels  to  person  in,  610,  511 

POSTHUMOUS  CHILD, 

gift  when  confined  to  (see  Child  en  vbntbb),  226 

POWERj 

will  under,  how  far  sovemed  by  domicile,  1,  2 

-^— -  how  revoked,  32 

to  make  unattested  will  void,  58 

to  arise  on  contingency,  when  exercisable,  68 

to  contingent  person,  t6. 
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FOWEBr-cmtinued, 

to  be  exercised  in  writing,  69 
testamentary,  what  is,  ib, 

effect  of  Wills  Act  on  execution  of,  70 

to  af)point  to  tenants  in  common,  how  executed,  299 

anrvival  of,  330 

of  sale  (see  Sale,  Foweb  of),  328 — 338 

added  to  gift  of  income,  351 

implication  from,  when  not  executed,  526 

(See  Implication.) 
class  to  take  in  default  of  appointment,  235,  236 
distinguished  from  estate,  329 

—  property,  352,  363 

to  convert,  will  not  effect  conversion  till  exercised,  184, 185 

of  advancement,  effect  of,  upon  vesting,  389 

vesting  of  gifts  under,  394,  395 

selective  to  appoint  to  relations,  construction  of,  248 

— -^— next  of  kin,  258 

of  sale,  effect  of  on  estates  of  trustees,  324 

when  executors  take,  335—337 

whether  it  can  be  too  remote,  404 

of  leasing,  effect  of  on  estates  of  trustees,  325 

— ——  what  is  general,  ib, 

whether  trustees  have^  340 

of  management  and  disposition  distinguished,  518,  519 

superadded  to  absolute  gifts,  352 

— ^— life  interest^  ib.,  353 

which  will  be  inserted  in  executing  executory  trusts,  518,  519 
execution  of, 

by  general  words,  163 — 174 

of  appointing  realty,  163,  164 

personalty,  164,  165 

where  the  appointor  is  a  married  woman,  ib. 

effect  of  the  Wills  Act,  169—174 

of  revocation,  169 

general  direction  to  pay  debts,  171 

by   will  made  previous    to  creation    of  the  power, 
166,  171 
what  is  a  sufficient  reference  to  a,  165,  167 
what  is  a  sufficient  reference  to  property  subject  to  a,  167 — 169 
to  retain  investments,  effect  of  on  conversion,  185,  192 

PRECATORY  WORDS, 

when  they  create  a  trust  (see  Trust),  355 — 361 

PRE-EMPTION, 

right  of,  must  be  literally  construed,  425 

PREMISES, 

meaning  of,  151 

PRIORITY, 

between  legatees  (see  Abatement),  572 — 574 

PRIVATE  CHARITY, 
gift  for,  it  void,  272 


672 
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PROBATE, 

on  what  evidence  granted,  63 

what  entitled  to,  61—65 

instrument  naming  executor,  61 
contingent  will  or  codicil,  ib, 
instrument  naming  guardians,  i&. 
will  of  married  woman,  ib.,  62 
will  of  realty,  62 
foreign  will,  tb, 

what  should  be  included  in,  64 

when  scandalous  passage  omitted,  21 

where  granted,  64 


effect  of  on  realty,  31,  64.  65 
conclusive  on  question  of  fraud, 


65 


PROFITS.    See  Rents  and  Profits. 

what  are,  accruing  after  death  of  testator, 

bonus  on  shares  declared  before  the  death,  payable  afterwards 

127 
partnership,  declared  after  death  for  a  period  ending  in  life- 

time,  ib, 
debts  are,  of  the  vear  when  they  are  got  in,  tb. 
apportionment  of,  ib. 

PROPERTY, 

when  it  will  pass  realty,  162 

when  it  will  pass  the  fee,  303 

devise  of,  whether  it  executes  general  power  over  realty,  169,  170 

distinguished  from  power,  329,  362,  353 

PROTECTION  ORDER, 

will  of  married  woman  after,  17 

PROVIDE, 

gift  to,  a  school,  267 

PUBLIC  POLICY, 

conditions  contrary  to,  validity  of,  374,  418,  421 

PUB  AUTRE  VIE, 

devise  of  estate,  66,  67 

rule  in  Shelters  case  applies  to  estates,  312 

during  lives  of  A.  and  fe,  369 

gift  over  of,  is  good,  441 

gift  in  default  of  issue  of  an  estate,  504 

descent  of  estate,  565 

''PURCHASED," 

gift  of  property,  142 

PURCHASE  MONEY, 

for  land  devised  and  afterwards  sold,  right  to,  194, 195 

PURPOSE, 

gift  for  a  particular,  when  legatee  entitled  absolutely,  361 

adeemed  if  the  purpose  is  satisfied  by  testator, 

560 


R. 

RAILWAY  SHARES, 
include  stock,  144 
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READY  MONEY, 

meaning  of,  141, 142 

REAL  EFFECTS, 

will  pass  realty,  154 

REAL  ESTATE, 

words  appropriate  to,  151 — 154 
devise  of,  when  it  carries  leasehold,  160 

REAL  SECURITY, 

mortgage  on,  meaning  of,  143 

RECEIPT, 

power  to  give,  338,  339 
whether  agent  can  give,  338 
gift  over,  upon  deatn  before, 

to  what  period  it  refers,  484 
whether  gift  over  upon  death  before  actual  receipt  is  valid,  486,  487 

RECEIPT  CLAUSE, 

effect  of,  on  estates  of  trustees,  322,  323 

-  in  creating  separate  use,  434,  435 
in  creating  restraint  upon  anticipation,  437,  438 

RECITAL, 

effect  of,  in  excluding  property  from  residue,  181 
implication  by  (see  Implication),  529,  530 
incorrect,  of  gift,  will  not  cut  it  down,  533 
of  advance,  effect  of,  550,  551 

REFERENCE, 

giftsby,  510— 513 

bequest  of  chattels,  according  to  limitations  of  realty,  vests  in 

first  tenant  in  tail  at  birth,  510 
bequest  to  person  in  actual  possession  of  freeholds,  ib, 
chattels  do  not  vest  in  tenant  in  tail,  defeasible  by  birth  of 

issue  to  take  under  prior  limitations,  511 
bequest  of  chattels  to  person  entitled  in  possession  to  real 

estate,  510 
personalty  to  go  with  a  title,  ib, 
intention   that  a  person  not  in  actual  possession  shall  not 

take,  511 
whether  words  "as  far  as  the  law  permits"  will  carrv  on  chattels 

directed  not  to  vest  in  a  tenant  in  tail  aying  under 

twenty-one,  512 
bequest  in  the  same  manner  as  prior  gifts,  how  far  they  im- 
port the  limitations  of  the  prior  giits,  t6. 
whetner  gift  upon  trusts  of  a  prior  gift  is  subject  to  same 

charges  as  the  prior  gift,  513 
gift  to  persons  "  before  nam^d,"  ib, 
what  is  a  sufficient,  to  a  power,  165 — 167 
to  property  subject  to  a  power,  167 — 169 

REFERENTIAL  CONSTRUCTION 

of  gifts  in  default  of  issue,  495 — 500 

(See  Death  Without  Issue.) 

REIMBURSEMENT  CLAUSE, 

effect  of,  on  gift  of  residue  to  executors,  270 
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RELATIONS, 

gifts  to,  248—250 

restricted  to  persons  cabbie  of  taking  by  statute,  248 

they  take  per  capita  as  joint  tenants,  ib, 

power  to  select  relations  extends  to  all  relations,  ib. 

when  the  class  to  take  is  ascertained,  ib^  249 
poor  relations,  gifts  to,  whether  charitable,  276,  276 
precatory  trust  for,  355,  356 

RELEASE, 

condition  requiring,  construction  of,  425 

RELIGION, 

of  children,  directions  as  to,  in  will,  75,  76 
gift  over  on  change  of,  valid,  420 

RELIGIOUS  PURPOSES, 
gifts  for,  271 

REMAINDERS, 

(See    Limitations,    Executory    Ixtebestb,    Coktinoekt    Ra- 

MAINDERS^. 

distinguished  irom  executory  interests,  441,  442 

incidents  of,  442 

contingent  (see  Vesting),  230,  231,  377—380 

,  whether  they  can  be  too  remote,  397—401 

equitable,  whether  remote  where  event  happens  during  particular 

estate,  401 
in  chattels,  439 
after  absolute  interest,  i&.,  440 

REMOTENESS, 

(See  Perpetuity),  396-^412 

REMOVAL, 

effect  of,  on  bequest  of  things  in  a  house,  116,  116 

RENEWABLE  LEASEHOLDS, 

conversion  of,  into  fee  simple^  effect  of,  196 

RENEWAL, 

fund  for,  right  to,  as  between  tenant  for  life  and  remainderman,  598 
fines  for,  apportionment  of  between  successive  takers,  i6.,  599 

RENT  CHARGE, 

devise  of,  is  speciiic,  104 

on  house,  when  passes  with  house,  161 

distinguished  from  an  annuity,  363 

what  words  create,  id. 

charged  on  realty  and  personalty  issues  out  of  realty,  i5.,  364 

whether  it  can  be  entailed,  364 

when  it  has  priority  over  legacies  charged  on  land,  672 

whether  devise  of,  charges  real  estate,  582 

RENTS  AND  PROFITS, 

from  death  pass  to  specfic  devisee,  127 
accumulations  of,  pass  with  devise  of  surface,  149 
devise  of,  when  it  passes  the  fee,  305 

'^ effect  of,  on  specific  enjoyment,  193 

increase  in  value  of,  given  to  chaiity,  280 
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RENTS  AND  PROFITS— coiKinti^d. 
apportionment  of,  127,  128 
power  to  raise  sum  out  of,  authorises  sale,  585, 586 

fines  out  of,  to  renew  leaseholds  given  in  succession, 

586 
intermediate,  right  to,  128,  129 

of  contingent  devises  pass  to  heir  or  residuary  devisee,  129 

of  contingent  residuary  devise  pass  to  heir,  ih. 

of  contingent  residuary  beg^uest  pass  to  legatee,  tb» 

mixed  fund  of  residue  cames,  129 

apportionment  of,  between  specific  and  residuary  legatees, 

128 
right  of  devisee  to,  between  death  and  sale  of  land  converted 

by  testator,  196 
who  entitled  to,  between  shifting  and  birth  of  issue  to  take, 
508 

REPAIRS, 

power  of  trustees  to  do,  341 

REPRESENTATIVES, 
meaning  of, 

where  used  as  a  word  of  purchase,  265—268 

primd  facie  means  executor?,  265 

where  it  means  next  of  kin,  266 

substitutional  gifts  to,  ib, 

may  mean  descendants,  tb. 

sabstitutioual  gifts  to,  after  a  life  estate,  i5. 

effect  of  words  of  distribution,  267 

use  of  executors  in  other  pails  of  the  will,  ib. 

direction  to  pay  to,  where  executors  are  named,  ib. 

explained  by  other  words,  ib, 
where  used  as  a  word  of  limitation,  347 

REPUGNANT  CONDITION, 
(See  Condition),  426—438 

REPUTATION, 

marriage  proved  by,  215 

of  parentage  of  illegitimate  child,  221 — 225 

REQUEST, 

conversion  upon,  185 

RESIDENCE, 

condition  requiring,  150,  420,  425 

RESIDUARY  DEVISE, 
is  specific,  104 

RESIDUARY  LEGATEE, 

effect  of  appointment  of,  147,  148,  186—188 
"  of  all  my  property  "  appointment  of,  147 

RESIDUE, 
gift  of, 

what  is,  175—179 

enumeration  of  particulars  in,  175,  176,  177 
when  specific,  105—107,  180 
contingent,  when  it  passes  interest,  129 

X  X  2 
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RESIDUE— co?ai«ited. 

when  it  passes  under  word  money,  140 — 142 

when  it  executes  power,  173 
what  passes  under  gift  or,  179 — 183 

of  appointed  fund,  179 

after  payment  of  legacies,  ib, 

of  particular  part  of  testator's  property,  180 

of  lands  in  A.,  180 

of  personal  fund,  ih. 

general  and  particular,  ib. 

general,  what  it  passes,  id.,  181 

intention  to  exclude  curtain  property,  181 

lestrictiye  words,  ib, 

small  remainder,  ib. 

property  excepted  from,  id.,  182 

residue  of  residue,  182 

revocation  of  share  of,  i5.,  183 

residue  given  in  proportion  to  legacies,  183 

share  of  residue  to  fall  into  residue,  ib. 

accumulations  released  by  statute,  417 

gift  of,  executes  general  power,  169,  170 

whether  it  executes  the  power  in  all  events.  172 
conversion  of,  between  tenant  tor  life  and  remainderman,  190 — 194 
gift  of,  to  executors,  whether  beneficial  or  in  trusty  269,  270 
vesting  of,  argument  in  favour  of,  387,  389 
whether  it  is  a  legacy,  148 
two  gifts  of,  in  same' will,  effect  of,  534 
gifts  of  remainder  and,  in  same  will,  ib. 
of  a  particular  fund,  gift  of,  where  void  for  imcertainty,  539 
undisposed  of,  passes  to  next  of  kin,  566 

what  is  a  contraiy  intention,  ib. 

when  there  are  no  next  of  kin  the  executors  take,  «5.,  567 

(See  EXECUT0R8.) 

whether  primarily  liable  for  payment  of  debts,  570 

lapsed  share  of  residue  whether  applicable  before  shares  well 
disposed  of,  571 
what  is,  as  between  tenant  for  life  and  remamderman,  596 — 599 

RESPECTIVE, 

distributive  force  of  the  word,  238 

devise  to  several  and  heirs  of  their  respective  bodies,  297 

and  their  respective  heirs,  »6.,  298 

creates  tenancy  in  common,  298 

REST, 

gift  of  all  the,  passes  realty,  154 

RESTRAINT  UPON  ANTICIPATION,  436-438 

RESTRICTIONS, 

effect  of,  on  prior  absolute  interest.  353,  354 
invalid,  when  they  may  be  rejectea,  410 

RESULTING  TRUSTS,  354,  561.  562 

devise  subject  to  a  cha^e  wnich  fails  carries  the  whole,  561 

in  what  cases  the  devisee  takes  subject  to  ihe  charge  or  only  what 

remains  after  satisfjjring  the  charge,  ib. 
direction  to  pay  a  certam  sum,  ib, 
direction  to  raise  a  sum  disposed  of  in  all  events,  ib. 
— _^_ for  purpose  which  may  fail,  ib. 
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RESULTING  TBJJSTS^-continued. 

charge  created  by  will  and  by  a  prior  inatniment,  562 
devise  subject  to,  and  upon  trusts,  i&. 
exception  of  property  out  of  a  devise,  156 

RETAINER, 

right  of,  against  specific  legatee?,  117 
against  general  legacy,  ib. 

REVERSION, 

married  woman  cannot  elect  in  respect  of,  80,  87 

whether  it  passes  under  general  wordp,  156,  157 

acquisition  of,  in  leaseholds  given  by  the  will,  116,  117 

interest  upon  legacy  charged  upon,  132 

devise  in  default  of  issue,  when  it  refers  to  failure  of  subsisting 

estates,  504,  505 
power  of  sale  over,  when  exercisable,  332 

REVIVAL  OF  WILL,  53,  67 
revoking  will  revoked,  53 
by  codicil,  53 — 55 
by  incorporation,  55^58 

REVOCATION,  32—43,  531—533 
covenant  not  to  revoke,  12 
by  marriage,  32 
01  will  under  power,  ib. 
alteration  of  circumstances,  33 
during  insanity,  ib, 
destruction,  i6. 
dependent  relative,  34 — 37 
several  inconsistent  instruments,  37,  38 
description  as  last  will,  38 
clause  of,  ib, 

codicil  reviving  revoked  will,  39 
by  acts,  40—42 
destruction  of  duplicate,  42 
of  will  of  soldier  or  seaman,  51,  52 
of  trustee  appointed  by  will,  321 
by  change  of  interest,  116.  117 
of  share  of  residue,  effect  of,  182,  183 
by  alteration  of  estate,  531 
effect  of  section  23  of  the  Wills  Act,  ib, 
it  must  be  reasonably  clear  that  a  bequest  was  meant  to  be  revoked, 

532 
gift  to  A.  for  life  with  remainders  with  revocation  of  gift  to  A.,  ib, 
whether  revocation  revokes  executory  gifts  over,  t6. 
gifts  will  not  be  revoked  further  than  is  necessary,  ib. 
of  devise  subject  to  a  charge,  ib, 
revoked  legacy  not  set  up  because  the  attempted  disposition  fails^ 

532,  533 
of  devise  of  realty  when  personalty  is  given  upon  the  trusts  of  realty, 

533 
erroneous  recital  will  not  effect,  ib, 
erroneous  assumption  of  fact  will  not  effect,  ib, 

(See  IKC0N8I8TEKCY,  534 — 535.) 
effect  of,  of  share  of  a  member  of  a  class,  559 

RIGHT  HEIRS  MALE, 
devise  to,  254,  255 
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RIGHT  TO  SUE, 

in  testator^B  name  not  devisable,  68 

ROMAN  CATHOLICS, 

position  of,  as  regards  charitable  gifts,  273,  274 


S. 

SAID, 

effect  of  the  word  in  substitutional  gifts,  461 

SALE, 

contract  for,  converts,  194 

under  compulsory  powers  converts,  196 

under  decree  converts,  ib, 

power  of,  328—338 

and  exchange  authorises  partition,  328 
whether  authorises  mortgage,  ib. 

severance  of  minerals,  t6. 


extends  to  purchase  lands,  ib. 

at  death  of  tenant  for  life  not  exercisable  before,  ib. 

within  limited  time,  328,  329 

when  it  survives,  330,  331 

distinguished  from  trust,  329 

direction  to  executors  to  sell,  i6.,  330 

bare  power  whether  it  survives,  330 

given  to  named  persons,  ib. 

executor  of  executor  cannot  exercise,  ib.,  331 

whether  infant  can  consent  to  exercise  of,  331 

consent  of  tenant  for  life  after  alienation,  ib. 

bankruptcy,  ib. 

with  consent,  how  exercisable,  ib.,  332 

over  reversion,  332 

future  sale  under,  bad,  ib. 

several  estates  together,  vb. 

when  spent,  333 

when  trustees  compelled  to  exercise,  ib. 

whether  suspended  by  administration  action,  334 

where  persons  to  exercise  not  named,  335 

when  implied  from  charge  of  debts,  335 — 337 

implied  in  power  to  mortgage,  338 

over  personalty,  executors  have,  339 

effect  of,  on  estates  of  trustees,  324 

whether  it  can  be  too  remote,  .404 

whether  included  in  usual  powers,  519 
gift  over  on  death  before  completion  of,  whether  valid,  487 
whether  power  to  raise  out  oi  income  authorises,  585,  586 

SANITY, 

not  presumed,  13 

SATISFACTION,  541—548 
of  portions  by  legacies, 

arises  between  a  gift  and  a  promise  to  give,  541 

dbtinguished  from  ademption,  ib.,  542 

covenant  to  settle  for  life  and  absolute  beauest,  542 

effect  of  some  legacies  being  expressly  in,  ib. 

effect  of  difference  between  covenant  and  bequest,  i6»,  543 

land  and  money,  ib. 
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SATISFACTION— ct»iein«4 

portion  and  residue,  543 
contingent  legacy  and  vested  portion,  ih. 
what  difference  between  covenant  and  will  rebuts,  it.,  544 
effect  of  a  direction  to  pay  debts,  544 
in  the  case  of  strangers, 

only  arises  by  express  declaration,  645 

whether  provision  by  will  is  advancement  in  legatee's  life,i6., 

646 

of  debts  by  legacies  : 

legacy  of  equal  or  greater  amount  satisfies  a  debt,  546 

what  debts  may  be  satisfied,  ib. 

what  legacies  will  work,  ib. 

effect  of  difference  between  the  nature  of  the  debt  and  legacy, 

i6.,  547 
effect  of  direction  to  pay  debts  and  legacies,  547,  548 
—   debts  only,  548 

SCANDALOUS  PASSAGES, 

when  omitted  from  probate,  21 

SEAMEN, 

wills  of,  44—52 

SECOND  COUSINS, 
meaning  of,  243 

SECOND 

son,  gift  to,  208,  209 

and  other  sons  may  include  first  son,  213 

SECRET  TRUST, 

evidence  of,  when  admitted,  59 

for  charity,  292 

whether  the  legal  estate  passes,  290,  292 

SECURE, 

direction  to, 

effect  of  in  creating  tenancy  in  common,  299 

SECURITIES  FOR  MONEY, 

what  passes  under,  142,  143 
whether  it  passes  legal  estate,  143 

SEISED, 

meaning  of,  153 

SELECTION, 

when  legatee  has  a  right  of,  96 

SEPARATE  USE, 

what  words  create,  433—436 

effect  of,  on  gift  to  mother  and  children,  294,  295 

remainders  to  the,  on  estates  of  trustees  322 

when  direction  to  settle  im]^rts,  516 

settlement  to  the,  will  be  without  power  of  anticipation,  518 

SERVANTS, 

gifts  U^  204 
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SETTLE, 

direction  to, 

effect  of,  on  gift  to  parent  and  children,  294 

— ; on  joint  tenancy,  299 

will  not  prevent  lapee  where  an  absolute  intereat  is  given  in 

the  first  place,  354 
effect  of,  on  prior  absolute  interest,  353,  354 
when  confined  to  life  of  a  tenant  for  life,  452 
distinguished  from  substitutional  gift,  459 
how  carried  out  by  the  Court,  516 — 518 
what  powers  it  wul  authorise,  518,  519 

SETTLED  LAND  ACT, 

effect  of,  on  condition  against  alienation,  427 

SEVERAL  INHERITANCES, 

and  joint  life  interests,  297,  298 

SEVERANCE, 

of  income  of  joint  property  as  it  accrues,  297 
effect  of,  upon  vesting,  386 

in  carrying  interest,  134, 135 

of  shares  of  members  of  a  class,  which  is  too  remote,  407,  408 

SHARE, 

devise  of,  will  pass  the  fee,  303 

when  it  creates  a  tenancy  iu  common,  298 

will  not  pass  accrued  shares,  478,  479 

SHARES. 

calls  upon,  when  payable  by  legatee,  119 

bonus  on,  when  it  passes,  127 

in  public  companies,  when  within  the  Statute  of  Mortmain,  285 

railway,  include  stock,  144 

mining,  ib. 

when  they  should  be  sold,  339 

SHELLEY'S  CASE 

rule  in,  312—320 
in  the  case  of  realty  : 

limitation  to  heirs  coalesces  with  life  estate  of  the  ancestor, 

312 
the  two  limitations  must  be  in  the  same  instrument,  312 
applies  to  freeholds,  copyholds,  and  estates  pur  autre  vie,  ib, 
applies  where  both  limitations  are  legal  or  equitable,  ib. 
does  not  apply  where  one  limitation  is  legal  the  other  equit- 
able, ib. 
does  not  apply  so  as  to  destroy  intermediate  contingent  limi- 
tations, it, 
whether  it  applies  where  the  limitation  to  the  heirs  is  con- 
ditional or  an  alternative  contingent  remainder,  ib, 
application  of,  where  the  limitation  is  to  neirs  or  heirs  of  the  body, 
313—318 

applies  though  estate  of  the  ancestor  expressly  limited  for  life, 

313 
words  of  limitation  superadded  to  the  heirs  are  immaterial, 

ib,,  314 
words  of  distribution  superadded  to  the  heirs  are  immaterial, 

314 
gavelkind  lands  follow  same  rule,  315 
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SHELLEY'S  CASE— conH'nued 

gift  over  in  default  of  issue  is  immaterial,  315 
words  of  limitation  and  distribution  superadded  are  imma- 
terial, ^16. 
words  of  limitation  superadded  inconsistent  with  the  course 

of  descent,  315,  316 
heirs  explained  to  mean  children,  316,  317 
application  of,  when  the  limitation  is  to  first  heirs  male,  or  heirs  of 

the  body  who  attain  twenty-one,  317 
application  of,  where  the  limitation  is  to  the  ^eir,  iJb, 

next  or  first  heir,  318 
limitation  to  the  heir  for  evt^r,  ih, 
wonls  of  limitation  superadded,  iJb, 
where  the  estate  of  the  heir  is  for  life,  i6. 
application  of,  where  the  limitation  is  to  issue,  318—320 
distinction  between  issue  and  heirs,  318 
eflFect  of  words  of  distribution  superadded,  319 
whether  a  gift  over  in  default  of  issue  is  material,  i6. 
effect  of  words  of  limitation  superadded,  ii. 
whether  the  absence  of  a  gift  over  is  material,  <6.,  320 
words  altering  the  course  of  descent,  320 
words  of  limitation  and  distribution  superadded,  \b, 
effect  of  the  Wills  Act,  i6. 
effect  of  a  direction  against  alienation,  \h, 
in  the  case  of  persc^nalty,  348 — 350 

when  the  limitation  is  ti)  the  heirs  of  the  tenant  for  life,  348 

effect  of  words  of  distribution,  349 
when  the  limitation  is  to  the  issue  of  the  tenant  for  life,  t6.,  350 
what  will  convert  issue  into  a  woixl  of  purchase,  350 
when  realty  and  personalty  are  given  together,  i6.,  351 
the  rule  applies  to  rent  charges,  364 
how  far  it  applies  to  executory  trusts,  515 

SHIFTING  CIjAUSES,  506-509 

operate  upon  a  life  interest  though  it  comes  into  possession  upon  the 
event  on  which  the  estate  is  to  shift,  506 

possession  of  settled  estates  refers  to  possession  under  the  settle- 
ment, i6. 

meaning  of  "  entitled,"  t6. 

where  the  devisee  takes  under  a  resettlement,  507 

whether  they  take  effect  on  estates  in  remainder,  i5. 

repeated  operation  of,  t6. 

will  not  void  jointures  and  portions  property  chained,  t6. 

when  estates  under,  go  to  trustees  to  preserve,  i6.y  508 

who  is  entitled  to  intermediate  rents,  508 

estates  directed  to  shift  as  if  devisee  were  dead  without  issue,  i6.,  509 

SIGNATURE 

of  testator  to  will,  21—24 
*  mark,  21 
assumed  name,  22 
seal,  ih, 
dry  pen,  ih. 
by  agent,  i6. 

how  connected  with  will,  i6. 
pasition  of,  i5.,  23 
words  under,  23,  24 
attestation  of,  24,  25 
acknowledgment  of,  25,  26 
tearing  off,  41 
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SMALL  BALANCE, 

gift  of,  what  it  passes,  181 

SMALL  REMAINDER, 
what  it  passes,  181 

SOLDIERS, 

wills  of,  44—62 

SOLE, 

when  it  creates  a  separate  use,  435,  436 

SOLICITOR, 

appointment  of,  how  far  binding,  77 

SON, 

gift  to  A.,  second  son  of  B.,  when  he  is  the  first,  202,  203 

"  a,"  construction  of,  208 

— !-    a  first  or  second,  ih. 

when  used  as  a  word  of  limitation,  309,  310 

SPECIAL  POWERS, 

execution  of  (see  Powers),  166—169 

SPECIFIC  ENJOYMENT 

of  residue,  when  tenant  for  life  entitled  to,  190—194 

SPECIFIC  ENUMERATION  OF  THINGS, 
in  residuary  gift,  eflFect  of,  175,  176 
effect  of,  on  specific  enjoyment  by  tenant  for  life,  192, 193 

SPECIFIC  GIFT, 

description  of,  96 
increase  of  value  of,  i6.,  97 
inaccurate  description,  97 
sale  of,  before  date  of  will,  ib. 
sale  and  re-purchase,  t6.,  98 
confirmation  by  codicil,  effect  on,  98 
carries  profits,  127 
what  is  a, 

gift  of  stock  in  round  numbers,  99 

direction  to  transfer  stock,  100 

gift  of  stock  on  trust  to  sell  is  specific,  ib. 

rest  of  "  my  "  stock  makes  prior  gifts  specific,  ib, 

-  stock  not  in  round  numbers,  ib. 
effect  of  the  Wills  Act,  t6.,  101 

gift  of  part  of  a  specific  fund,  ib. 

money  out  of  money,  ib. 

■  money  out  of  stock,  ib. 

direction  to  pay  out  of  a  certain  fund,  ib.^  102 

whether  a  gift  is  money  out  of  money,  or  money  out  of  stock, 

102 
whether  necessarily  subject  to  ademption,  102 
gift  of  a  sum  **  invested  "  in  a  particular  way,  ib.,  103 
of  a  particular  debt,  103 
legacy  in  intended  exercise  of  power,  ib. 
and  gift  of  aliquot  part  of  a  fund,  distinction  between,  104 
gift  of  a  sum  payable  out  of  real  estate,  i6. 
effect  of  directions  in  the  will  on  a,  105 
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SPECIFIC  GIFT— continued, 

when  a  gift  of  residue  is,  ih,,  106,  180    . 

of  a  specific  fund  is,  106, 107 

ademption  of  (see  Ademption),  113 — 116 

retainer  against^  117, 118 

exoneration  of  (see  Exoneration)^  118, 119 

STAMP  DUTEES 

tables  of  (see  Appendix),  614 

STATUTE  OF  DISTRIBUTIONS, 
effect  of  reference  to,  259,  260 

STATUTES  CITED, 

43  Eliz.  c.  4  (Corporation),  88 

21  Hen.  VIII.  c.  4  (Executor's  power  of  sale),  330 
23  Hen.  VIII.  c.  10  (Superstitious  Uses),  274 

32  Hen.  VIII  c.  1  (WillsX  88 

34  &  35  Hen.  VIII.  c.  5  (Wills),  ib. 
1  Edw.  VI.  c.  14  (Superstitious  Uses),  274 
43  Eliz.  c.  4  (Charitable  Uses),  271,  290 
12  Car.  II.  c.  24  (Guardians),  73,  75 

29  Car.  II.  c.  3  (Statute  of  Frauds),  44 

1  Will.  &  M.  c.  18  (Dissenters),  273 

4  Geo.  II.  c.  28  (Right  to  Distrain),  363 

9  Geo.  II.  c.  36  (Mortmain),  282, 290 

39  &  40  Geo.  III.  c.  98  (Thellusson),  413 

42  Geo.  III.  c.  116  (Land  Tax  Redemption),  291 

43  Geo.  III.  c.  108  (Church  Building),  291 

65  Geo.  III.  c.  192  (Devise  of  Copyholds),  158 

10  Geo.  IV.  c.  7  (Monastic  Orders),  273 

11  Geo.  IV.  &  1  Will.  IV.  c.  40  (Residue,  Executon^),  269,  566 

2  &  3  Will.  IV.  c.  75  (Anatomy),  76 

2  &  3  Will.  IV.  c,  115  (Roman  Catholics),  273,  274 

1  Vict  c.  26  (Wills  Act)  (printed  in  Appehdix). 

C  &  7  Vict  c.  37  (Endowment  of  Districts),  291 

9  &  10  Vict  c.  59  (Jews),  273 

15  &  16  Vict  c.  24  (Wilis  Act  Amendment),  22,  23 

17  &  18  Vict,  c,  113  (Locke  King),  120, 121 

20  &  21  Vict  c  57  (Malms'  Act),  118 

20  &  21  Vict  c.  85  (Protection  Order),  433 

22  &  23  Vict  c.  35  (Char<,'e  of  Debts,  Receipts),  335,  336,  338 

23  &  24  Vict  c.  134  (Roman  Catholic  Charities),  274 

23  &  24  Vict  c.  145  (Mortgagees  Powers,  Maintenance),  130,  135, 

338,  340,  344 

24  &  25  Vict  c.  114  (Domicile),  2 
24  &  25  Vict.  c.  121  (Domicile),  8 

28  &  29  Vict  c.  72  (Navy  and  Marines  (Wills)  Act),  44—47 

30  &  31  Vict  c.  69  (Locke  King  Amendment),  121, 122,  124 

33  Vict  c.  14  (Aliens),  3, 17,  88 

33  &  34  Vict  c.  23  (Forfeiture),  17,  89 

33  &  34  Vict  c.  35  (Apportionment),  127 

34  Vict  c.  13  (Public  Parks,  &c.),  292 
37  &  38  Vict.  c.  37  (Appointments),  167 

40  &  41  Vict.  c.  33  (Contingent  Remainders),  231 

40  &  41  Vict  c.  34  (Locke  King  Amendment),  120,  121, 195 
42  &  43  Vict.  c.  59  (Outlawry),  18,  89 

44  &  45  Vict  c.  41  (Conveyancing  Act),  s.  10,  451 

8.  19,  338 

8.  30,  70,  161,  331 
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STATUTES  CITED— ctmttniwd 

44  &  45  Vict.  c.  41  (Conveyancmg  Act),  b.  36,  338 

8.37,340 
8.  38,330 
&  42,  341 
B.  43,  130,  343 

45  &  46  Vict  c  38  (Settled  Land),  341 

45  &  46  Vict  c.  73  (Ancient  Monuments),  292 

45  &  46  Vict.  c.  75  (Married  Women's  Property),  14,  432,  433,  576 

47  &  48  Vict  c  71  (Intestates  Estates),  564 

STATUTOKY  POWERS, 

efifect  of  sale  under,  195 

STIRPES, 

when  distribution  will  be  by  (see  Distbibution),  237—241 

whether  distribution  per,  will  be  carried  throughout,  239 

how  ascertained,  241 

gift  to  personal  representatives  per,  267 

when  survivorship  will  be  referred  to,  467^-471.    See  Survivors. 

when  a  gift  to  person  then  living  will  be  referred  to,  394 

STOCK^ 

gifts  of,  when  specific,  99,  100 

when  it  will  pass  as  money,  139 

farming,  gift  of,  146 

live  and  dead,  gift  of,  ib 

in  trade  gift  of,  146 

in  trade,  may  be  limited  for  life,  439 

STRICT 

entail,  direction  to  make,  effect  of,  515 

whether  it  makes  tenant  for  life  unimpeachable  for  waste, 
517,  618 
settlement,  direction  to  make,  517 

SUBSTITUTIONAL  GIFTS,  457—465 
of  personalty  to  heirs,  257,  258 

■  to  representatives,  266 

to  executors,  268 

whether  a  gift  to  ^.  or  his  executors  fails  by  lapse  ib. 
do  not  take  effect  if  the  substituted  legatees  fail,  446 
whether  gift  to  A.  or  B.  is,  457 
gift  to  A.  or  B.  as  C.  may  appoint,  ib. 

childreUf  grandchildren,  or  other  descendants,  ib, 

when  both  original  and  substituted  legatees  must  be  living  at  the 

time  of  distribution,  ib, 
when  "  or  "  wiU  be  changed  into  "  and,"  i6.,  458 
ffifts  to  persons  then  living,  or  their  issue,  458 
distingmshed  from  gift  over  at  any  time,  ib, 

absolute  gift  with  direction  to  settle,  459 

direct  gift  to  A.  or  his  children,  ib. 

gift  after  a  life  interest  to  A.  or  his  children^  ib, 

whether  substituted  legatees  can  take  for  original  legatees  who  die  in 

the  testator*s  life,  ib, 
where  the  original  gift  confined  to  persons  living  at  the  death,  ib, 
whether  there  can  be,  in  respect  of  legatees  dead  at  the  date  of  the 

will,  460 
where  the  original  gift  is  to  named  persons,  ib, 

a  class,  ib. 

substituted  legatees  take  original  shares  xb. 
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SUBSTITUTIONAL  GlFTB^ontinued, 

gifts  to  parents  then  living  and  *the  issue  of  those  dead,  ib.y 
461 

parents  then  living  and  the  children  of  such  of  the 

said  parents  as  shall  be  then  dead,  461 
gift  to  my  daughters  and  their  children,  ib. 

a  class  or  their  issue,  ib, 

where  original  legatees  living  at  date  of  the  will  do  not  satisfy 

the  words,  to, 
gift  to  substituted  legatees  in  an  independent  clause,  462 
direction  that  the  legacy  of  a  parent  is  to  go  to  children,  ib, 
issue  to  stand  in  place  of  parent,  ib, 

take  share  the  parent  would  have  been  entitled  to, 

i6.,  463 
whether  contingency  attaching  to  original  extends   to  substituted 
legatees,  463 
in  the  case  of  original  shares,  ib, 

substitutional  shares,  i6.,  464 
whether  substituted  legatees  must  survive  the  ancestor,  464 

original  and  substituted  classes  are  mutually  exclusive,  464, 

465 
where  all  original  legatees  survive,  465 
where  none  survive,  ib. 
where  some  survive,  ib, 
when  the  class  of  substituted  legatees  is  ascertained,  ib, 
whether  substituted  legatees  take  per  stirpes  or  per  capUay  240,  241 
issue  substituted  for  parent  take  jointly,  299,  300 

SUBSTITUTIONAL  LEGACIES,  108—1 1 2.    See  Cumulative  Legacies. 

SUCCESSIVE  AND  JOINT  INTERESTS  (see  Parent  akd  Childebn), 
293—296. 

SUCCESSIVELY, 

devise  to  several  and  their  heirs,  creates  estates  tail,  301 
absolute  interests  cannot  be  given,  439,  440 

SUCH 

child,  when  restricts  heirs,  317 

when  it  may  be  rejected,  391 

construction  of,  in  gifts  over  in  default  of  such  issue,  496,  497 

SUCH  AS, 

restrictive  effect  on  large  words,  176 

SUGGESTIONS 

for  preparing  wills,  600,  602 

SUPERSTITIOUS  USES, 
what  are,  274,  275 

SUPPLYING  WORDS,  637,  538 
general  rule  as  to,  537 
limitation  to  second  and  other  sons  supplied,  ib, 

daughters  supplied  in  a  settlement,  t5. 

words  without  issue  supplied  so  as  not  to  divest  estates  tail,  538 
—      — in  direction  that  estates  are  to  deter- 
mine as  if  the  tenant  in  tail  were 
dead,  428 
without  Q)iildr^n  supplied  so  (^  not  to  divest  vested  gifts,  538 
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SURFACE, 

devise  of,  whether  it  passes  rents  of  mineSy  149 

SURRENDER 

of  copyholds,  no  longer  necessary,  67,  158 

SURVIVE, 

meaning  of,  226,  466 

SURVIVOR 

of  two  persons,  power  given  to,  w^hen  exercisable  during  lives  of 

both,  68, 171 
limitation  to,  effect  in  creating  joint  tenancy,  298 

SURVIVORS,  466—480 

substitutional  gift  to,  does  not  divest  prior  gift  if  there  are  no  0ur- 

vivors,  446 
gift  over  to,  effect  of  in  limiting  period  of  defeasibility,  452,  453 
when  the  word  is  used  as  denoting  the  quantity  of  the  estate,  466 
meaning  of,  t&. 

a  single  survivor  may  take  under  a  gift  to,  ib. 
when  survivors  will  be  construed  others,  466 — 471 
when  gifts  to  several,  and  if  any  die  without  issue,  to  survivors,  466, 
467 

.  —  to  be  paid  at  twenty-one,  and  if  any  die  under  twenty- 
one,  to  survivorp,  w^ith  gift  over,  467 

8ur\'ivor8hip  between  tenants  in  tail  referred  to  stirpes,  ib, 

whether  giit  over  is  material,  468 

gifts  for  life  and  then  to  children,  if  any  die  without  children, 
to  8ur\-ivors  for  life,  and  then  to  their  children,  ib. 

gift  to  "  others  surviving,"  469 

gift  over  after  death  of  survivor,  ib. 

gift  to  survivors  not  subject  to  limitations  of  the  original 
shares,  ib. 

general  intention  to  benefit  stirpes,  ib. 

gifts  for  life  and  then  in  tail,  gifts  to  survivors  in  taO,  t6.,  470 

where  some  shares  are  settled  others  not,  470 

gift  to  survivors  subject  to   same  defeasibility  as  original 
shares,  i6.,  471 
when  gifts  to,  cease  to  operate,  471—474 

period  of  distribution  is  limit  of  defeasibility,  471 

whether  only  gift  is  in  direction  to  pay  or  not,  t&. 

same  nde  appEes  to  realty,  ib. 

direct  gift  to  several  or  survivors,  472 

payment  postponed,  ib. 

after  a  life  interest,  ib. 

gift  upon  a  contingency  to  survivors,  ib. 

gift  to  a  surviving  class,  ib. 

wliat  is  a  contrary  intention,  ib. 

effect  of  powers  of  advancement,  473 

words  of  limitation,  ib. 

gifts  to  be  paid  at  twenty-one,  with  benefit  of  survivorship,  t6. 

effect  of  gift  over  upon  death  of  all  under  twenty-one,  ib. 

before  tenant  for  life,  ib.. 

474 

^ifts  to  survivors  upon  death  without  issue,  474 
when  tne  claFs  of,  is  to  be  ascertained,  474 — 478 

where  the  gift  is  upon  death  without  issue,  474 

whether  the  last  survivor  takes  indefeasibly,  i6.,  475 

whether  the  class  is  to  be  ascertained  when  the  event  happens, 
or  when  the  shares  become  indefeasible,  475 
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SURVIVORS— co»hnu«L 

when  there  is  no  vested  gift,  475 

divesting  gift  to  survivors  upon  death  merely,  tb. 

direct  gift  to  be  paid  at  twenty-one,  and  if  any  die  under 

twenty-one,  to  survivors,  ib, 
gift  after  a  life  interest,  and  if  any  die  before  tenant  for  life, 

to  survivors,  476 
when  survivorship  is  intended  between  the  legatees,  ib. 
gift  to  survivors  if  any  die  without  issue  before  the  period  of 
distribution,  i6. 
when  there  is  a  gift  to  issue  if  any  die  leaving  issue,  ib, 

477 
when  the  original  gift  is  to  persons  living  at  the  time 

of  distribution,  477 
when  there  is  an  intention  to  divide  the  whole  among 

persons  capable  of  personal  enjoyment,  ib, 
general  principle,  ib.,  478 

when  the  period   of  defeasibility  is   constructively 
limited,  478 
gifts  to,  in  default  of  issue,  503 

SURVIVORSHIP, 

of  powers  and  trusts,  330 

implication  of,  between  annuitants,  369 — 371 

gift  of  annuity  to  two  persons  for  their  lives,  369 

' as  tenants  in  common  for  their  lives,  369 

effect  of  gift  over  after  the  death  of  the  survivor,  ib, 

after  the  death  of  all  the  annuitants,  369 
after  death  of  annuitants  and  a  third  person, 

370 
after  death  of  "  every  "  of  the  annuitants,  ib, 
to  children  of  annuitants,  ib, 
to  the  heirs  of  the  annuitants,  ib. 
where  the  duration  of  the  annuity  is  defined 
by  the  original  gift,  i6.,  371 
words  amounting  to  a  gift  to  the  survivor,  371 
gift  ¥rith  benefit  of,  passes  accrued  shares,  479 
of  power  of  sale,  329,  330 

SYMBOLS, 

evidence  to  explain,  92 

T. 
TAIL  (see  Estate  Tail),  806—311 

TENANCY  BY  ENTIRETIES,  300 

TENANCY  IN  COMMON  (see  Joint  Tenancy),  298—300 

TENANT  FOR  LIFE  AND  REMAINDERMAN, 

of  a  residue,  conversion  as  between,  190 — 194.    See  Conversion. 
when  life  tenant  unimpeachable  for  waste  under  executory  trust, 

517,  518 
what  is  capital  or  income  between,  593 — 596 
of  a  business,  593 

mines  opened  by  tenant  for  life,  595 
change  of  investment,  596 
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TENANT  FOR  LIFE  AND  REMAINDERMAN— c(m^>i««i 
of  a  residue, 

what  is  residue,  596 

to  what  income  the  tenant  for  life  is  entitled,  16.,  597 
apportionment  of  recovered  assets  between,  597 
who  is  entitled  to  purchase-monej  for  leaseholds  taken  under  com- 
pulsory powers,  t6.,  598 
title  to  fund  for  renewal  as  between,  598 
apportionment  of  fines  for  renewals  between,  i6.,  599 
purchase  of  reversion  by  tenant  for  life,  599 
valuation  to  outgoing  tenant,  ib. 
insurance  effected  by,  ib, 
inventory  of  chattels,  ib. 

TENANT  IN  TAIL, 

after  possibility  of  issue  extinct,  308 

TERM, 

devise  subject  to,  when  vested,  442,  443 

TESTAMENTARY 

capacity,  13 — 18 

sanity,  13 

delusions,  ib. 

lucid  interval,  i6.,  15 

of  infants,  15 

of  married  woman,  14 — 17 

of  alien,  17 

of  traitors,  felons,  and  suicides,  t&. 

of  outlaw,  18 
expenses,  what  are,  576 

do  not  include  costs  of  administering  realty,  ib. 

effect  of  charge  of,  on  realty,  591 
gift,  what  is  a,  9,  10 
guardians,  how  appointed,  75 
power,  what  is  a,  69,  70 

how  to  be  executed,  69,  70 

THEN, 

to  what  period  of  time  referred, 

in  gifts  to  persons  entitled  under  the  statute,  264,  265 

"  then  living,"  394 

stirpital  construction  of,  ib. 
gifts  to  persons  then  living  or  their  issue,  458 
devise  in  default  of  issue  to  persons  "  then  living,'*  effect  of, 
394 

THINGS  IN  A  HOUSE, 

gift  of,  115, 116,  145,  178,  179 

TIMBER, 

when  tenant  for  life  is  entitled  to,  594,  595 

TITLE, 

gift  of  property  in  support  of  a,  effect  of,  510 
executory  trust  of  property,  in  support  of  a,  516 


INDEX.  689 


TITLE  BY  POSSESSION, 
is  devisable,  68 


«  TOGETHER  WITH,'' 

effect  of  words,  in  restricting  lar^e  words,  176 

effect  of  words,  in  making  the  thing  so  given  specific,  100 

TOMB, 

gift  to  build,  whether  charitable,  272,  273 

gift  of  surplus  to  charity  after  gift  to  repair,  539 

TRANSMISSIBILITY, 
of  interest,  379 

TRUST, 

parol  and  secret,  evidence  of,  59 

when  it  may  be  devised,  70,  71 

survival  of,  330 

what  words  create  a,  354,  355 

precatory  words,  when  they  create,  355  —  361 

direction  to  be  kind  to,  remember,  provide  for  certain  persons, 

355 
the  property  to  be  subject  to  the  trust  must  be  definite,  i6.,  356 
no  trust  fixed  on  what  the  donee  does  not  dispose  of,  356 
request  to  employ  a  person  as  manager,  77 
the  objects  of  the  trust  must  be  definite,  356 
precatory  words  explained  by  context,  356,  357 
what  precatory  words  create  a,  357 

what  interest  the  donee  in,  takes,  357 — 361 
gift  upon  and  subject  to,  367,  562 
^t  upon  condition,  358 
where  the  whole  is  given  in  trust,  ib, 
words  of  benefit  superadded,  ib,,  359 
where  the  trust  arises  on  death  of  the  donee,  359 
when  the  donee  in,  is  an  object  of  the  trust,  360 

motive  distin^ished  from,  ib, 

condition  distinguished  from,  358,  373 

and  power  to  sen  distinguished,  329 

resulting,  354,  561,  562 

legacy  to  benefit  legatee  in  a  particular  way,  361,  362 

TRUST  ESTATES, 

vest  in  executor,  70 

when  they  pass  under  general  words,  161 — 163 

(See  General  Words.) 

TRUSTEES 

of  a  chanty,  gift  to,  whether  charitable,  276,  277 

liability  o^  for  not  converting  property,  339 

indemnity  to,  346 

gift  of  annuitv  to,  duration  of,  372 

when  they  take  lands  devised  to  them  beneficially,  565 

TRUSTEES,  ESTATES  OF,  321—327 

when  they  take  the  le^  estate,  321 — 324 

appointment  of  trustees  of  inheritance,  321 
revocation  of  devise  to  trustee,  ib, 

X  X 
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TRUSTEES,  ESTATES  OF— conh'nued. 
direction  to  let,  ib, 

pay  annuities,  i6.,  322 

effect  of  the  Statute  of  Uses,  322 
devise  on  trust  to  pay  rents,  ib. 

'  to  permit  a  person  to  receive  rents,  ib, 

; to  permit  a  person  to  receive  net  rents,  ib, 

devise  to  permit  a  person  to  receive  rents  to  separate  use,  ib, 
trust  to  preserve  contingent  remainders,  ib, 
effect  of  a  power  to  give  receipts,  ib.,  32^ 
trust  to  pay  debts  and  legacies,  323 

trust  to  pay  debts  out  of  realty  if  personalty  is  insufiicieni,  ib. 
leoseholos  for  years  and  copyiiolds  not  witnin  the  statute,  ib. 
appointment  under  a  i>owcr  to  appoint  the  use,  324 
quantity  of,  324—327 

same  rules  appl^  to  copyholds,  leaseholds,  and  freehcdds,  324 

devise  in  fee,  with  power  to  sell,  ih, 

direction  to  transfer  copyholds,  ib 

power  of  sale  not  arising  till  after  a  life  estate,  ib. 

devise  without  words  of  limitation,  with  power  of  sale,  ib. 

devise  in  fee  till  an  infant  attains  twenty-one,  ib, 

devise  in  fee  to  preserve,  ib.y  325 

devise  in  fee  on  trust  to  pay  rents  for  life  with  remainder, 

325 
effect  of  leasing  power  where  the  devise  is  in  fee,  ib, 
effect  of  remainders  to  the  separate  use,  i6.,  326 
devise  in  fee  with  direction  to  pay  debts,  326 
mere  charge  of  debts,  ib, 
general  direction  to  pay  debts  where  the  devise  is  without 

words  of  limitation,  ib, 
devise  without  words  of  limitation  to  pay  debts,  ib. 
effect  of  the  Wills  Act  on,  i6.,  327 
when  they  take  a  power  of  sale  (see  Executors),  335 — 337 
distinction  oetween  estate  and  power,  3^ 

TRUSTEES  TO  PRESERVE, 
estate  of,  324,  325,  374 
when  estates  directed  to  shift,  pass  to  them,  507,  508 


U. 

UNCERTAINTY, 

gift  to  one  of  a  class  is  void  for,  208 

a  family  may  be  void  for,  251 

■         for  purposes  of  liberality  and  benevolence  is  void  for,  271 

for  charitable  or  other  indefinite  purposes  is  void  for,  278 

of  some  of  my  linen  is  void  for,  538,  539 

of  a  handsome  gratuity  is  void  for,  ib. 

is  not  void  if  testator  supplies  a  measure,  539 

of  a  sum  not  exceeding  a  certain  amount^  ib, 

of  residue  when  the  residue  cannot  be  ascertained,  ib. 

the  Court  will  if  possible  ascertain  the  residue,  i6.,  640 

UNDISPOSED  OF  INTERESTS, 

who  IB  entitled  to  (see  Next  of  Kin,  H&ib,  Rksdltino  TbustX 
561—569 
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UNDUE  INFLUENCE, 
what  is,  20 

UNIVERSITIES 

not  within  the  Mortmain  Act,  290 

UNMARRIED, 

meaning  of,  in  direct  gifts,  207,  208 
gifts  to  next  of  kin  of  A.  as  if  she  had  died,  262 
construction  of  gifts  over  upon  death  unmarried  and  without  issue, 
487,  488 

where  vested  interests  are  given  at  twenty-one,  488 
when  it  may  refer  to  a  second  marriage,  ib, 
where  the  gift  is  for  life  with  remainder  to  children,  ih, 
in  what  cases  "  and  "  will  be  changed  into  "  or,"  488—490 
when    unmarried    will    mean  not    married  at    the  death, 

489,  490 
where  the  prior  gift  is  absolute,  490 

UNSETTLED  LANDS, 

devise  of,  what  passes  under,  156,  157 

USE 

of  property,  testator  cannot  prevent  for  a  given  time,  396 

of  plate,  151 

of  book  debts,  ib. 

USE  AND  OCCUPATION 

of  a  house,  devise  of,  150 


V. 

VALIDITY 

of  will,  what  necessary  to, 

testamentary  capacity,  13 — 18 

knowledge  of  contents,  19 

influence  exei'cised  over  testator,  19,  20 

undue  influence,  20 

fraud  and  mistake,  ib, 

how  to  be  executed,  21 — 24 

attested,  24—28 

VENTRE,  CHILD  EN  (see  Child  en  Vbntrb),  224,  225,  234,  310,  311 

VERITAS  NO  MINIS  TOLLIT  ERROREM  DEMONSTRATIONIST 
where  the  maxim  applies,  199 

VERTU  AND  TASTE, 

objects  of,  meaning,  145 

VESTED, 

meaning  of,  382 

when  it  means  payable  in  direct  gifts,  ib. 

gifts  to  childem  who  survive  their  parents, 

392 
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VESTING, 

I.  of  real  estate,  375 —380 

general  leaning  in  favour  of,  375,  376 

if,  when,  or  at,  import  contingency,  376 

distinction  between  a  devise  when  or  if  the  devisee  attains  a 

given  ^e  and  a  proviso  in  a  distinct  sentence,  376 
express  direction  as  to,  ih, 

devise  to  A.  till  B  attains  twenty-one,  and  then  to  B.,  377 
A.  for  life,  and  from  and  after  his  death  to  B.,  if  of 

age,  ib. 
whether  the  words  from  and  after  are  material,  i6. 
effect  of  gift  over  upon  death  under  twenty-one  on  prior 

contingent  devise,  t6.,  378 
devise  to  class  who  shall  attain  twenty-one,  378 

where   the  contingency  imports  only  the  determination  of 

prior  interests,  379 
limits  of  the  doctrine,  ib. 
remainder  to  arise  upon  determination  of  prior  estate  by 

marriage  is  vested,  i&.,  380 
whether  the  fact  that  the  gift  over  is  to  the  tenant  for  life  and 

others  is  material,  ib, 

II.  of  interest  charged  upon  land,  t6.,  381 

legacies  charged  on  land  vest  when  they  are  payable,  380^ 

381 
payment  postponed  for  purposes  of  the  estate,  381 
charge  payable  upon  an  uncertain  event  is  contingent,  ib. 
legacy  charged  upon  real  and  personal  estate  follows  tiie  roles 
of  that  out  of  which  it  is  paid,  t6. 

III.  of  bequests  of  personalty,  381 — 395 

rules  apply  to  realty  airected  to  be  converted,  381,  382 
express  direction  as  to  vesting,  382,  383 
meaning  of  word  '*  vest,"  382 

effect  of  gift  over  on  death  before  time  of  vesting,  ib. 
when  vested  means  payable,  ib, 
gift  over  upon  death  without  issue  before  vesting,  ib, 
shares  treated  as  vested  before  the  appointed  time,  ib. 
vested  and  paid  used  interchangeably,  383 
direction  to  pay  legacies  at  a  certain  time,  ib. 
effect  of,  where  gift  is  to  children  who  survive  their 

parent,  ib, 
direction  as  to  beneficial  interest,  effect  of,  ib, 
where  there  is  no  direction  as  to  vesting,  383 — 395 

gift  to  contingent  class  and  class  upon  a  contingencVy 

383,384 
contingency  not  imported  into  gift  to  a  single  child , 

384 
gift  with  direction  to  pay  at  a  given  age,  ib. 
what  is  a  clear  gift,  ib. 

direction  to  accumulate  interest  till  twenty-one,  ib. 
doubtful  cases  may  be  solved  by  reference  to  other 

limitations,  ib. 
to  be  paid  may  mean  to  be  vested,  385 
gift  to  be  paid  at  a  time  which  may  never  come  is 

contingent,  ib, 
effect  of  giu  of  intermediate  income,  ib. 
gift  upon  marriage  construed  as  gift  at  twenty-one  or 

upon  marriage  under  twenty-one,  ib. 
when  the  only  gift  is  through  the  direction  to  pay,  ib. 
direction  to  pay  after  a  life  interest,  ib. 
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direction  to  pay  at  twenty-one,  386 

effect  of  severance,  ib, 

effect  of  gift  of  intennediate  interest,  ih. 

interest  subject  to  charges,  ib. 

for  maintenance,  i6. 

till  twenty-one,  and   then  the 

capital,  ib.,  387 
: —    till  an  advanced  age  and  capital 

not  till  then,  387 
effect  of  discretion  to  apply  all  or  part  of  interest,  ib. 
where  the  gift  is  a  residue,  ib. 
effect  of  discretion  either  to  apply  intei^est  or  accumulate 

it,  ib. 
effect  of  discretion  to  apply  interest  not  exceeding  a 

fixed  sum,  ib. 
gift  of  a  sum  for  maintenance  out  of  the  personal 

estate  not  exceeding  the  interest,  ib. 
power  to  trustees  to  exclude  any  legatees  from  interest, 

3o8 
gift  of  interest  for  part  of  the  period  before  vesting,  ib. 
where  the  gift  of  interest  is  itself  contingent,  ib. 
gift  of  interest  upon  a  legacy  and  upon  a  fund  given  to 

a  class,  ib. 

gift  to  A.  till  B.  attains  twenty-one,  and  then  to  B.,  ib.. 

389 
effect  of  a  power  of  advancement,  389 
fact  that  the  gift  is  of  residue  favours,  ib.    . 
effect  of  gift  over  before  time  o^  ib. 
effect  of  a  clause  of  accruer,  ib. 
effect  of  gift  over  upon  death  without  issue  upon,  ib. 
upon  death  under   twenty-one,  without 

issue,  i6.,  390 

gift  to  A,  for  life,  then  to  children  at  twenty-one,  and 
if  A,  dies  without  issue  over,  390 

gift  to  a  class  when  the  youngest  attains  twenty-one, 
ib. 

whether  those  dying  under  twenty-one  take  anything, 

ib.,  391 
gifts  to  children  who  surN^ve  their  parents,  391^394 

distinction  as  to  portions  between  settlements  and  wills, 

391 

gift  to  children  living  at  their  parents'  death  is 
ccn tin  gent,  ib. 

effect  of  the  word  "  such,"  ib. 

when  it  may  be  rejected,  ib 

gift  to  children  surviving  their  parents  explained  by 
context,  392 

effect  of  a  direction  as  to  vesting,  ib. 

gift  over  in  events,  not  including  death  of  some  of 
the  children  over  twenty-one  before  their 
parents,  ib. 

gift  to  a  class  upon  a  contingency,  393 

when  the  contmgencv  will  oe  imported  into  the  con- 
stitution of  the  class,  ib.,  394 
gift  to  persons  then  living,  394 
gifts  in  default  of  appointment^  ib.,  395 

where  the  persons  to  ta^e  under  the  power  and  in 
default  are  the  same,  ib. 
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direction  against,  of  personalty  in  tenant  in  tail  dying  under  twenty- 
one,  409,  410 
gifts  over  upon  death  before,  481,  482 

take  effect  upon  shares  of  legatees  dying  before  testator,  481 

refers  to  vesting  in  interest,  ib, 

where  it  refers  to  death  1)efore  payment,  ib. 

where  vesting  is  explained  to  mean  payment,  t6.,  482 

VIRTU 

objects  of,  146 

VOLUNTABY  SOCIETY, 

gift  to,  whether  charitable,  272 


W. 

WAGES, 

bequest  of  a  yearns,  effect  of,  204 

WAIVER 

of  conditions  by  testator,  423 

WASTE, 

in  what  case  tenant  for  life  will  be  made  unimpeachable  for,  517, 

518 
tenant  for  life  impeachable  for,  title  of  to  produce  of  land,  594 

WAY  OF  NECESSITY, 

when  it  passes  by  devise,  151 

WIFE 

gift  to  the  testator's,  203,  205 

fraudulent  assumption  of  character  of,  204 

gift  to  the,  of  a  ttird  person,  means  the  wife  at  the  date  of  the  wiU, 

205 
gift  to  the,  of  a  third  person  when  a  second  wife  included,  t^.,  206 

husband  and,  construction  of,  206 

whether  included  in  persons  entitled  under  the  statute,  258 
not  entitled  as  next  of  kin  oy  statute,  259 

WlLiyS  CASE,  RULE  IN, 

applies  to  devise  to  several  and  their  issue  and  their  heirs,  309 
devise  to  A.  and  his  children,  310 
devise  to  A.  and  his  children  in  succession,  ib, 
devise  to  A.  and  his  children,  he  having  none,  ih. 
child  en  ventre  is  for  this  purpose  non-existent,  ib.,  311 
intention  that  the  parent  was  not  to  take  an  estate  tail,  311 
where  A.  has  children  at  the  date  of  the  devise,  ib, 
whether  the  rule  applies  to  personalty,  311 

WILL, 

what  may  take  effect  as,  9 — 12 

what  papers  constitute,  28 

what  the  word  includes,  57,  58 

condition  not  to  dispute  (see  Condition),  420^  421 

WILLS  ACT  (see  Appendix),  603 
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WITNESS  ATTESTING, 

to  signature  of  testator,  24,  25 
signature  by,  26 — 28 
gmsto,  90 


Y. 

YOUNGER, 

meaning  of,  209—213 

when  class  of,  children  ascertained,  210,  211 
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